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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

CHRI S N. SKREPETQS, CYNTHI A LORD, )
LANE J. BOUMAN, ABBIE J. BOUMAN, )
KLAAS VAN DE POL, and OGDEN SHUTES,
)

Petitioners, )

)

VS. )

)

JACKSON COUNTY, )
)

Respondent, )

)

and )

)

SOUTHERN OREGON | NVESTORS, INC., )
)

| nt ervenor - Respondent. )

)

PAUL E. FOLAND and CONSTANCE J. )
FOLAND, )
)

Petitioners, )

)

VS. )

)

JACKSON COUNTY, )
)

Respondent , )

)

and )

)

SOUTHERN OREGON | NVESTORS, INC., )
)

| nt ervenor - Respondent. )

Appeal from Jackson County.

Chris N Skrepetos, Ashland,

review and argued on his own behal f.
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FI NAL OPI NI ON
AND ORDER

LUBA No. 94-176

filed a petition for
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Paul E. Fol and and Constance J. Fol and, Ashland, filed
a petition for review Constance J. Foland argued on her
own behal f.

No appearance by respondent.

Gregory S. Hathaway and Tinothy R Vol pert, Portland
filed the response brief. Wth them on the brief was Davis
Wi ght Tremaine. Gregory S. Hathaway argued on behalf of
i ntervenor-respondent .

SHERTON, Chief Referee, participated in the decision.

REMANDED 04/ 25/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 2



© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o 0o »A W N B O © 0O N O M W N L O

Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the board of county
comm ssioners approving a prelimnary devel opnment plan for
the Clear Springs destination resort.
MOTI ON TO | NTERVENE

Sout hern Oregon Investors, Inc., the applicant bel ow,
moves to intervene in this proceeding on the side of
respondent. There is no opposition to the notion, and it is
grant ed.
FACTS

The county has adopted a three-step process for
approving destination resorts. The first step is adoption

of a "resolution of intent to rezone,"” to apply the county's
conprehensive plan and zoning map Destination Resort (DR)
overl ay designation, and conceptual site plan approval. The
second step is prelimnary devel opment plan approval. The
third step is final devel opnent plan approval.

The county decision granting first-step, resolution of
intent to rezone and conceptual site plan approval to the
subject destination resort was appealed to us, and we
remanded the county's decision for failure to conply with
certain statutory and | ocal or di nance requi renents
concerning placing destination resorts on prime farmn and,

t he applicants' financial resources, and sewage di sposal and

wat er servi ces. Fol and v. Jackson County, 18 Or LUBA 731,
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aff'd 101 O App 632 (1990), aff'd 311 O 167 (1991). On
remand, after additional proceedings, the county again
granted first step approval, with fifteen conditions, and we

affirmed that decision. Bouman v. Jackson County, 23

Or LUBA 628 (1992).
In Foland, 18 Or LUBA at 734-35, and Bouman, 23 Or LUBA

at 631, we described the subject property as follows:

"The subject site is a single ownership designated
on the county's conprehensive plan and zoning map

as Exclusive Farm Use (EFU). The site has been in
farm use since the area was first settled in the
1850' s. The site, wth the exception of the

existing farm residence and surrounding farm
buildings, is currently |leased to a rancher in the
area, who uses it for irrigated pasture, grazing
and hay production. Two intermttent creeks, Neil
Creek and its tributary, Clayton Creek, flow
t hrough the site.

"The site is located 80-100 feet from the
sout heast corner of the urban growth boundary of
the City of Ashland. The site is adjoined on the
north by Rural Resi dent i al (RR-5) and EFU

designated and zoned properties. To the east,
south and west are EFU designated and zoned
properties. Adjoining the site to the southwest

is Interstate-5. State Hi ghway 66 passes through
t he eastern portion of the site.”

On Novenber 18, 1993, an application for prelimnary
devel opnent plan approval of the proposed destination resort
was submtted.! The application lists intervenor-respondent

Sout hern Oregon Investors, Inc. (intervenor) as "Applicant”

1An application for tentative subdivision plat approval was included as
well, but is not at issue in this appeal.
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1 and Dom and Joyce Provost as "Property Omer." Record 1155,
2 1157. After public hearings, the planning conmm ssion
3 adopted a recommendation that the board of conmm ssioners
4 grant prelimnary devel opnent plan approval. After a public
5 hearing on the record conpiled during the planning
6 conmm ssion proceeding, the board of conmm ssioners adopted
7 the challenged decision granting prelimnary devel opnent
8 plan approval. The challenged decision describes the
9 proposed destination resort as follows:
10 "* * * The project will include an 18 hole public
11 gol f course and cl ub house, a 96 room
12 hotel / conference center, a health club, 110 golf
13 villas and 50 private hone |lots conpris[fed of] 2
14 single famly dwelling lots and 48 condom nium
15 | ots, when conpl eted. Devel opnment is proposed to
16 take place in three phases; Phase | is devel opnent
17 of the golf course and club house, Phase Il wll
18 be devel opnent of the resort conpl ex, and
19 Phase 11l will be developnent of the single famly
20 home lots. * * *" Record 3.
21 SECOND ASSI GNVENT OF ERROR ( FOLAND)
22 Under Jackson County Land Devel opnent Or di nance
23 (LDO) 246.070(5) (A, a destination resort prelim nary
24 devel opnent plan nust satisfy conditions of approval adopted
25 in the prior county order granting conceptual site plan
26 approval. Conceptual site plan approval condition 15
27 (hereafter conceptual plan condition 15) requires that
28 prelimnary devel opnent plan approval be "subject to the
29 County's public hearing process set forth in LDO 285.040 to
30 ensure a full opportunity for public involvement at each
31 stage of the developnent review process.” Record 39.
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Petitioners argue the county proceedi ngs viol ated concept ual
plan condition 15 and LDO 285.040 in three respects.

A. Noti ce of County Heari ngs

Petitioners contend the county failed to mail notice of
its hearings on prelimnary devel opment plan approval to
numer ous persons who were parties to the previous county
conceptual site plan approval proceeding. Petitioners argue
this constitutes a violation of LDO 285.040(3)(B), which
requires that "all parties shall be afforded an opportunity
to present and rebut evidence," and therefore a violation of
conceptual plan condition 15 and LDO 246.070(5)(A) as well
Petitioners also argue the county failed to respond to oral
and written objections nmade by petitioners regarding this
| ack of notice.

If the county's failure to mail notice of its hearings
on the prelimnary devel opnent plan to all persons who were
parties to the prior conceptual site plan approval
proceeding was error, which we do not determne, it was
procedural error. W are authorized to reverse or remand a
chal | enged decision because the decision nmaker failed to
follow applicable procedural requirements only if that
failure "prejudiced the substanti al rights of t he
petitioner." ORS 197.835(7)(a)(B). There is no dispute
that petitioners received notice of the county hearings and
participated in them Petitioners do not denonstrate that

any failure by the county to provide notice to other persons
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prejudi ced petitioners' substantial rights. See Forest Park

Estate v. Miultnomah County, 20 Or LUBA 319, 333 (1990).

Thi s subassi gnnent of error is denied.

B. Board of Conm ssioners Hearing

Petitioners contend the board of comm ssioners erred in
conducting its June 10, 1994 public hearing "on the record”
conpiled before the planning comm ssion and refusing to
allow the submttal of new evidence. According to
petitioners, this violated LDO 285.040(3)(C), which provides
that "all evidence of a type comonly relied upon by
reasonably prudent persons in the conduct of their inportant
affairs shall be admssible.” Petitioners argue the
publ i shed and mail ed notices of the board of comm ssioners'’
hearing did not indicate the hearing would be on the
pl anning comm ssion record. Record 129, 255, 257.
Petitioners further argue petitioner Skrepetos objected to
this during the board of comm ssioners' hearing, and was
deni ed the opportunity to submt new evidence.2 Record 72.

Where the planning conm ssion approves a prelimnary
devel opnent plan, the approval is a recomendation that

automatically goes to the board of conmm ssioners, as

2However, petitioners Skrepetos et al do not assign as error in their
petition for review the board of conmnmssioners' refusal to accept new
evi dence from petitioner Skrepetos at the June 10, 1994 heari ng.
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happened here.3 LDO chapter 246 ("Destination Resort (DR
Overlay") does not indicate what procedures are to be
foll owed by the board of comm ssioners in review ng such a
pl anning conmm ssion recomendati on. LDO 246. 040(5) (D)
sinply states that "[u] pon receipt of a Planning Comm ssion
decision to conditionally approve a prelimnary devel opnent
plan, the Board [of Conmm ssioners] mnmy accept, reject, or
nodi fy the Pl anning Comm ssion decision.” However, as noted
above, conceptual plan condition 15 requires prelimnary
devel opnent plan approval to be subject to the public
hearing process set out in LDO 285.040 ("Public Hearings").
Nevert hel ess, even if the board of conmm ssioners erred
by conducting its hearing on the record of the planning
comm ssi on proceeding, without indicating in its notices of
hearing that the hearing would be "on the record,” which we
do not determ ne, such error would be procedural in nature.
Petitioners do not explain how their substantial rights were
prej udi ced by t he al | eged error, as required by
ORS 197.835(7)(a)(B). Petitioners Foland were allowed to
submt evidence to the planning conm ssion and do not
identify any additional evidence that they tried to submt

whi ch was refused by the board of conm ssioners.

3LDO 246. 040(5) (O and 246.070(2) provi de that if the planning
commi ssion denies an application for destination resort prelinmnary
devel opnent plan approval, that decision my be appealed to the board of

commi ssioners pursuant to LDO 285.020. LDO 285.020(10) provides that
except in certain circunstances, such appeals shall be heard "on the
record.”

Page 8



© o0 N oo o A~ W N P

N NN N NN R R R R R R R R R
g A W N P O © 0O N o O M W N L O

26

Thi s subassi gnnent of error is denied.

C. Evi dence Accepted After Record Was Cl osed

The pl anni ng comm ssi on record was cl osed on
January 10, 1994. Record 2. Petitioners argue the record
shows that on May 26, 1994, the county accepted into the
record a letter from the Division of State Lands (DSL).
Record 188. According to petitioners, the board of
comm ssi oners' acceptance of this letter after the planning
conmm ssion record was closed, while refusing to accept new
evidence at the June 10, 1994 hearing, constitutes failure
to conply with LDO 285.040(3)(B) and (C), conceptual plan
condition 15 and LDO 246.070(5)(A). Petitioners further
argue the mnutes of the June 10, 1994 hearing show the
board of comm ssioners was made aware of this issue.
Record 72

Acceptance of the DSL |etter after the record was
closed is a procedural error. However, we have repeatedly
held that where a party has the opportunity to object to a
procedural error before the |ocal government, but fails to
do so, that error cannot be assigned as grounds for reversal
or remand of the |ocal governnent decision in an appeal to

this Board. Mazeski v. Wasco County, 26 O LUBA 226, 232

(1993); Torgeson v. City of Canby, 19 O LUBA 511, 519

(1990); Dobaj v. Beaverton, 1 O LUBA 237, 241 (1980).

Here, neither petitioners Foland nor any other party

objected to the acceptance of the DSL |letter as an exhibit
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at the board of comm ssioners, June 10, 1994 hearing.*
Rat her, the m nutes of the hearing indicate the attorney for
petitioners Skrepetos relied on the DSL letter in his
testinmony. Record 72.

Thi s subassi gnnent of error is denied.

The second assi gnnment of error (Foland) is denied.
FI RST ASSI GNMVENT OF ERROR ( FOLAND)

LDO 246.050 sets out the "Criteria for Approval of a
Destination Resort Overlay Designation.” LDO 246. 050(5)
requires that the proposed devel opnent can be carried out in
accordance with a "conceptual site plan."5 LDO 246. 050( 3)
requires a denonstration of the economc inpact and

feasibility of the proposed resort, including:

"k X * * *

"(C) Clear denonstration of the availability of
financial resources for the applicant to
undert ake the devel opnment consistent with the
m nimum investnment requirenments established
by St at ewi de Pl anni ng Goal 8 and ORS
[ch] 197[.;

Nk ok ok ok %N (En‘phaSIS added)

When we reviewed the county's prior decision approving the

resolution of intent to rezone and conceptual site plan, the

4We note the DSL letter is in fact adverse to intervenor's prelimnary
devel opnent plan application, in that it states the applicant's eval uation
of wetlands on the site is inadequate. Record 188.

5The requirements for a conceptual site plan are set out in LDO 246. 060
("Contents of Application for Approval of [DR] Overlay").
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"applicants" were Dom and Joyce Provost. We decided the
county's determnation of the availability of financial
resources for the Provosts to wundertake the proposed
devel opnent satisfied LDO 246.050(3)(C). Bounman, 23 O LUBA
at 639-41.

The challenged decision identifies intervenor as
"applicant” and Dom and Joyce Provost as "property owners."

Record 1. The decision includes the follow ng finding:

"Financial Resources of the Applicant: In the
[prior county] order, the Board [of Conm ssioners]
f ound t hat t he applicant|[ s] had avai l abl e
financial resources to undertake the devel opnent
consi st ent wi th t he m ni mum I nvest ment
requirenments listed in [LDO Chapter 246, and that
there 1is appropriate assurance from a |ending
institution on record showi ng that the devel opnent

could obtain adequate financial support. The
Board [of Comm ssioners] finds that, in addition
to property owners Dom and Joyce Provost, whose
financi al resources were the basis for the

findings in the [prior] order, financing of the
current proposal <can also be drawn from the
resources of the applicant, Sout hern  Oregon
| nvestors." Record 4.

Petitioners contend the above quoted finding is not
supported by substantial evidence in the record that Dom and

Joyce Provost are "applicants" for prelimnary devel opment

pl an approval . Petitioners also argue there is no evidence
in the record regarding the financial resources of
i ntervenor, t he act ual "applicant” for prelimnary
devel opnent plan approval, other than a statenent by
intervenor's attorney that Dom Provost is "involved wth"
i ntervenor. Record 75. Petitioners argue this 1is
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signi ficant because, under LDO 246. 050(3), the prior
conceptual site plan approval was based on the financial
resources  of t hen-applicants Dom and Joyce Provost.
Record 2073-74. Petitioners ar gue t hat under
LDO 246.070(4)(A) and (5) (D), prelimnary devel opnent plan
approval nmust be consistent with and conform to conceptua
site plan approval.

| nt ervenor ar gues the above quoted finding IS

surplusage. According to intervenor, nothing in LDO 246.070

or el sewhere in the LDO requires that prelimnary
devel opnent plan approval be supported by findings
concerning the applicant's financial resources. | nt ervenor

argues that LDO 246.070(4)(A) and (5)(D) sinply require that
the prelimnary developnent plan and the conceptual site
pl an be consistent, but nothing in the LDO requires either

pl an docunent, itself, to include information or findings on

the applicant's financial resources. I nt ervenor maintains
t he LDO 246.050(3)(C) requirenent for a denonstration of the
applicant's financial resources applies only at t he
conceptual plan approval stage and has no applicability at
the prelimnary devel opnent plan approval stage.

Wth regard to conpliance with LDO 246.050(3)(C), the
prior county decision granting "first step" destination
resort approval was based on the financial resources of the
t hen-applicants, the Provosts. The chal |l enged decision is,

at best, wunclear as to whether the county considers the
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Provosts to be "applicants” for prelimnary devel opnent pl an
approval . Further, we are cited to no evidence in the
record that the Provosts are "applicants" for prelimnary
devel opnent plan approval and to no evidence regarding the
financial resources of intervenor, which is named as the
"applicant” on the application itself. Record 1155, 1157.

As we understand it, intervenor does not contend the
Provosts are applicants for prelimnary developnment plan
approval, but rather argues that even if the Provosts are
not applicants, this is of no consequence. According to
intervenor, granting prelimnary developnent plan approval
does not require findings on the financial resources of the
applicant, and the conceptual site plan itself, as opposed
to the county's prior order granting conceptual site plan
approval, does not include findings on the applicant's
financi al resources.

Whet her the Provosts not being "applicants”™ would
affect the county's ability to grant prelimnary devel opnent
pl an approval depends on interpretations of LDO 246.050(3),
246.070(4) (A) and (5)(D) and possibly other LDO provisions.5®
The chal |l enged decision does not include interpretations of

these LDO provisions with regard to this issue. When

6|t is at |east arguably inconsistent with the purpose of LDO 246.050(3)
to hold this provision has no applicability after conceptual site plan
approval is granted, and that in later steps of the destination resort
approval process, new applicants may freely be substituted for those whose
financial resources have been shown to conply with LDO 246.050(3), w thout
further consideration of conpliance with LDO 246. 050(3).
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reviewi ng a decision by a l|local governing body, this Board
cannot interpret local enactnents in the first instance.

Gage v. City of Portland, 123 O App 269, 860 P2d 282, on

reconsideration 125 O App 119 (1993), rev'd on other

grounds 319 O 308 (1994); Weks v. Cty of Tillanook, 117

O App 449, 453, 844 P2d 914 (1992). Consequently, the
chall enged decision nmust be remanded for the board of
comm ssioners to consider whet her the Provosts are
"applicants" for prelimnary devel opnent plan approval and,
if they are not, to address whether the LDO contains
applicable standards regarding the financial resources of
intervenor, the sole applicant.

The first assignnent of error (Foland) is sustained.
THI RD ASSI GNVENT OF ERROR ( FOLAND)

LDO 246.070(1) provides, in relevant part:

"* x * A destination resort nmay be developed in
phases according to the conceptual site plan
provi ded detailed discussion of phasing and the
necessity for such phasing is described fully
within the prelimnary devel opment plan approval

* * %N

The chal |l enged deci sion describes the three proposed phases

of destination resort devel opnent and st ates:

"Devel opnent of the resort in phases is necessary
in part because the recreation facilities for a
destination resort nust be substantially conpleted
before accommpdations can be devel oped, and
residential developnent is only all owed subsequent
to resort devel opnment. * * *" Record 9.

Petitioners cont end t he county's findings are
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i nadequate to satisfy LDO 246.070(1) and are not

by substanti al

evi dence in the record.

supported

The county's findings describe the proposed phasing and

why the county believes phasing is necessary.

are adequate to satisfy LDO 246.070(1).

t he evi dence in t he record

Substantial evidence is evidence a

rely on in reaching a decision

cited Dby

City of Portland v.

The findi ngs

We have reviewed

the parties.

reasonabl e person woul d

Bur eau

of Labor and Ind., 298 Or 104, 119,

v. State Board of Education, 233 O

(1963); Carsey v. Deschutes County,
108 Or App 339 (1991). Based on
reasonabl e person could reach the
county with regard to the nature

phasi ng of

The third assignnent of error

FOURTH ASSI GNMENT OF ERROR ( FOLAND)

LDO 246.070(3) (B) and (D)

resort prelimnary devel opment plan

size, design and certified cost of

recreation facilities, vi sitor

structures, r oads, streets,

equestrian trails and bike

requires a prelimnary devel opnent

| ocation, size and design of al

dr ai nage, power and ot her

Page 15

690 P2d 475 (1984),

( Fol and)

require

al |
accommodat i ons,
par ki ng,
pat hs.

Bay

601, 605, 378 P2d 558

21 O LUBA 118, aff'd

the evidence cited, a

t he proposed destination resort.

deci sion nmade by the
of and necessity for
i s denied.

that a destination

i nclude the | ocation,

proposed devel oped
ot her
pedestrian ways,
LDO 246.070(3) (C)
t he

plan to include

sewer, wat er , storm

utility facilities.
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The chal |l enged decision finds the required information
is shown in a nunber of exhibits which are part of the
prelimnary devel opnent plan application and are identified
in the findings. Record 10-11. Petitioners contend the
cited exhibits do not contain certain required informtion
Petitioners' contentions regarding which information is
mssing are based on a table at Petition for Review
(Fol and) 37.7

| ntervenor argues that unlike LDO 246.070(3)(B) and
(D), LDO 246.070(3)(C) explicitly does not require that the

cost of sewer, water, storm drainage, power and other

utility facilities be i ncl uded in t he prelimnary
devel opnent pl an. We agree. | ntervenor provides citations
to exhibits that are part of the prelimnary devel opment
pl an application, in which I nt ervenor contends the
information petitioners allege is mssing can be found. The
adequacy of this information to satisfy LDO 246.070(3)(B)-
(D) is reviewed bel ow.

A. Gol f Course

LDO 246.070(3)(B) requires information on the cost of
"all devel oped recreation facilities * * * and any other
proposed structures * * *_ " LDO 246.070(3)(B) also states

that "[c]ost estimates shall be certified for all structures

by a licensed contractor, or registered professiona

"The table displays which information petitioners concede is present in
t he nunbered exhibits.
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engi neer or architect." (Enphasi s added.) Petitioners
Fol and contend the certified cost estimate for construction
of the proposed golf course required by LDO 246.070(3)(B) is
| acki ng.

| ntervenor cites a cost estinmate signed by intervenor's
agent as "developer." Record 1423. As far as we can tell
this estimate is not certified by a |icensed contractor,
regi stered professional engineer or registered architect.
Therefore, it satisfies the requirenment of LDO 246.070(3)(B)
only if the proposed golf course is not a "structure" under
rel evant provisions of the LDO However, as expl ained
supra, this Board cannot interpret the LDO in the first
i nst ance. On remand, the | ocal governing body nust address
this interpretive issue, unless a cost estimate certified by
a licensed contractor, registered professional engineer or
registered architect is nmde part of the prelimnary
devel opnent pl an application.

Thi s subassi gnnent of error is sustained.

B. Hotel and Golf Villas

Petitioners contend information on the design of these
proposed structures is |acking. I ntervenor cites plans for
the hotel and golf villas at Record 1272-75 and 1278-83.

Thi s subassignment of error is denied.

C. Par ki ng Areas and Pedestrian \Ways

Petitioners contend information on the size and design

of parking areas and on the |ocation, design and cost of
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1 pedestrian ways s mssing. Intervenors cite the
2 prelimnary site devel opnent plan at Record 1190 for
3 information on | ocation, size and design of t hese
4 facilities. However, this site plan does not explicitly
5 identify any "parking areas.” There are areas next to
6 buil dings | abeled "Hotel" and "Clubhouse & Banquet
7 Facility,” and within a "V' formed by the proposed "GColf
8 Villas," that may be i ntended as parking areas, but they are
9 not identified as such and no information is given on how
10 many parking spaces they m ght accommpdate. There is no
11 indication on the site plan of the |ocation or design of
12 proposed pedestrian ways. Al so, the <construction cost
13 budget cited by intervenors at Record 1425 does not |ist the
14 cost of any pedestrian ways.
15 Thi s subassi gnnent of error is sustained.
16 D. Bi cycl e Pat hs
17 Petitioners contend information on the size and cost of
18 Dbicycle paths is |[|acking. I ntervenor cites a conceptua
19 entry r oad pl an whi ch I ndi cat es an 8- f oot w de
20 Dbicycl e/ pedestrian path. Record 1287. A reasonabl e person
21 could find this adequate to satisfy the requirenent for
22 information on size. Wth regard to cost, intervenor again
23 cites the construction cost budget at Record 1425. However
24 that budget does not list a cost for bicycle paths.
25 Thi s subassignnent of error is sustained, in part.

Page 18



© 00 N oo 0o b~ w Nk

N NN N NN R R R R R R R R R
g A W N P O © O N o O M W N L O

26

E. Sewer age/ Septi c Systens

Petitioners contend information on the |ocation, size
and design of the proposed sewerage and septic systens is
| acking. Intervenor cites a prelimnary plan for wastewater
facilities at Record 1228-34. A reasonable person could
find this plan contains adequate information on the
| ocation, size and design of the proposed sewerage and
septic systens.

Thi s subassi gnnent of error is denied.

F. Wat er Systent | npoundnments

Petitioners contend information on the |ocation, size

and design of the proposed water system and inpoundnents is

| acki ng. Petitioners point to testinmony by intervenor's
representative that all five major water storage ponds
proposed to be built will be "lined," and object to a |ack
of information on such |iners. Record 221. Petitioners

al so note that a particular portion of the site is depicted
as either an 8acre storage pond or a "driving range" on
different maps in the record. Record 1226, 1263.

I ntervenor cites a docunent entitled "Prelimnary Plan
for Donestic Water and Irrigation Water"” (prelimnary water
pl an) at Record 1193-1226. I ntervenor also argues that
LDO 246.070(3) does not require information on |ocation,
size and design of inmpoundnent liners. Finally, with regard
to the 8-acre area mapped variously as a storage pond or a

driving range, intervenor argues "the subject area is both a
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driving range and, during severe weather conditions, a water
i npoundnent area."® (Enphasis in original.) | ntervenor's
Brief 28 n 10.

The prelimnary water plan cited by intervenor provides
adequate information on the | ocation, size and design of the
proposed water system wth two possible exceptions. The

prelimnary water plan clearly indicates the proposed water

system includes five mpjor storage ponds. Record 1200,
1203, 1205. The prelimnary water plan does not, however,
say anything about Ilining those ponds. If intervenor's
proposal includes Ilining the proposed storage ponds, as

indicated by intervenor's representative at Record 221,
LDO 246.070(3)(C) requires that informati on on the size and
design of such Iliners be in the record.? Al so, if
i ntervenor's proposal includes using an 8-acre site as both
a storage pond and driving range, LDO 246.070(3)(B) and (C)
require that there be information in the record on the
desi gn of such a dual purpose facility.

Thi s subassi gnnent of error is sustained, in part.

The fourth assignnment of error (Foland) is sustained,

in part.

8 ntervenor does not, however, cite any evidence in the record on this
i ssue.

SWe presume the "location" of such liners will be the same as that of
the proposed storage ponds thensel ves.
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FI RST ASSI GNMENT OF ERROR ( SKREPETOS)
LDO 246.070(4) (A) provides:

"The prelimnary devel opnent pl an shall be
consistent with the conceptual site plan approved
by the Board of Comm ssioners for the property,
pursuant to the adopted Resolution of Intent to
Rezone. "

LDO 246.070(5) (D) requires the county to find:

"The prelimnary devel opnent pl an IS in
substantial conformance with the conceptual site
pl an approved by the Board of Conm ssioners, and
alterations, if any, fromthe conceptual site plan
are found to be mnor in nature."

We al so note that LDO 246.070(3) requires an application for
approval of a destination resort prelimnary devel opnent
plan to "include detailed text and graphics to denonstrate
consistency of the prelimnary developnent plan with the
conceptual site plan approved for the property.”

The county findings on LDO 246.070(4)(A) and (5)(D),
respectively, state:

"The * * * prelimnary devel opnment plan is
consistent with the conceptual plan approved in
the [prior county] order because it proposes the
sane concept at the same scale, and, because sone
conponents have been scaled down or noved to nore
central |ocations, adverse inpacts on resources
and nei ghboring properties are actually reduced.
The overall concept as well as the major details
have remai ned the same. * * *" Record 13.

"[LDO 246.070(5)(D)] is nmet if the conditions of
approval in the [prior <county] order are net
* * *  The * * * prelimnary devel opnment plan is
in substantial conformance with the [prior county]
order, and the alterations to the plan are m nor
changes that generally reduce the inmpact of the
proposed devel opnment on resources and surrounding

Page 21



© 00 ~N oo o b~ w NP

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

| and uses." Record 19.

Petitioners argue the above findings are inadequate
because they sinply restate the standards. Petitioners
argue the findings fail to identify the "concept" and
"scale" referred to, what "conponents" have been "scaled
down or noved" and what the nature and inpacts of any
changes are, or to explain the reasons why the county
believes the standards are satisfied. Petitioners also
contend the findings fail to respond to relevant issues
specifically raised during the county proceedi ngs regarding
t he magni tude of differences all eged between the prelimnary
devel opnent and conceptual site plans, including (1) a 25%
increase in the amunt of |and devoted to irrigated golf
greens, (2) the addition of perineter |andscaping, (3) a
change from a 145-room hotel to a 96-room hotel, (4) a
change from 30 cottages/30 condom niuns/75 single famly
dwelling lots to 110 golf villas/48 condom niuns/2 single
famly dwelling lots, (5) replacenent of an executive
conference center wth greater recreation facilities,
(6) change from a recirculating sand filter sewage disposal
system to a conbi nation of conventional septic tanks and an
"activated sludge" sewage treatnent process.10 Fi nal |y,

petitioners cont end t he county's det erm nati ons of

10petitioners also contend approval of the increased irrigation
requirenents and newly proposed system of sewage treatnent are not
supported by the findings on adequacy of public facilities required by
LDO 246.070(5) (C).
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conpliance wth LDO 246.070(4)(A) and (5)(D) are not
supported by substantial evidence in the record.

The above quoted provisions of LDO 246.070(3), (4)(A
and (5)(D) indicate that identifying differences between an
approved destination resort conceptual site plan and a
proposed prelimnary developnment plan is central to the
county's prelimnary devel opnent plan approval process. It
is clear sinply from a conparison of the description of the

proposed destination resort in Foland, supra, and Bounan,

supra, and in the <challenged decision that there are
di fferences between the two plans, and the county's findings
acknowl edge this. However, the <county's findings are
i nperm ssi bly concl usory. They do not identify the facts
relied on or explain how the county reached its concl usion
We cannot discern from the county's findings in what ways
the prelimnary developnent plan is different from the
conceptual site plan, the magnitude of those differences or
why the county believes they are m nor.

W also agree with petitioners that relevant issues
concerning conpliance with these standards were specifically
raised below and are required to be addressed in the

county's findings. Norvell v. Portland Area LGBC, 43 O App

849, 853, 604 P2d 896 (1979); Heiller v. Josephine County,

23 Or LUBA 551, 556 (1992). | ntervenor argues that sonme of
the "changes" alleged by petitioners Skrepetos are not

really changes or that they are mnor in nature. However
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it is the <county governing body that nust interpret
LDO 246.070(4)(A) and (5)(D) and apply themto the facts in

the first instance. (Gage, supra; Weks, supra.

The first assi gnnment of error ( Skrepet 0s) IS
sust ai ned. 11
FOURTH ASSI GNVENT OF ERROR ( SKREPETOS)

LDO 246.070(4)(F) requires the prelimnary devel opment

plan to satisfy the foll ow ng standard:

"I mportant natural features including, but not
limted to fish and wldlife habitat, big gane
m gration routes, or threatened or endangered
species, streans, rivers, and significant wetl ands
shall be maintained, and specific neasures for
their retention and protection shall be descri bed.
Ri parian vegetation within 100 feet of streans,

rivers, and signi ficant wet | ands shal | be
mai nt ai ned. Alterations to inportant natura
feat ures, i ncl udi ng pl acenent of structures

mai ntai ning the overall value of the features, may
be all owed."12 (Enphases added.)

Petitioners contend that with regard to wetlands and

11we do not consider petitioners Skrepetos et al's second and third
assignments of error, because the challenged decision and the parties'
argunents regarding these assignnents rely at least in part on the extent
to which certain issues were settled by county approval of the conceptua
site plan for the proposed destination resort. In order to evaluate such
argunments, we nust first be able to determine to what extent the proposed
prelimnary development plan differs from the approved conceptual site
pl an.

12We note that LDO 246.070(3)(D) also inposes the follow ng requirenent
on prelimnary devel opnent pl ans:

"* * *  The type and location of all natural features in the
devel opnent site shall be identified and a detail ed description
of neasures proposed for maintaining the overall value of these
i mportant site attributes shall be provided. Met hods enpl oyed
to mtigate adverse inpacts shall be fully described."
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fish and wildlife habitat, the county's determ nations of
conpliance wth LDO 246.070(4)(F) are not supported by
adequate findings or by substantial evidence in the whole
record.

A Vet | ands

The county findings addressing LDO 246.070(4) (F) state,
in relevant part:

"Exhi bit 27: "Wet | ands, Fish and Wldlife,
Ri pari an Vegetation' inventories the natural areas
and habitat values of the devel opnent site. * * *

Wetlands will be protected consistent with the
requirenents of the Oregon [DSL], and are to be
designated 'off limts' to golfers as a managenent

policy." Record 15.
Additionally, the challenged decision inposes the foll ow ng

condition (condition 9):

"Thi s site i ncl udes wet | ands wi thin its
boundari es. Del i neation of the wetlands on the
site is subject to review by the [DSL]. Fill or

rempval activities in wetlands * * * typically
require a permt from the [DSL] and/or the Arny
Cor ps of Engi neers. Wthin 35 days of submtting
a conpleted local application, the [DSL] wll
notify you whether you need to apply for a state

Removal -Fill permt. Jackson County is not |iable
for any delays in the processing of a state or
federal permt." Record 41.

Petitioners contend the challenged decision neither
del i neates the extent of the wetlands | ocated on the subject
property, explains how significant wet | ands wil |l be
mai nt ai ned, nor describes specific nethods to be used for

the retention and protection of significant wetlands, all of
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which are required by LDO 246.070(3)(F).13 Petitioners
argue there is evidence from DSL in the record that the
wetl and inventory submtted by intervenor, and referred to
in the above finding, does not neet DSL's standards for
identifying wetl ands. Record 188. Petitioners also argue
the county's reliance on condition 9 to achieve conpliance
with LDO 246.070(4)(F) is inproper because the decision does
not include findings establishing it is feasible for the
proposed devel opnent to satisfy condition 9.

VWhet her the county believes the prelimnary devel opment
plan identifies the wetlands on the subject property is
uncl ear. The findings state intervenor's "Exhibit 27 * * *

inventories the natural areas * * * of the devel opnent

site.” Record 15. However, ~condition 9 states this
del i neation of wetlands will be subject to further review by
DSL. The decision also states that wetlands "will Dbe
protected consistent wth" DSL requirenments. I d. The

deci sion does not identify how the proposed devel opnent w ||
i npact the wetlands on the subject property, or what
specific measures will be used for wetland protection, other

t han declaring wetlands "off limts" to golfers.

13Wth regard to the finding about designating wetlands areas "off
limts" to golfers, petitioners note certain nmaps in the prelinnary
devel opnent plan application, including the tentative subdivision plat map,
prelimnary water plan map and golf course routing map, show golf holes
| ocated in such a way that golfers will be shooting in or over areas shown
as wetlands on the Exhibit 27 referred to in the county findings.
Record 1191A, 1226, 1263, 1306.
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LDO 246.070(3) (D) and (4)(F) appear to require that the
prelimnary developnent plan identify wetlands on the
subj ect property and that the county explain how significant
wetlands will be maintained and describe specific neasures
for their retention and protection. We agree wth
petitioners that the county's findings are inadequate to
denonstrate either (1) conpliance with these requirenents,
or (2) that it is feasible to conply with these requirenents
and that conpliance will be ensured through reliance on the

DSL fill and renoval permtting process.14 See Rhyne .

Mul t nomah County, 23 Or LUBA 442, 447 (1992).

Thi s subassi gnnent of error is sustained.

B. Fish and Wl dlife Habitat

Wth regard to fish and wildlife habitat, petitioners
contend the decision does not conply with LDO 246.070(4)(F)
or condition 6 of the prior conceptual site plan approval

deci sion (conceptual plan condition 6), which provides:

"The Applicants shall provide a professionally
prepared study of the effect of the resort
devel opnent on riparian habitat within Neil and
Cl ayton Creeks. The devel oper shall mnimze

14We agree with intervenor that if the county properly determnes that
it is feasible for the proposed devel opnent to conply with the wetl ands
protection requirenent of LDO 246.070(4) (F), and denpbnstrates that
conditioning approval on conmpliance with the DSL fill and renobva
permtting process wll ensure such conpliance, it need not denpnstrate
that the project will conply with DSL's discretionary pernit approva
st andar ds. Bourman, 23 O LUBA at 646-47. The problem here is that the
county's findings do not explain how the proposed devel opment will affect
the wetlands and why DSL's permitting process will ensure conpliance with
the wetl ands protection requirenent of LDO 246.070(4)(F).
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vegetation renmoval in the crossing of creeks by

fairways, bri dges, and roadways wthin the
devel opnent through its prelimnary devel opment
plan * * *, The report and proposed neasures for

mtigation of riparian habitat segregation shall
be approved by the Oregon departnment of Fish and
Wlidlife (ODFW and the [DSL]." Record 33.

Wth regard to fish and wildlife habitat, the county
findi ngs addressing LDO 246.070(4)(F) state:

"Exhibit 27: " Wet | ands, Fish and WIldlife,
Ri parian Vegetation' inventories the natural areas
and habitat values of the devel opnent site. The

subj ect property is not included in any designated
wildlife habitat area. Stream crossings have been
mnimzed in the golf course routing design

(Exhibit 9). Bl ackberries wll be retained in

nost cases to discourage golfers from entering

ri parian areas. * * * " Record 15.

The challenged decision inposes a new condition

(condition 10) inposing devel opment setbacks from Neil Creek
and Clayton Creek and other riparian vegetation retention
requi renents. Record 41-42. The chall enged decision also
i nposes the a new condition 6, which nust be satisfied at

the time of application for final devel opnent plan approval:

"Evi dence of approval of the riparian area
m tigation pl an, i ncl udi ng consi deration of
bri dges and stream crossings, by [ODFW and [ DSL]
is required to be submtted wth the fina

devel opnent pl an application for Phase |."
Record 44.

Petitioners do not specifically challenge the county's
finding that the subject property does not I ncl ude
designated wildlife habitat areas. Nei t her do petitioners

chal l enge the adequacy of the county findings and newy
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i nposed conditions 6 and 10 to satisfy LDO 246.070(4)(F) and
concept ual plan condition 6 wth regard to riparian
vegetation protection. Petitioners do contend the county's
findings are inadequate to satisfy LDO 246.070(4)(F) wth
regard to explaining how fish habitat in Neil Creek and
Clayton Creek will be maintained and protected.1> According
to petitioners, issues were specifically raised during the
county proceedings concerning the inpacts of the proposed
destination resort on water flows in Neil and Clayton
Creeks, including inpacts of renoval of water from Neil
Creek during the winter on the spawning of salnon and
st eel head and the decrease of return flows to Neil Creek and
Clayton Creek that formerly occurred during the sumrer due
to flood irrigation of the subject property. Petitioners
argue the challenged decision does not describe specific
measures to protect the fish habitat in Neil and Clayton
Creeks fromthese inpacts of the proposed devel opnent.

The challenged decision adopts Exhibit 27 as the
county's inventory of fish and wildlife habitat. Exhibit 27
recogni zes Neil Creek and Clayton Creek provide fish
habi t at . Record 1307. We agree with petitioners that the

i ssues described above concerning inpacts of the proposed

15petitioners also argue this constitutes a failure to conply with
conceptual plan condition 6, quoted in the text supra. However, conceptua
plan condition 6 refers only to riparian habitat and riparian vegetation,
which is the habitat and vegetation on and near the banks of the creeks,
not the fish habitat in the creeks thensel ves.
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1 developnent on the flow of Neil and Clayton Creeks were
2 raised bel ow, are rel evant to conpl i ance W th
3 LDO 246.070(4)(F) and should be addressed in the county's
4 findings. Norvell, supra; Heiller, supra.

5 Thi s subassi gnnent of error is sustained.

6 The fourth assi gnnent of error ( Skr epet 0s) IS
7 sustained.

8

The county's decision is remanded.
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