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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DONALD CHURCHI LL,
Petitioner,
VS.

NEAHKAHNI E WATER DI STRI CT,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
MEADOW/I EW CORPORATI ON,
| nt ervenor - Respondent . )
Appeal from Neahkahnie Water District.
Donald Churchill, Nehalem filed the petition for

review and argued on his own behal f.

Lawrence R Derr, Portland, filed a response brief and
argued on behal f of respondent. Wth himon the brief was
Jossel son, Potter & Roberts.

Timothy J, Serconbe, Portland, filed a response brief
and argued on behalf of intervenor-respondent. Wth him on
the brief was Preston Gates & Ellis.

SHERTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee,
participated in the decision.

AFFI RVED (LUBA No. 94-014) 06/ 27/ 95
DI SM SSED (LUBA No. 94-043)

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeal s a Neahkahni e Wat er District
(district) ordinance repealing the district's water
allocation policy and a district decision to provide
donestic water service to a particular subdivision in the
Neahkahni e area.
MOTI ON TO | NTERVENE

Meadowi ew Cor por ati on, t he devel oper of t he
subdivision in question, noves to intervene in this
proceedi ng on the side of respondent. There is no objection
to the nmotion, and it is allowed.
FACTS

The district is a donmestic water supply district formed
pursuant to ORS chapter 264. The district is in Tillamok
County (county).1 The district's territory includes the
area known as Neahkahnie, which 1is unincorporated but
contains urban | evel residential developnment. The Till amook
County Conprehensive Plan (plan) includes a "comrunity
growt h boundary" (CGB) for the Neahkahni e area.?

In Churchill v. Neahkahnie Water District, 27 O LUBA

1TiIl anmbok County's conprehensive plan and |and use regul ations have
been acknow edged by the Land Conservation and Devel opment Conmi ssion
(LCDC) pursuant to ORS 197. 251

2The CGB is not an "urban growth boundary" (UGB) under the Statew de
Pl anni ng Goal s, because it does not contain an incorporated city.
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1 721, 721-23 (1994) (Churchill), an order denying
2 district's and intervenor's (respondents') not i ons
3 dismss this appeal for lack of jurisdiction, we set out
4 relevant facts as foll ows:
5 "Ordi nance No. 1, initially adopted Dby the
6 district on April 26, 1982 and subsequently
7 anended in Septenmber 1983 (hereafter Ordinance),
8 est abl i shes t he regul ati ons gover ni ng t he
9 district's oper ati on. Or di nance Section 18
10 descri bes the extent of the water service provided
11 by the district:

12 ""The District will provide water for

13 donmestic use only for a single dwelling

14 unit to each [Tax Lot] (or platted lots

15 therein) of record within the District

16 on the County Assessor's rolls as of

17 November 1, 1979 which neets the current

18 zoni ng standards of the Tillanpok County

19 Zoning Ordinance with a nmininmm area of

20 4000 sg. ft., and to recorded assignees

21 of surplus water available beyond those

22 demands. * * *'

23 "Ordinance Section 19 provides, wth regard to

24 al l ocation of surplus water:

25 "*Water sources available wthin the

26 Di strict in excess of exi sting

27 conmtnments nmay be allocated to new

28 users J[and] shall be prorated on the

29 basis of acreage or zoning limtations

30 whi chever is the |lesser * * * '

31 "Ordi nance Section 23 establishes procedures and

32 st andar ds for granting vari ances from the

33 requi renments of the Ordinance.

34 "On January 15, 1994, the district governing body

35 adopted Ordinance No. 1994-1 (hereafter anended

36 Or di nance), anmendi ng and del eting vari ous

37 provi sions  of the Ordinance. The anended

38 Ordinance repeals the water allocation-related

39 Sections 18, 19 and 23 and adopted a new Section 2
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describing the water service provided by the
district as foll ows:

"'"Subject to the ordinances, rules and

regul ati ons of t he District and
ORS ch 264, the District shall supply
domestic wat er to al | residentia
structures now existing wthin its
territories, and to all resi denti al
structures hereafter construct ed

pursuant to a valid [county] building
permt. * * *' Record 1.

"The anmended Ordinance is the subject of LUBA
No. 94-014.

"On February 21, 1994, the governing body issued a
decision in the formof a menorandumto the county
pl anning director stating that '[i]n conpliance
with Odinance 1994-1,' the district:

"rtxx % will supply donestic water to
al | resi denti al structures hereafter
constructed in Meadowi ew s Neah-Kah-Ni e
Meadow [ subdi vi sion], Phase I, a 35 |ot

proposed subdi vi si on. This service wl
be subject to the ordinances, rules and
regul ati ons of the District and pursuant
to a valid building permt provided by
Ti |l ambok County.' Record 87.

"This decision is the subject of LUBA No. 94-043."
LUBA NO. 94-014

A Jurisdiction

Respondents renew their objections to this Board's
jurisdiction, arguing the anended Ordinance is not a "l and
use decision.” However, for the reasons stated in

Churchill, supra, 27 O LUBA at 723-24, we conclude the

anmended Ordinance is a l|and wuse decision pursuant to
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ORS 197.015(10)(a) (A (i).s3
B. First Assignnment of Error

ORS 195.020(1) (formerly codified as ORS 197.185(1))

provi des:
"Special districts shall exercise their planning
duti es, powers and responsibilities * * * in

accordance with goals approved pursuant to ORS
chapters 195, 196 and 197."

As we under st and it, petitioner ar gues t hat
ORS 195.020(1) gives the district land use pl anning
responsibilities, which the district abdicated by repealing
its water allocation program and refusing to treat adoption
of the anmended Ordi nance as a | and use decision. Petitioner
specifically cont ends "t he District exceeded its
jurisdiction by refusing to exercise its statutorily
mandated duties and responsibilities.” Petition for
Revi ew 7.

ORS 195.020(1) does not give special districts |and use

pl anning responsibilities. Rather, it Ilimts a special
district's exerci se of its | and use pl anni ng
responsibilities if, in fact, the special district has such

responsibilities. Whether a special district does have such
responsibilities is determned by other Ilegal authority.

Petitioner cites no statutory source of a requirenent that

30ORS 197.015(10)(a) (A) (i) provides that a "land use decision" includes a
final decision of a special district that concerns the application of the
St at ewi de Pl anni ng Goal s (goals).
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the district maintain a water allocation program for |and
use pl anni ng purposes. 4

The first assignnment of error is denied.

C. Second and Third Assignnents of Error

Petitioner contends the anmended Ordinance violates
certain county conprehensive plan provisions.®> Petitioner
first points to discussion in the plan stating that plan
goal 11 requires the county to set "[maxinmuns [on service
provi sion] because the over provision of facilities and
services is costly and can lead to urban sprawl." Petition
for Review App-1. Petitioner next argues certain plan
findings concerning the district's water system and the
justification for establishnent of the Neahkahnie CGB
establish "a total conbined need of 476 [water] hookups to
be supplied by the district, inside the Neahkahnie [CGB]."
Petition for Review 12. Because the amended Ordi nance woul d
potentially allow nmore than 476 water hookups 1in the
Neahkahnie CGB, petitioner contends the anmended Ordinance
violates a plan policy that water system expansion be
approved "only if such systens are I|limted to the

devel opment needs allowed by the conprehensive plan."

4Petitioners’ argunents concerning county conprehensive plan and
statewide planning goal requirenents are addressed wunder the other
assignments of error, infra.

5The third assignment of error also alleges violation of Goal 14
(Urbani zation). All allegations of goal violations are addressed under the
foll owi ng section of this opinion.
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Petition for Review App-2. Petitioner also contends the
amended Ordi nance violates the plan's exceptions to Goals 3
(Agricultural Land), 4 (Forest Lands) and 17 (Coastal
Shorel ands) for land wthin the Neahkahnie CGB, because
t hose exceptions do not allow urban |evels of use on these
| ands.

The plan findings cited by petitioner sinply describe
the state of the district's water system at the tine the
pl an was adopted and express expectations about the extent
of developnment that will occur within the Neahkahnie CGB.
These findings do not establish a maximum |imt on the
nunber of water hookups that my be granted wthin the
Neahkahni e CGB. The plan policy relied on by petitioner
provi des that water systens may be expanded if the systemis
"limted to the devel opnent needs al | owed by the
conprehensi ve plan.” Petitioner <cites no other plan
policies limting the devel opnent allowed in this area. W
agree with respondents that the devel opnent allowed by the
conprehensive plan in the district's territory is determ ned
by the acknow edged plan map designations applied to such
| and and the county's acknow edged i nmpl enenti ng neasures.

The anmended Ordinance provides the district wll
"supply donestic water to all residential structures now

existing within its territories, and to all residential

6The county has adopted a single map establishing both plan and zoning
designations for the relevant area.
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26

structures hereafter constructed pursuant to a wvalid
[county] building permt." Record 1. The county my issue
building permts only if such permts are consistent with
its acknow edged pl an and i npl ementi ng regul ati ons.
Therefore, the anended Ordinance is not inconsistent with
t he county pl an.

One additional point nerits coment. ORS 197.732(8)
requires that the county's exceptions to Goals 3, 4 and 17
for the Neahkahnie area be adopted as part of the
conprehensi ve plan, and we do not understand respondents to
deny that the exceptions in question are part of the plan.
However, the "commtted" exceptions cited by petitioner
sinply address the existing state of the subject and
surroundi ng properties and explain why an exception to
Goals 3, 4 or 17 is justified. They do not, of thenselves,
purport to establish limtations on the future use of the
subj ect properties. Whet her the uses of the subject
property allowed under the plan and anmended Ordi nance conply
with other statew de planning goals and their inplenenting
rules (e.g., Goal 14 and OAR 661-10-018, concerning planning
and zoning for goal exception areas) is an issue of goa
conpliance, and is addressed in the follow ng section.

The second and third assignnments of error are deni ed.

D. Remai ni ng Assi gnnents of Error

Petitioner's remining assignnments of error allege the

amended Ordinance fails to comply with various statew de
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planning goals and their inplenmenting rules. These
assignnents are based on the requirenent of ORS 195.020(1)
that district actions with regard to prograns affecting | and
use be in accordance with the goals.

In  Churchill, supra, 27 O LUBA at 724 n3, we

expl ai ned:
"* * * ORS 195.080 provides, in relevant part:

"*Nothing in ORS 195.020 * * * sgshall be
construed to prevent pl anning for,
installation of or connection to public
facilities or services consistent wth
acknow edged conprehensive plans and
| and use regul ations.'

"Therefore, if petitioner fails to successfully
chal l enge the anended Ordinance on grounds of
nonconpliance with the acknow edged county plan
and regulations, we will be required to affirmthe
district's deci si on, wi t hout any addi ti onal
inquiry into whether the decision conplies wth
ot her aspects of the goals. Dept. of Land
Conservation v. Fargo Interchange, [129 O App
447, 455, 879 P2d 224 (1994)]."

We reject, supra, petitioner's contentions that the
anmended Ordinance fails to comply wth the county's
acknowl edged pl an. Ther ef or e, the district decision
chall enged in LUBA No. 94-014 is affirned.

LUBA NO. 94-043

In Churchill, supra, 27 Or LUBA at 724, we stated, with

regard to the district decision to provide water service to
intervenor's subdivision challenged in LUBA No. 94-043:

"If the district's water allocation program was
not properly repealed by the decision chall enged
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19 Odinance repealing the district's water

20 the decision challenged in this appeal is not a |and use

in LUBA No. 94-014, then a decision made under
that programis an 'action * * * with respect to a
program affecting | and use' and, therefore, a |and

use decision subject to LUBA review O son [v.
Neahkahnie Water District, 25 O LUBA 776, 781
(1993)]. On the other hand, if we affirm the

decision repealing the district water allocation
program challenged in LUBA No. 94-014, then the
decision challenged in this appeal does nothing
nore than authorize the provision of donestic
wat er service to property designated and zoned for
residential use under an acknow edged county plan
and regul ations. Such a decision is not an
‘action * * * with respect to a program affecting
| and use' or a land use decision subject to LUBA
revi ew. Keating v. Heceta Witer District, 24
O LUBA 175 (1992). * * =**

As expl ained above, because we affirm the anended

21 decision subject to our review jurisdiction.
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LUBA No. 94-043 is dism ssed.

al l ocati on program



