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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

M SSI ON BOTTOM ASSCCI ATI ON, | NC., )
RON SACCHI, TAMRA SACCHI, SPRI NG )
LAKE FARMS, MARI E Z| ELI NSKI , )
ADELE EGAN, EGAN GARDENS, LO'S )
EGAN, ELLEN EGAN, M SSI ON CHERRY )

FARM PAUL W TTEMAN, FRANCES )
W TTEMAN, CHAPI N FARMS, JACK )

CHAPI N, MARY CHAPIN, RON M )
CHAPI N, BRUCE R. CHAPIN, VELAN E. )
CHAPI N, and MARI ON COUNTY FARM )
BUREAU, )
)
Petitioners, )
) LUBA No. 94-196
and )
) FI NAL OPI NI ON
DAVI D L. MASSEE, ) AND ORDER
)
| nt ervenor-Petitioner, )
)
VS. )
)
MARI ON COUNTY, )
)
Respondent , )
)
and )
)
MORSE BROS., | NC., )
)
| nt ervenor - Respondent . )

Appeal from Marion County.

Edward J. Sullivan, Portland, filed a petition for
review and argued on behalf of petitioners. Wth himon the
brief was Preston Gates and Ellis.

Robert L. Wnkler, Salem filed a petition for review
on behalf of intervenor-petitioner. Wth him on the brief
was Par ks, Bauer, Sime & W nkler.
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Jane Ellen Stonecipher, County Counsel, Salem and Paul
R. Hribernick, Portland, filed a response brief. Wth them
on the brief was Black Helterline. Jane Ellen Stonecipher
argued on behalf of respondent. Paul R. Hribernick argued
on behalf of intervenor-respondent.

Joseph H. Hobson, Jr., Keizer, filed an am cus brief on
behal f of Oregon Farm Bureau Federation. Wth him on the
brief was Lien, Hobson & Johnson.

Peter Livingston, Portland, filed an am cus brief on
behal f of Oregon Concrete and Aggr egat e Producers
Associ ation, Inc. Wth him on the brief was Lane Powell
Spears Lubersky.

Jane Ard, Assistant Attorney General, Salem filed an
am cus brief on behal f of the Departnent of Land
Conservation and Devel opnment and Departnment of Fish and
WIlidlife. Wth her on the brief was Theodore R. Kul ongoski,
Attorney Ceneral; Thomas A. Bal mer, Deputy Attorney General;
and Virginia L. Linder, Solicitor General.

GUSTAFSON, Ref er ee; SHERTON, Chi ef Ref er ee,
participated in the decision.

REMANDED 06/ 09/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal a Mari on County Boar d of
Conm ssi oner s’ deci si on amendi ng t he Mari on County
Conprehensive Plan (plan) to add a site to its "Significant
M neral and Aggregate Sites Inventory," applying the m neral
and aggregate overlay zone to a 490-acre site, and approving
a floodplain permt for an aggregate extraction and
processi ng operation on the site.
MOTI ONS TO | NTERVENE

David. L. Massee nobves to intervene on the side of

petitioner. There is no objection to the notion, and it is
al | owed.

Morse Bros., Inc., the applicant below, noves to
intervene on the side of respondent. There is no objection

to the nmotion, and it is all owed.
FACTS
I n Septenber, 1992, intervenor-respondent Morse Bros.

Inc. (intervenor) applied to Marion County (county) for (1)
a conprehensive plan anmendnent to add a 490-acre m neral and
aggregate site to the plan's significant mneral and
aggregate sites inventory; and (2) a zone change to apply
the mneral and aggregate overlay zone to the site. The
subj ect 490-acre site includes 115 acres which are part of
an area for which the county approved a conditional use

permt (CUP) in 1979. The 1979 CUP allows extraction and
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processi ng of aggregate and operation of an asphalt batch
pl ant. No change in scope or use was requested for the
exi sting CUP.

The subject property is |ocated approximately 1.5 mles
north of the Salen’ Keizer urban growh boundary and
approximately 9 mles from the Salem city center. The
entire property is zoned Exclusive Farm Use (EFU), as are
t he surrounding properties. Wth the exception of the
exi sting CUP operation, the area is devoted to farm uses.
There is a planted vineyard within two mles of the subject
property.

At the tinme intervenor's application was filed, Marion
County inplenmented Statew de Planning Goal 5 (Open Spaces,
Scenic and Historic Areas, and Natural Resources) and plan
requirenments relating to protection of m neral and aggregate
resources through Marion County Rural Zoning Ordinance
(MCRZO) Chapter 180.1 MCRZO Chapter 180 includes a process
to anmend the Marion County plan to add sites warranting
protection under that chapter to the plan's "Significant
M neral and Aggregate Sites I|nventory." MCRZO Chapter 180
al so i npl enents the conprehensive plan through anendments to

the zoning map to apply a mneral and aggregate overlay

1Since this application was filed, MCRZO Chapter 180 has been repeal ed.
No party contests the applicability of MCRZO Chapter 180 to this case.

Page 4



N

zone.2 The plan describes the MCRZO Chapter 180 process as

foll ows:

"When a District A [overlay zone] is established,
including identification of one or nore specific
| ocations for excavation and processi ng equi pnent,
the owners or operators nmay develop and operate
the site in conformance with the standards and
conditions in the A District. When the plan
anmendnment/ zone change is finalized the owner or
operator has |l and use approval fromthe County and
no further |and use approvals are needed provided
t he devel opnment and operation are consistent wth
the zoning requirenents.” Pl an, M neral and
Aggregate Resources Section, Exhibit A p. 7;
Respondents Brief, Addendum p. 40.

Following two years of hearings before the planning
conm ssion and board of comm ssioners, the county approved a
conprehensi ve plan anmendnent, adding the 490-acre area to
its plan m neral and aggregate sites inventory, and applied
the mneral and aggregate overlay zone to the entire 490
acres. However, the approval allows aggregate extraction
from only 186 acres outside of the 115 acres that are
subject to the 1979 CUP. The approved extraction area
consists of 132 acres to the north and 37 acres to the
sout heast of the CUP area, both of which nust be reclained
as "open water areas" follow ng extraction, and 17 acres
east of the CUP area, which are required to be reclainmed for

wildlife habitat purposes. The remainder of the site was

2The overlay zone includes two districts, "A" and "B". While intervenor
requested application of both districts, only District A was applied
through the chall enged decision and is relevant to this appeal.
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not approved for aggregate extraction. The approval also
requires 88 acres of the CUP site to be reclained for farm
use at the end of the operational |ife of the extraction
site. The approval is also conditioned upon certain road
i nprovenents and w ldlife habitat protection requirenents.
In addition, the county granted a floodplain permt for the
site.
JURI SDI CTI ONAL MOTI ON

At the beginning of oral argunent, petitioners noved
that the Board either take official notice of or review a
transcript of a 1993 Oregon House Appropriations A Commttee
hearing during which a representative of the Oregon Concrete
and Aggregate Producers Association nmade comments critica
of this Board. The application which is the subject of this
appeal was apparently pending before Marion County at the
time these comments were mde. Petitioners argue the

comments "could only have been made to influence the outcone

of pending aggregate cases before the Board." Mot i on
(05/11/95) 2. Petitioners also argue that, since they are
statutorily entitled to an inpartial decision mker, in

order to have jurisdiction over this appeal the Board nust
assure petitioners that "this attenpt to intimdate the
Board wi Il not influence the outcone of this appeal." 1d.
This Board has a statutory and ethical obligation to
decide all appeals before it in a fair and inpartial manner.

Statenents made outside the appeals process are irrelevant
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to this Board's evaluation of any appeal before it. As with
all cases before it, this Board' s consideration of this
appeal is based on an inpartial and thorough evaluation of
the facts and | aw as authorized and required by ORS 197. 835.
WAl VER

Respondents contend that several issues raised in
petitioners' first through fourth assignnents of error were
not raised during the evidentiary proceedings before the
county and, t herefore, under ORS 197.763(1) and
ORS 197.835(2) cannot be raised in this appeal.3

Petitioners argue that under ORS 197.835(2)(a) they may
raise issues in this appeal, regardl ess of whether they were
rai sed below, because the notice of the first evidentiary
heari ng before the county planning conm ssion failed to |i st

all standards applicable to the proposal, as required by

3ORS 197.763(1) states:

"An issue which may be the basis for an appeal to the board
shall be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the |ocal governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body,
pl anni ng comm ssi on, hearings body or hearings officer, and the
parti es an adequate opportunity to respond to each issue."

ORS 197.835(2) states, in part:
"Issues shall be linited to those raised by any participant
before the local hearings body as provided by ORS 197.763. A

petitioner may raise new issues to the board if:

"(a) The local governnent failed to follow the requirenents of
ORS 197. 763[ ]

"x % *x * %"

Page 7



© 00 ~N oo o b~ w NP

L e I S e S N =
~ o o0 A W N B O

ORS 197.763(3)(b), and the oral announcenment at t he
beginning of the first hearing failed to satisfy the
requi renents of ORS 197.763(5)(a).*

Respondents reply the <county's failure to provide
notice of statutory requirenments which petitioners now argue
are applicable is not a violation of ORS 197.763 because
that statute specifically restricts the notice obligation to
| ocal plan and ordinance criteria. Wth regard to | ocal
plan and ordinance criteria not listed in the notice or
announced at the hearing, respondents explain that none of
those provisions are relevant to the 1issues petitioners
rai se on appeal. Accordingly, respondents argue any county
failure to list such provisions should not provide a basis
to allow petitioners to raise issues for the first tinme on
appeal .

In Wiester v. Clackamas County, 25 Or LUBA 425 (1993),

we determ ned the |anguage of ORS 197.763 and 197.835(2)

40RS 197.763(3)(b) requires the county's notice of hearing to:

"List the applicable criteria from the ordinance and the plan
that apply to the application at issue[.]"

ORS 197.763(5) states in relevant part:
"At the commencenent of a hearing under a conprehensive plan or
land use regulation, a statenent shall be nade to those in

attendance that:

"(a) Lists the applicable substantive criteriaf.]

"x % *x * %"
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mandates that failure to provide notice of any applicable
| ocal plan or ordinance criterion during the initial
evidentiary hearing constitutes a violation of ORS 197.763
which relieves parties of the requirenent that issues raised
before this Board were raised bel ow We did not determ ne
in Wester that failure to provide notice of statutory
criteria alone would relieve parties of the "raise it or
waive it" requirenents. However, in this case, as in
Wiester, petitioners cite several |ocal ordinance provisions
addressed as criteria in the challenged decision that were
not listed in the county's notice of evidentiary hearing or
announced at the commencenent of the initial hearing.
Respondents urge us to overturn Wlester, and to |limt
petitioners' right to raise new issues to those concerning
criteria of which no notice was provided. Respondent s
contend Wiester is contrary to the purpose of the statutory
"raise it or waive it" provisions, as determ ned by the

Court of Appeals in Boldt v. Clackamas County, 107 O App

619, 813 P2d 1078 (1991). The Court determned in Boldt
that the "raise it or waive it" provisions require issues to
be raised with specificity in order to provide fair notice
to all parties to the local governnment proceeding. Id. at
623. According to respondents, "unfair surprise" results
when petitioners are not required to provide any "warning"
of notice defects, then "merely have to find one criterion

t hat was not announced in the witten or oral notices given
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by the County, and then they my raise all 1issues."
Respondents' Brief 12.

The Court of Appeals' decision in Boldt does not
control in this situation. That case dealt only with the
question of the degree of specificity required in raising
i ssues when the required notice of applicable criteria had
been provided. It did not address the situation presented
in Weuster and in this case, where the witten and ora
notices of the applicable plan and ordi nance provisions were
deficient under ORS 197.763(3)(b) and (5)(a).

Respondents are correct that, under this Board's
opinion in Wester, the county's failure to |list even one
rel evant plan or ordinance criterion, regardless of whether
t hat particul ar criterion is now at i ssue, al | ows
petitioners to raise any new i ssue(s) on appeal. Vhile this
may appear to respondents to lead to unfair surprise and
unnecessary delay, it is required by the |anguage of ORS
197.763 and 197.835(2). Neither of those statutes restricts
the ability of a party to raise new issues when the |ocal
governnment's witten or oral notice of applicable criteria

is defective. As we stated in Wiester:

"The main problem with respondent's argunment that
the 1egal consequence of failing to [list ZDO
404. 05(A) as a criterion is limted to allow ng new
issues to be raised with regard to that criterion is
that there is nothing in the words of ORS 197.835(2)
or related statutory provisions to support such a
limted construction of the right to raise new
i ssues under ORS 197.835(2). The | egislature could
have provided in ORS 197.835(2) that failure to
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follow a requirenment of ORS 197.763 would not
obviate the need for a petitioner at LUBA to first
rai se an i ssue | ocally, unl ess t he | oca
governnment's failure to follow the requirement of
ORS 197.763 sonehow affected a petitioner's ability
to raise that issue. The legislature did not do so,
and this Board may not insert a limtation into the
st at ue t hat t he | egi sl ature has om tted.
[ORS] 174.010." (Footnotes omtted.) Wiest er
supra, 25 Or LUBA at 429-30.

The | anguage of ORS 197.763 and 197.835(2) has not
changed since Wiester was issued, nor have we been cited to
| egislative history that would indicate a | egislative intent
other than what is expressed in the statutory | anguage.
This Board has no authority to read into a statute |anguage
that is not there or to restrict the scope of a statute. To
the extent restrictions on parties' ability to raise new
issues when the notice required under ORS 197.763 s
deficient would facilitate efficiency in the review of |and
use decisions, it is the legislature, and not this Board
that has the authority to inpose those restrictions.

The county's failure to provide notice of certain |ocal
criteria means petitioners may raise issues before this
Board regardl ess of whether those issues were raised during
the |ocal proceedings. ORS 197.835(2)(a). Respondent s’
wai ver argunents are rejected, and in addressing the
assignnments of error below, we do not consider those
argunments further.

FI RST ASSI GNVENT OF ERROR

Petitioners challenge the decision's conpliance wth
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13

14
15
16
17

18
19
20

21
22
23
24

25
26
27

28
29

30
31
32
33

nunmer ous requirenents of ORS chapter 215.

uses

A.  ORS 215.203 and 215. 283
ORS 215.203(1) states:

"Zoning ordinances may be adopted to zone
designated areas of land wthin the county as
exclusive farm use zones. Land wi thin such zones
shall be used exclusively for farm use except as
otherwi se provided in ORS 215.213, 215.283 or
215.284. Farm use zones shall be established only
when such zoni ng i's consi st ent with t he
conpr ehensi ve plan.”

ORS 215.283 addresses uses permtted in exclusive farm

zones. As relevant here, ORS 215.283(2) states:

"The follow ng nonfarm uses may be established,
subject to the approval of the governing body or
its designate in any area zoned for exclusive farm
use subject to ORS 215. 296:

"(b) Operations conducted for:
"% * * * *
"(B) M ning, crushi ng or stockpiling of
aggregate and other mneral and other

subsurface resources subject to ORS
215. 298;

"(C) Processing, as defined by ORS 517.750,
of aggregate into asphalt or portland
cenment; and

"(D) Processing of other mneral resources
and ot her subsurface resources.

" * * * %"

Petitioners contend ORS 215.203(1) and 215.283

mandat e t hat approvals of nonfarm uses in EFU zones

must
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process and that, unless a nonfarm use i s evaluated
as a conditional use, ORS 215.203(1) prohibits nonfarm
use of the property. According to petitioners,
the county's use of the MCRzZO Chapter 180 overlay zone
process 1O approve an aggregate extraction and processing
operation 1S inpermssible under ORS 215.203(1) and
215.283 because it is not a conditional wuse
process.

Petitioners also argue ORS 215.203 prohibits any
nonfarm use of this property because intervenor did not
request a "permt" under ORS 215.283. Petitioners apparently

argue that under the rationale of Schrock Farms, 1Inc. .

Linn County, 117 Or App 390, 844 P2d 253 (1992), ORS 215. 283

requires an i ndependent permt review of some sort.

In Schrock Farnms, the Court of Appeals concluded the

ORS 215.283 list of nonfarm uses allowed in an EFU zone
restricts the uses allowed on EFU-zoned |and, regardless of
whet her an exception to Statewide Planning Goal 3
(Agricultural Lands) is adopted. In other words, approval
of a Goal 3 exception does not authorize a nonfarm use of
EFU- zoned land that is not listed in ORS 215.283. Schrock
Farms does not suggest that an additional ORS 215.283
"permt" or other permt approval of sonme kind is required
for a use listed in that statute. Nor does it support an
interpretation that ORS 215.203(1) nmandates that ORS 215. 283

be applied only through a conditional use process.
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ORS 215.203(1) generally establishes that EFU zones
must be used exclusively for farm uses, with the express
exception of uses listed in one of three other statutes,
i ncluding ORS 215.283. Uses listed in ORS 215.283 are
allowed in EFU zones, so long as they are approved by the
| ocal gover ni ng body, subj ect to conpl i ance W th
ORS 215. 296. Nei t her ORS 215. 203(1) nor ORS 215. 283
mandat es the manner in which the | ocal governing body gives
t hat approval . Nor do either of these statutes require an
additional permt independent of the requirenents of the
| ocal governnment process.

Petitioners also argue that MCRZO Chapter 180 allows
uses beyond those allowed wunder ORS 215.283(2)(b), and
ot herwi se does not contain required statutory limts on the
ability to allow mning uses on EFU- zoned | and.
MCRZO Chapter 180 is not, however, subject to independent
review in this case. If petitioners wi shed to challenge
t hat ordi nance, they should have done so at the tinme it was
adopt ed; not through a collateral attack upon its
i npl enentation in this case. At issue here is whether the
i mpl enentation of MCRZO Chapter 180 in this case conplies
with applicable statutory requirenents. The request at
issue is for a use listed in ORS 215.283(2)(b). Regar dl ess
of whet her MCRZO Chapter 180 m ght allegedly be defective in

ot her respects, here the chall enged decision does not allow
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a use beyond that which is allowed under ORS 215.283(2)(b).>
Thi s subassi gnnent of error is denied.
B. ORS 215. 253
Petitioners next contend the county's decision either
fails to address or violates ORS 215. 253. ORS 215. 253(1)
provides, in relevant part:

"No * * * county * * * pmay exercise any of its
powers to enact |ocal |aws or ordi nances or inpose
restrictions or regulations affecting any farm use
land situated within an exclusive farm use zone
establi shed under ORS 215.203 * * * in a manner
that woul d unreasonably restrict or regulate farm
structures or that would unreasonably restrict or
regul ate accepted farmng practices because of
noi se, dust, odor or other materials carried in
the air or other conditions arising therefrom if
such conditions do not extend into an adopted
urban growth boundary in such mnner as to
interfere with the lands within the urban growth

boundary. 'Accepted farmng practice' as used in
this subsection shall have the neaning set out in
ORS 215. 203."

Respondents argue this statute applies only to
| egislative enactnents, not to quasi-judicial Iand wuse
approval s. They further argue that, to the extent the
statute applies, the county adopted extensive findings
explaining why its decision, and the conditions inposed by

t hat decision, do not result in an unreasonable restriction

SPetitioners suggest in a footnote t hat, as appl i ed her e,
MCRZO Chapter 180 viol ates ORS 215.283(2)(b) because it allows for the sale
of the aggregate resources after they are extracted. Petitioners do not
cite to any specific proposal by the intervenor-respondent for the "sale"
of its aggregate beyond what is customary in the industry. W decline to
interpret ORS 215.283 to preclude a mneral and aggregate operator from
deriving economc value from, i.e. selling, the products of its operation.
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of accepted farm ng practices.

In addition to prohibiting specified |egislative |ocal
gover nnent enactnents, ORS 215.253(1) expressly states that
| ocal gover nnent s may not "I nmpose restrictions or
regul ati ons”" which would have the sanme effect on farm use
land. Inposition of restrictions and regulations is not
limted to a legislative context; restrictions and

regul ati ons on farm use can also result from quasi-judici al

| and use approvals. Thus, we reject respondents' argunment
that ORS 215.253 is, by its terns, limted to |egislative
deci si ons.

However, in applying MCRZO Chapter 180, the county made
extensive findings that the proposed use wll not
unr easonabl y restrict accept ed farm ng practi ces.
Petitioners do not directly challenge the adequacy of those
findings. Petitioners do, however, argue that several of
the conditions the county inposed have the effect of
unreasonably restricting farm use, both on the site and in
t he surrounding area, in violation of ORS 215. 253.

Petitioners challenge three conditions of approval.
First, petitioners argue Condition 1, which generally

requires the use to conply with the devel opnent standards

and requirenents of MCRZO Chapter 180, will "transforn two
"noi se sensitive" farm wuses, i.e. comercial mnk and
poultry operations, into conditional uses. Second,

petitioners argue Condition 2, which requires intervenor to
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submt a site plan for the entire site, including areas
reserved for farm use, could unreasonably restrict the
| ocati on of some farm structures. Third, petitioners argue
Condition 8, which requires preservation of turtle habitat
on the site, could unreasonably limt farm structures and
accepted farm ng practices. In essence, petitioners

challenge to each of these conditions is that it could
potentially or indirectly "unreasonably" restrict or
regulate farm structures or practices because, by their
nat ure, m ner al and aggregate uses could effectively
restrict farm uses.

ORS 215.253 nust be read in context with ORS 215.203(1)
and ORS 215.283(2)(b) which specifically permt mneral and
aggregate operations on EFU-zoned | and. Read in context
with those statutes, mneral and aggregate operations cannot
be held to per se unreasonably restrict or regulate farm
structures or practices. Nor does a condition inposed on a
m ner al and aggregate operation violate ORS 215.253(1)
sinply because it has the potential of inpacting sone farm
uses.

Petitioners argue conpliance wth the devel opnment
standards of MCRZO Chapter 180 could restrict |ocation of
m nk or poultry operations because those are noi se sensitive
farm uses. Petitioners do not contend those operations are
currently Jlocated on the subject property or in the

surroundi ng area; only that this condition could limt their
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future | ocation. Li kew se, petitioners argue the site plan
could result in an unreasonable restriction on the |ocation
of farm structures and practices, not that it does have such
an effect. Finally, petitioners argue the preservation of
turtle habitat could unreasonably restrict the future
| ocation of other farm structures or practices.

All  of the inpacts identified by petitioners are
conj ectural . Moreover, with regard to the turtle habitat,
"uses" required for the turtle habitat preservation fall
within the definition of "current enploynment” of land for
farm use under ORS 215.203(2)(b). Thus, turtle habitat uses
are thenselves farm uses. ORS 215.253 does not prohibit
preservation of a farm use on the basis that it could
potentially restrict another farm use or structure.

To the extent any of the challenged conditions could
potentially restrict sone farmuses or structures, Condition
11 ensures that the land will ultimately be preserved for
farmuse. Condition 11 recognizes that farm ng, wetland and
wldlife habitat are the designated uses of the subject
property, and requires that, upon conpletion of the
aggregate extraction, deed restrictions nust be recorded to
ensure that the land is preserved for those uses. Thus, any
impact will be tenporary. A potential, tenporary inpact on
farm structures or practices caused by an allowed use in the
EFU zone is not an unreasonable restriction or regulation

under ORS 215. 253. None of the chall enged conditions would
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"unreasonably" restrict or regulate farm structures or
practices in violation of ORS 215. 253.

Thi s subassi gnnent of error is denied.

C. ORS 215. 296

Petitioners next argue the county did not find that the
proposed used conplies wth the requirements of ORS
215. 296. ¢ Petitioners' argunent appears to be that
conpliance with ORS 215.296 is not independently eval uated
in the County's decision; and that application of
ORS 215.296 through the application of MCRZO Chapter 180 is
i nadequate since that chapter refers to conpliance wth
ORS 215.296 as only a factor to be considered, rather than
an i ndependent criterion. Respondents answer that t he

requi rements of ORS 215.296(1) and (2) are satisfied by

60ORS 215.296, which establishes standards for approval of certain uses
in EFU zones, states, in relevant part:

"(1) A use allowed under ORS 215.213(2) or 215.283(2) my be
approved only where the local governing body or is
designee finds that the use will not:

"(a) Force a significant change in accepted farm or
forest practices on surrounding |ands devoted to
farmor forest use; or

"(b) Significantly increase the cost of accepted farm or
forest practices on surrounding |ands devoted to
farmor forest use.

"(2) An applicant for a use allowed under ORS 215.213(2) or
215.283(2) nmay denobnstrate that the standards for
approval set forth in subsection (1) of this section wll
be satisfied through the inposition of conditions. Any
conditions so inposed shall be clear and objective.

"x % *x * %"
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detailed findings in the chall enged decision at Record 21-
27, 41 and 68.

ORS 215.283(2) provides that uses Ilisted in that
subsection are allowed in EFU zones subject to conpliance
with ORS 215. 296. As we recently reiterated in Zippel V.
Josephi ne County, 27 Or LUBA 11, 37, aff'd 128 Or App 458

rev den 320 Or 272 (1994), the requirenents of ORS 215. 296

apply directly to uses in EFU zones. See Kenagy v. Benton

County, 115 Or App 131, 134, 838 P2d 1076, rev den 315 O
271 (1992); Kenagy v. Benton County, 112 O App 17, 20 n2

826 P2d 1047 (1992); Forster v. Polk County, 115 Or App 475,

478, 839 P2d 241 (1992). The requirenents of ORS 215. 296
apply directly to the chall enged deci sion.

Respondents essentially argue that the findings
addressing MCZO Chapter 180 are sufficient to denonstrate
conpl i ance W th ORS 215. 296. It appears t hat
MCZO Chapter 180 is intended to inplenent ORS 215.296 and,
to sone extent, the county's findings do address the
substance of the ORS 215.296 requirenents. However, the
requi rements of MCZO Chapter 180 do not mrror the statutory
requi rements of ORS 215.296 and the findings do not
specifically address the statute. W thout any reference to
ORS 215.296 in the findings, we cannot determ ne whether
each of the requirenments of that statute is addressed. I n
order to establish that the proposed use satisfies the

requi rements of ORS 215.296, the county nust adopt findings
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addressing the proposal's conpliance with that statute.

Because the county did not adequately evaluate the
proposal for conpliance with ORS 215.296, we do not reach
petitioners' fourteen subassignnents of error challenging
the evidentiary support for the county's findings regarding
conpliance with that statute or the county's interpretation
of that statute.

Thi s subassi gnnent of error is sustained.

D. ORS 215. 301

Finally, ©petitioners contend the approval violates
ORS 215. 301, which they argue prohibits an asphalt batch
pl ant on the subject property. ORS 215.301 prohibits siting
a batch plant within two mles of a planted vineyard. The
statute specifically does not apply to batch plants approved
prior to October 3, 1989 or to renewal of an existing batch
pl ant approval .’

There is no dispute that there is a planted vineyard

within two mles of the existing batch plant intervenor

7TORS 215. 301 states as foll ows:

"(1) Notwithstanding the provisions of ORS 215.213, 215.283
and 215.284, no application shall be approved to allow
batching and blending of mneral and aggregate into
asphalt cement within two niles of a planted vineyard.

"(2) Nothing in this chapter shall be construed to apply to
operations for batching and blending of mneral and
aggregate under a local |and use approval on Cctober 3,
1989, or a subsequent renewal of an existing approval.

"x % *x * %"
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operates on the subject property. That batch plant was
approved as a conditional wuse prior to October 3, 1989.
I ntervenor did not, through this application, request any
alteration of the existing conditional use.

Petitioners argue the <challenged decision does not
approve either a renewal of the existing conditional use or
the sane use approved through the earlier conditional use
permt, either of which would exenpt the decision from the
ORS 215.301(1) prohibition. Rather, petitioners suggest the
chal | enged deci sion expands the scope or operation of the
existing conditional use and is, therefore, prohibited by
ORS 215.301(1).

Petitioners are correct to the extent the chall enged
deci sion does not either renew approval of or re-approve the
exi sting conditional use batch plant. However, those facts
are irrelevant to the applicability of ORS 215.301(1) to
this case. Not hing in the challenged decision inpacts the
continued operation of the existing conditional use. The
chal l enged decision adds an overlay zone to the CUP site
but does not expand or alter either the operation or area
subject to the conditional use permt. The batch plant
could continue to operate regardless of the challenged
decision. The only direct inpact of the overlay zone on the
area of the conditional use is a condition which requires
t hat when all operations at the site are conpleted, 88 acres

of the 115 acre CUP site nust be reclaimed for farm use
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This condition assures future farmuse of the site. |t does
not inpact the nature, validity or scope of the existing
CUP.

The prohibition of ORS 215.301(1) does not apply to
this case.8 The existing batch plant was approved as a
conditional wuse prior to October 3, 1989 and, therefore,
under ORS 215.301(2) the prohibition of ORS 215.301(1)
agai nst |ocating batch plants within two mles of a planted
vineyard is inapplicable.

Thi s subassi gnnent of error is denied.

The first assignnent of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioners challenge the floodplain permt approved by
t he chall enged deci sion. Petitioners argue both that the
county had no jurisdiction to issue the permt and that it
failed to provide notice of and an opportunity to be heard
regarding the permt, to petitioners' substantial prejudice.

A. Jurisdiction

Petitioners first ar gue t he board of county

8Petitioners argue that under our decision in Mrse Bros. v. Cackamas
County, 18 Or LUBA 188 (1989), the continuation of the existing conditional
use batch plant beconmes part of the challenged decision as part of the
"application of a newy adopted =zone and regulatory schenme under
MCRZO Chapter 180." Petition for Review 21. Mrse Bros., however, did not
involve the continuation of an existing conditional use. Rat her, it
i nvol ved the expansion of a nonconform ng use. Petitioners do not argue
the existing conditional use batch plant is nonconform ng. Addition of a
m ning operation adjacent to a pre-existing approved conditional use does
not void that pre-existing conditional wuse or render it part of the
chal I enged deci sion. Qur previous decision in Mdirse Bros. is inapposite.
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26

conmm ssioners did not have the initial authority to grant a

floodplain permt. Citing Larson v. Wallowa County, 23 O

LUBA 527, rev'd 116 O App 96 (1992), petitioners argue
that, as the county's delegated authority, the planning
conmm ssion was required to make the initial county decision
on a floodplain permt application. However, as respondent
expl ains, MCRZO 110.765 specifically grants the governing
body the authority to make an initial determnation on a
| and use application. Petitioners cite no code or statutory
provision which Iimts that authority. The board of
conmm ssioners had jurisdiction to initially consider and
approve the floodplain permt.

B. Notice and Hearing Opportunity

Petitioners next argue that no notice was provided of
the application for a floodplain permt. According to
petitioners, the first notice that such a permt was being
considered was in the county's witten decision of approval.

Respondents argue that the requirenent for a fl oodplain
permt is incorporated into the MCRZO Chapter 180 process,
and t hat, because notice of t he application of
MCRZO Chapter 180 was provided, sufficient notice was
provided that a floodplain permt was also being considered.

I f MCRZO Chapter 180 contenplates the applicability of
fl oodplain permt requirenments when a mneral and aggregate
overlay zone is applied, that intent is not clearly

reflected in that chapter. Further, respondents have not
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provided a reference to that chapter establishing that
notice of a review under MCRZO Chapter 180 necessarily
provides notice that a floodplain permt is being
consi der ed. Consequent | vy, gener al notice of t he
applicability of MCRZO Chapter 180 did not provi de
petitioners adequate notice that the county was considering
a floodplain permt application.

Respondents al so argue that even if the notice of the
hearing was defective, this procedural error did not

prejudice petitioners' substantial rights. See Mazeski .

Wasco County, 26 Or LUBA 226 (1993) (when a party alleges

procedural error as a basis for remand, it nmust also show
how that error was ©prejudicial). Respondents argue
petitioners have not been prejudi ced because "the County was

i nundated with an endless array of argunents, evidence and

post er board rebutt al by the petitioners related to
floodplain issues,” which included nore than 100 pages of
evi dence on t hose I ssues. Respondent s’ Brief 39.

Petitioners acknow edge floodplain issues were addressed
during the public hearings, but explain that those issues
were addressed in the context of conpliance with Statew de
Pl anni ng Goal 5.

The floodplain issues relevant to Goal 5 conpliance are
not necessarily equivalent to the requirenents for approval
of a county floodplain permt. Even though the county may

have been "inundated" w th evidence regarding floodplain
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i ssues,

gi ven notice t hat t he county's fl oodpl ain p

rements were at issue and, therefore, did not
adequate opportunity to specifically address flood
issues as they relate to the county's floodplain p
rements.

The second assi gnnent of error is sustained.

THI RD ASSI GNMENT OF ERROR

Petitioners challenge a <condition of the Cou

petitioners were prejudiced because they were not

erm-t
have
pl ain

erm-t

nty's

10 approval requiring certain road i nprovenents.® According to
11 petitioners, Condition 7 requires conditional use approval
12 under one or nore of ORS 215.283(1)(l1),(m or (n); (2)(p)(q)
13 or (r); or (3). Petitioners also argue that they were
14 entitled to additional notice and hearing before the "uses"”
15 allowed by the condition could be approved.

16 As discussed supra, in the analysis of the First
17 Assignnent of Error, ORS 215.283 does not mandate a

9Th
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e chal l enged condition states:

"Public Road requirenents. Requirenents 1, 3 and 4 in the
menor andum of October 28, 1992, from the County Director of
Public Wrks are conditions of approval. These conditions
i ncl ude: 1) constructing a left turn refuge and decel eration
lane for right turn traffic at the Weatland Road access;
2) contributing to the installation of costs if the county
decides to install a flashing light at the intersection of
Br ookl ake and Wheat!| and Roads before 1998; and 3) renmpval of
| oose gravel from the intersection of Weatland and Brookl ake
Roads as directed by Public Wrks. |In addition, the applicant
shall agree to inplenent a program approved by the Director of
Public Works ensuring that the Weatland Road. [sic] bike |ane
fromthe entrance to Brookl ake Road is nmaintained to facilitate
bi ke use." Record 92.
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condi tional use process. Wiile ORS 215.283(2) and (3) Ilist
sonme road inmprovenents for which county approval IS
required, none of the requirenents of Condition 7 require
i nprovenents under any of the provisions of ORS 215.283(2)
or (3) cited by petitioner. At nost, the inprovenents are
of the nature listed in ORS 215.283(1)(L).19 As stated in
ORS 215.283(1), those uses "may be established in any area
zoned for exclusive farm use." They do not require
condi tional use, or any other type of, county approval.

Petitioners' argunent is untenable. There is nothing
in ORS Chapter 215 or the county's ordinance to warrant
requiring a conditional use process before the county can
i npose conditions for m nor road inprovenents in conjunction
with intervenor's mneral and aggregate m ning operation.
Petitioners have not established that the condition of
approval requiring road inmprovenents requires a conditional
use review, or that petitioners were entitled to any
addi ti onal notice and hearing prior to the county's
"approval" of those inprovenents through the inposition of
Condition 7.

The third assignnment of error is denied.

100RS 215.283(1)(L) allows the following uses to be established in an
EFU zone:

"Reconstruction or nodification of public roads and hi ghways

not including the addition of travel |anes, where no renoval or
di spl acement of buildings would occur, or no new |and parcels
result.”
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FOURTH ASSI GNMENT OF ERROR

Petitioners next challenge the county's conpliance with
two unanended provisions of its conprehensive plan.
Petitioners contend the county's decision fails to address
"the applicability and the application® of the plan
Agricultural Goal and Agricultural Policy 3.11 Petitioners
contend that because the county decision nmaker failed to

address those provisions, under Weks v. City of Tillanmook,

117 O App 449, 844 P2d 91 (1992), the decision nust be
remanded for the county to address them

The county's findings address conpliance wth its
conprehensi ve plan at Record 74-80. The plan Agricultura

Goal IS specifically addr essed at Record 74-75.12

11The plan Agricultural Goal is "[t]o preserve and nmmintain agricultural
lands for farm use consistent with the present and future need for
agricultural products, forest and open space.” Agricultural Policy 3 is to
"[d]iscourage the devel opment of non-farm uses on identified agricultural
| ands. "

12The county's findings regarding conmpliance with the plan Agricultural
Goal and policies are as follows:

"The agricultural goal of the County is very simlar in
| anguage and identical in purpose to statewide Goal 3.
Accordingly, we incorporate by reference herein our findings
under statewide Goal 3. In addition, we find that our approval
will maintain agricultural lands in large areas with tracts to
encourage large scale commercial agricultural production. e
have specifically limted the size of the mineral and aggregate
operation in order to preserve a substantial area that wll
continue with comrercial agricultural production. 1In addition,
we are requiring the reclamtion of 88 acres of property that
is presently not in agricultural production. W find and
conclude that this wll help mintain primary agricultural
lands in the County and encourage |large scale conmercial
agricultural production. W also find that we have allowed
this mneral and aggregate expansion to occur on farmand in
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Petitioners do not allege any specific deficiency in the
County's findings regarding conpliance wth the cited
agricultural goal and policy. The county's findings
adequately address the plan agricultural goals and policies
as they relate to this application.

The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

Fi nal |y, petitioners argue that (1) the county
i nproperly construed the applicable |aw and nade a deci sion
not supported by substantial evidence by retaining the
exi sting conditional use batch plant; (2) the county
exceeded its jurisdiction by doing so; and (3) the county
did not give adequate notice that it was approving an
application for both a conditional use permt and a zone
change.

Petitioners contend the County was required to either
re-approve or incorporate into the subject application the
exi sting conditional use batch plant at the subject site
To support this contention, petitioners suggest the county's
deci sion approving the overlay zone sonehow expands the

scope of the existing conditional use batch plant.

| arge part because we have found that there are no adverse
impacts on adjoining farm uses from the proposed nining
extraction activities. W find that the balance that we have
reached between use of the land for agricultural purposes and
m ner al and aggregate purposes is consistent wth the
agricultural lands, goals and policies, and nmineral and rock
resources goals and policies in the Conprehensive Plan."
Record 74-75.
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Respondents deny this suggestion and we are cited to nothing
in the record to support petitioners' suggestion.13

Petitioners also argue that because operation of a
batch plant is not required to be a conditional use in the
M neral and Aggregate Overlay zone, but rather could be a
permtted use in the overlay zone, it nust be incorporated
into the county's approval of the <challenged decision.
Nothing in the state statutes or county ordi nances conpe
such a requirenent.

Fi nal |y, petitioners argue the county either did
(wi t hout adequate notice), or was required to but did not,
process the existing asphalt batch plant as a new, expanded
condi ti onal use. Nei t her argunent has nerit. The county's
findings establish that the operation of the existing
conditional use batch plant was not at issue. Thus, there
was no conditional use application for which notice and
hearing were required. Secondly, petitioners' assertion
that the conditional use has been expanded through the

i nposition of the overlay zone is not supported by any facts

in the record. The County's findings reflect that the
continuation of the conditional use batch plant IS
unaffected by the overlay zone. The continuation of the

13The only inpact of the challenged decision on the conditional use
batch plant is a condition that when all aggregate operations on
i ntervenor's property are conpleted, 88 acres of the 115-acre CUP site nust
be reclainmed for farmuse. W decline to find this condition on the future
use of the property constitutes an expansion of the scope of the existing
operation.
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permt wunder the County's process or

requi renent. 14

The fifth assignment of error is denied.

The county's decision is remanded.

l4petitioners argue again that Mrse Bros. v. O ackamas County,
use requires a

any

exi sting conditional use did not require a new conditional

statutory

supra

mandates that the continuation of the existing conditiona

new conditional use application. As di scussed, supra
the expansion of a nonconform ng use, not the continuation of

conditional use. That case is inapposite.
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