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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

CANBY QUALITY OF LI FE COW TTEE, )
DEBBI E BELL, KAY BOEN, MARVI N )
BOEN, JOYCE CARONE, PAUL CARONE, )
EARLI NE CARTER, HERBERT CARTER, )
BELVA CLARK, ROBERT CLARK, BILL )
DI CKI NSON, DONNA DI CKI NSON, DEBORAH
DONOVAN, MARQUI TA DUMAS, RENE )
DUMAS, BETTY FOSTER, ROY FOSTER, )
BRAD GERBER, YVETTE GERBER, LETA )
GRAY, RONALD GRAY, PATRICIA HILLS, )
| NTERI ORS WEST, JOAN JONES, VERLA )
KREBS, ALICE LOARIE, HOWARD LOWRI E,
L. D. MCCARTY, MARY JO MCGAUVRAN, )
RON MCGAUVRAN, DONNA JEAN MCMANAMON,
JOHN MCMANAMON, MARY ANN MAPLES, )
TI MOTHY MAPLES, MR. AND MRS. TROY )
NELSON, MR. AND MRS. LE TH NGUYEN,
No. 95-059

REBECCA NUGENT, TERRI OLMSTEAD,
ENA RI SELI NG, MARK RI SELI NG,

ADELAI DE SAMPSEL, LEON SAMPSEL,

MR. AND MRS. RONALD SANDNER, CARLA
SATHER, STEVEN SATHER, GERALD
THARP, MARI ON THARP, MR. AND MRS.
EDWARD SEMPERBONI, GERTRUDE
THOMPSON, PHYLLI'S TODD, CAROLE
VWHEELER, AND MARK WHEELER,

Petitioners,
VS.
CI TY OF CANBY,
Respondent,
and
FRED A. KAHUT,

| nt er venor - Respondent .

) LUBA

FI NAL OPI NI ON
AND ORDER



Appeal from City of Canby.

Jeffrey L. Kleinman, Portland, filed the petition for
review and argued on behalf of petitioners.
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John H Kelley, City Attorney, Canby, filed a response
brief and argued on behalf of respondent.

Mark J. Greenfield, Portland, and R Roger Reif, Canby,
filed a response brief and argued on behalf of intervenor-
respondent. Wth themon the brief was Reif & Reif.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

REMANDED 10/ 31/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the city's approval of a conditional
use permt, design review and lot l|ine adjustnment for a
solid waste transfer station and recycling processing
center.
MOTI ON TO | NTERVENE

Fred Kahut, the applicant below, (intervenor) noves to
intervene on the side of respondent. There is no opposition
to the motion, and it is all owed.
FACTS

| ntervenor proposes to locate a solid waste transfer

station and recycling processing center in the city's |ight

i ndustrial (M1) zone. The facility will include a 36,000
square foot concrete building, which will serve the primary
waste transfer and recycling operations, and store

col l ection vehicles and equi pnent for the Canby Di sposal and

Canby Transfer and Recycling conpani es. A second, 4,000

square foot office building will serve as headquarters for
the two conpanies. The facility will not accept solid waste
from the public. However, a recycling convenience center
will accept deliveries from the public of source-separated

recycl able materi al s.
The site is within an industrial park, bordering the
southern city limts. It is surrounded to the east, north

and west by industrial zoning within the city. The area
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i medi ately south of the site, outside the city limts, is
designated in the Canby Conprehensive Plan (CCP) for single-
famly residential zoning (R-1) upon annexation. The
present zoning is EFU- 20. There are residential areas
"near by" to the west and southwest. An elenentary school is
| ocated 1,000 feet south of the site's southern boundary.

The elenmentary school fronts Township Road, which also

accesses the proposed facility from the south. However,
traffic to and from the facility will be routed to avoid
Townshi p Road. All facility related vehicles, including
transfer and collection vehicles, wll be routed, via

Redwood Street, to and from Hi ghway 99E, north of the
facility. Only passenger vehicles delivering recyclable
materials, and local collection vehicles, may use Township
Road.

The proposed facility will replace intervenor's current
facility in the city. That facility is |ocated adjacent to
the Canby high school, and receives no nore than twelve
deliveries of recycling materials fromthe public daily.

After three public hearings, the planning conm ssion
approved the application. After a hearing on appeal, the
city council denied the appeal and adopted the planning
comm ssion's findings of fact and concl usi ons of | aw.

Thi s appeal foll owed.
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SECOND ASSI GNVENT OF ERROR!

Petitioners cont end t he city m sconst rued t he
applicable law and failed to mke adequate findings
supported by substanti al evidence in «classifying the
proposed recycling processing center as a conditional use
under Canby Land Devel opment and Pl anning Ordi nance (LDPO)
16. 32. 020.

LDPO 16.32.020(c) allows "[w])aste and/or recycling
transfer operations" as conditional uses in the M1 zone.

Petitioners argue the recycling processing operation

i ntervenor proposes does not satisfy the definition of
"recycling transfer operation. Petitioners distinguish
bet ween the solid waste "transfer" operations, whereby solid
waste will be delivered to the site, unloaded on onto a
"tipping floor," then immediately transferred to trucks for
shi pment; and recycling "processing"” operations, whereby the
recyclable materials will be "prepare[d] for transshipnment”
before they are transferred to trucks. This preparation
includes source separation, consolidation and bailing.
Petitioners argue this preparation precludes a recycling
processing center from being a conditional use in the M1
zone. Under petitioners’ I nterpretation, "recycling
transfer operation” is limted to bringing recyclable

materials to and transferring them from the site, but

1At oral argument petitioners withdrew their first assignment of error.
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excl udes preparing them for such transfer.

While the city's interpretation is apparent from its
conclusion, the city made no findings expressly interpreting
LDPO 16. 32. 020( C) to i ncl ude t he pr oposed recycling
processing center. Petitioners argue that the city's
failure to make such an interpretation requires that the
deci sion be remanded. However, under ORS 197.829(2), in the
absence of a local interpretation, this Board "my nake its
own determ nation of whether the local governnent decision
is correct."2 We interpret this statute to authorize this
Board to interpret |ocal provisions when their nmeaning is
cl ear.

W find the city's classification of the proposed
"recycling processing center" as a conditional wuse under
LDPO 16.32.020(C) clearly correct. It is rational and
logical, if not necessary, to include within the scope of
"wast e and/or recycling transfer operations" the separation,
consolidation and bailing necessary to prepare recyclable
materials for transfer.

The second assignnment of error is denied.3

20RS 197.829(2) was adopted by the 1995 Oregon Legislature, and becane
effective Septenber 11, 1995. Because ORS 197.829(2) affects procedural,
and not substantive, rights, we apply it inmediately. See Antonnaci v.
Davis, 108 Or App 693, 695, 816 P2d 1202 (1991).

3lntervenor also argues petitioner is bound by an unappealed 1988
pl anning conmmission interpretation that a use simlar to intervenor's
proposal was a conditional use, and that petitioner cannot "collaterally
attack" that 1988 interpretation through this proceeding. I ntervenor's
argunment is legally incorrect and nerits no di scussion.
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THI RD ASSI GNVENT OF ERROR

Petitioners dispute the adequacy of the city's findings
and the evidence wupon which the <city relies to find
conpliance with LDPO 16.050.010(A) and Policy 1 of the CCP
Land Use El enent Goal .

LDPO 16.050.010 provides the city authority to grant

conditional use permts. It states, in relevant part,

"I'n judging whether or not a conditional wuse
permt shall be approved or denied, the Planning
Comm ssi on shall weigh the proposals' positive and
negative features t hat woul d resul t from
authorizing the particular developnment at the
| ocati on proposed and to approve such use, shall
find that the following criteria are either net,
can be net by observance of conditions, or are not
appl i cabl e:

"A. The proposal wll be consistent wth the
policies of the conprehensive plan and the
requi renents of this title and ot her
applicable policies of the city;

Wk ok ok ok ko

The city listed several CCP policies as applicable
approval criteria for the challenged decisions, including
Policy 1 of the Land Use El enent Goal .

That Goal states:

"To guide the devel opment and uses of |and so that
t hey are orderly, ef ficient, aesthetically
pl easing and suitably related to one another."

Policy 1 states:

"Canby shall guide the <course of growh and
devel opnent so as to separate conflicting or
i nconpati bl e uses while grouping conpatible uses.”
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Petitioners contend the city failed to nake any finding
on conpliance with this policy, notw thstandi ng substantia
testinmony from petitioners regarding the inconpatibility of
the proposed facility "directly across the street from the
recently opened Trost School, and near new residential
subdivisions."” Petition for Review 14. Petitioners contend
t he proposed facility is inconpatible with these nearby uses
because it "will produce conflicting or inconpatible |evels
of traffic, noise, odor, vectors, vermn, and other safety
probl ems and nui sances." |d.

| ntervenor responds that petitioners cannot challenge
conpliance with Policy 1 through this proceeding for two
reasons. First, intervenor argues the policy requires the
city to "guide" developnent to separate conflicting or
i nconpatible wuses, and that the <city acconplished this
policy when it established, through its code, that the
proposed facility is a conditional use in the M1 zone.
| nt ervenor ar gues any "attack" on t he | egi sl ative
i mpl enentation of that policy is an inperm ssible attack on
that earlier decision. Secondly, intervenor argues the term
"gui de" is advisory and, consequently, this policy is not a
mandat ory approval criterion.

I ntervenor may be <correct that the separation of
i nconpati ble uses and the grouping of conpatible ones is
most effectively acconplished through a |egislative zoning

process. However, whether Policy 1 should be an approval
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criterion is not at issue: the city identified Policy 1 as
an approval criterion in this quasi-judicial review, and
t hereby obligated itself to make findings establishing the
proposed facility conplies with that policy. I f intervenor
objected to the applicability of that policy, his recourse
was to raise the issue before the city and through a cross-
petition for review I ntervenor cannot, in a response
brief, raise new issues regarding the applicability of an

identified approval criterion. See Louks v. Jackson County,

28 Or LUBA 501 (1995).4

| ntervenor also asserts that the city did nmake findings
of conpliance with Policy 1. The finding wupon which
intervenor relies does not specifically refer to Policy 1,
but rather generally responds to all the Land Use El enent

Goal policies, and states:

"The Comm ssion finds the proposal is to use a
portion of The Logging Road Industrial Project
Site, M1 zoned property, for a permtted
i ndustrial use. There are conditions established
by the Commission to reduce any operating
characteristics of the proposed use to a |evel
consistent with existing and proposed uses. These

conditions will apply to prevent overburdening the
hi ghways, the sewer treatment plant and other
facilities. The subject parcel has not been
identified as an area of risk wth natura
hazar ds. The subject area is Area "G in the

Conprehensive Plan and is desirable as appropriate
for heavy commercial or industrial use which is

4 ntervenor makes similar arguments regarding the policies with which
petitioners challenge conpliance in assignnents of error four and five. W
rej ect those argunents as well.
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the use proposed for the subject site by the

appl i cant.

"No local landfill sites are recomended, but a

| ocal transfer station is appropriate as part of a
regional collection and disposal system The
Comm ssion incorporates all public facilities
reports and finds that all facilities and services

are avail abl e and adequate." Record 37.

Local government  findings nust (1) identify the

rel evant approval standards, (2) set out the facts relied
upon, and (3) explain how the facts lead to the concl usion
that the request conplies with the approval standards.

Sunnysi de Nei ghborhood v. Clackamas Co. Conm, 280 Or 3, 20-

221, 569 P2d 1073 (1977); Vizina v. Douglas County, 17 O

LUBA 829, 835 (1989).

VWhen the findings are inadequate, ORS 197.835(9)(b)
requires this Board to affirm a |ocal governnment's
conclusion, if "the parties identify relevant evidence in
the record which clearly supports the decision or a part of
the decision.” In addition, ORS 197.829(2) allows this
Board to interpret |ocal ordinances provisions in the first
i nstance when the | ocal governnent fails to nmake a necessary
interpretation in its findings. These statutes, however, do
not require this Board to search the record, or to ngmke
interpretations or draw conclusions that are not clearly

evi dent . See Marcott Holdings v. City of Tigard, O

LUBA __ , LUBA No. 95-011 (COctober 20, 1995), slip op 27-28;
Eckis v. Linn County, 110 O App 309, 821 P2d 1127 (1991).

Nor does our obligation under ORS 197.835(9)(b) supersede
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the local governnent's obligation to respond in its findings
to specific issues raised in the |ocal proceedings that are
relevant to conpliance with applicable approval standards.

Hillcrest Vineyard v. Bd. of Comm Douglas Co., 45 O App

283, 293, 608 P2d 201 (1980); Norvell v. Portland Area LGBC,

43 Or App 849, 853, 604 P2d 896 (1979); Skrepetos v. Jackson

Count y, O LUBA ___, (LUBA No. 94-174, April 25, 1994),

slip op 22; MKenzie v. Miltnomah County, 27 O LUBA 523

544-45 (1994).

The city's finding on conpliance with Policy 1 does not
explain how the city interprets this policy as it applies to
a conditional use proceeding or respond to issues raised by
petitioners regarding conpatibility. While the facility's
proposed location within an industrial zone nmay be evidence
of conpatibility, depending on how that termis defined, it
is not conclusive. References in intervenor's brief to
evi dence scattered throughout the findings and record which
could Iend support to a conclusion of conpliance with Policy
1 do not nmake such a conclusion obvious, particularly in
light of the Jlack of interpretation of the policy's
requi renents.

As a reviewing body, we cannot both fashion an
interpretation of an anbiguous provision, t hen piece
t oget her evidence from a volum nous record to support that
interpretation. The city nust respond to the allegations of

inconpatibility specifically raised by petitioners during
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the local hearing, and explain its basis for concluding that
Policy 1 is satisfied through this proposed devel opnent.

The third assignnent of error is sustained.
FOURTH ASSI GNMENT OF ERROR

Petitioners dispute the adequacy of the city's findings
and the evidence wupon which the <city relies to find
conpliance with LDPO 16.050.010.A, Policy 3 of the CCP Land
Use El ement Goal, and the CCP Transportation El ement Goal.

Policy 3 states:

Canby shall discourage any devel opnment which wll
result in overburdening any of the community's
public facilities or services."

The CCP Transportation El enment Goal states:

"To develop and maintain a transportation system
which is safe, convenient and econom cal .">5

Petitioners challenge conpliance with Policy 3 only
insofar as it relates to their allegation that the
devel opnent will overburden the transportation system

The city made findings establishing that the proposed

facility, as conditioned, wll satisfy the Transportation
El ement Goal and its inplenmenting policies. In addition to
condi tions regar di ng street i nprovenents, t he
transportation-rel at ed condi tions i ncl ude, in part,

5The Transportation Element Goal is followed by twelve inplenentation
policies. Petitioners do not specifically challenge conpliance with those
pol i ci es. Nor do petitioners challenge conpliance with the city's Public
Facilities and Services Goal, which is "[t]o assure the provision of a ful
range of public facilities and services to neet the needs of the residents
and property owners of Canby."

Page 13



© 00 ~N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

23
24
25
26
27
28
29

prohi bitions of truck traffic on portions of South Township
and South Redwood Roads, (other than designated | ocal
collection activities), and a requirenent that all truck
traffic be restricted to designated streets which will route
traffic north of the site. The city also made findi ngs that
the proposal satisfies the city's public facilities and
services goal as it relates to transportation.

Petitioners disagree with the city's findings, and
argue their traffic analysis is both nore current and nore
accurate than the analysis upon which the city relied.
Petitioners' traffic anal ysi s i ndi cat es a greater
transportation inpact than does the city's. Petitioners
di scount the conditions inposed by the city to m nimze any
traffic inpact on the residential areas, and the elenentary
school south of the site, since those conditions will not
elimnate all traffic inpacts.

Notwi t hstandi ng evidence in the record that, at its
current |ocation, the recycling center generates an average
of only twelve visitors a day, petitioners' greatest fear is
that the recycling traffic will cause a dangerous traffic
Ssituation at the nearby elenentary school. The city

rejected that argunent, finding:

"The Comm ssion accepts the testinmony of the
school district Superintendent that the school
district does not have any concerns wth the

proposal, as drafted. The Comm ssion finds that
t he Tr ost [ El ement ary] School princi pal
investigated traffic reports, and the effects on
st udent s. It was the testinmony of the school
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district Superintendent that he and/or nenbers of
his staff have reviewed the plans, and have no
pr obl ens. Furthernore, there was testinony that
the high school's site is closer to the existing
facility of the applicant, and the high school has
experienced no problems wth the applicant.”
Record 43.

This Board is not entitled to substitute its judgment
of the evidence in the record for that of the governing
body. Rather, if there is substantial evidence in the whole
record to support the city's decision, LUBA wll defer to
it, notwithstanding that reasonable people could draw

different conclusions from the evidence. Adler v. City of

Portland, 25 Or LUBA 546, 554 (1993). \Where the evidence is
conflicting, if a reasonable person could reach the decision
the city made, in view of all the evidence in the record
LUBA will defer to the city's choice between conflicting

evi dence. Bottum v. Union County, 26 O LUBA 407, 412

(1994): Mlnnis v. Gty of Portland, 25 Or LUBA 376, 385

(1993); Mazeski v. Wasco County, 28 Or LUBA 178, 184 (1994),

aff'd, 133 Or App 258, 890 P2d 455 (1995).

The evi dence in t he record with regard to
transportation i npact s i's conflicting. However,
petitioners' evidence does not so undermne the evidence
upon which the city relied as to discount its credibility.

A reasonable person could find, as the city did, that with

the conditions inposed, the proposed facility wll not
overburden public facilities, including the transportation
system
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The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR

Petitioners dispute the adequacy of the city's findings
and the evidence wupon which the <city relies to find
conpliance with LDPO 16.050.010. A, and the policies of the
CCP Environnmental Concerns Elenent Goal .®

VWil e petitioners generally challenge all policies of
this
goal, their argunent addresses only Policy 7-R,  which
st ates:

"Canby shall seek to inmprove the overall scenic
and aesthetic qualities of the city."

Petiti oners conclude, w thout discussion or references
to evidence in the record, that by locating the proposed

facility "adjacent to" educational and residential areas,
the effect "will be to greatly dimnish the scenic and
aesthetic qualities of the City, rather than to inprove
them ™ Petition for Review 18. Petitioners contend that
the city did not nmke findings regarding conpliance wth
this criterion, and that the record |acks substantial

evi dence to support a finding of conpliance.

Contrary to petitioners' contention, the city did nake

6The CCP Environmental Concerns El enent Goal states:
"1) To protect identified natural and historical resources.

"2) To prevent air, water, land, and noise pollution. To
protect lives and property from natural hazards."
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a finding on this policy. That finding, which is part of a
general finding regarding conpliance with all applicable
environnental policies, states "Landscaping proposed by the
applicant and included as a condition by the Conm ssion wll
i nprove the overall scenic and aesthetic qualities of the
site." Record 39.

Petitioners' general challenge to the evidence upon
which conpliance with Policy 7-R is based reflects their
di sagreenent with the city's conclusion. However, while the
finding itself |lacks reference to substantial evidence upon
which it is based, another finding specifically describes
t he | andscaping upon which the city based its finding of
conpl i ance. In addition, i nt ervenor has identified
substantial evidence in the record to further substantiate
t he finding. Petitioners cite to no evidence that would
conpel an opposite concl usion.

While ORS 197.835(9)(b) does not require us to piece
t oget her evidence which could support the city's unexpl ai ned
conclusion, it does require us to consider substantiating
evidence to support a finding where the city explains the
basis upon which it reached its conclusion. The city has
done so here by finding that scenic and aesthetic qualities
will be inproved through the site's proposed | andscaping.
I ntervenor has cited to substantial evidence in the record
that clearly supports the city's finding.

The fifth assignnment of error is denied.
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SI XTH ASSI GNMENT OF ERROR

Petitioners contend the city's findings are inadequate
and lack substanti al evidence to support the city's
conclusion that the proposed developnent satisfies LDPO
16. 49. 040. 1. B.

LDPO 16.49. 040 provides the standards and criteria for
design review. LDPO 16.49.040.1.B. states:

"The proposed design of the developnment is
conpatible with the design of other devel opnents
in the same general vicinity."

Petitioners assert the design of the proposed devel opnment is
inconpatible with the nearby residential developnent and
el ementary school. Petitioners also contend the city has
not made the required finding of design conpatibility.

The city's findings do not specifically address LDPO
16.49. 1. B. However, the city makes the follow ng finding,
| abel ed "Regarding Site and Design Review':

"The Conmm ssion concludes that with the attached
conditions, the proposed devel opnent, as descri bed
in the application, site plan and staff report, is
in conformance with the standards of this and
ot her applicable ordinances; the design IS
conpatible with the design of the devel opnents in
the vicinity, and the Ilocation, design, size and
materials of the exterior of the structure will be
conpatible wth the proposed developnent and
appropriate to the design character of other
structures in the same vicinity."

This conclusion is preceded by an evaluation of the
design review requirenents, though that eval uation does not

address conpatibility. Intervenor also points to additional
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evi dence, scattered throughout the findings and record,
whi ch coul d support a finding of conpatibility, dependi ng on
how that term is defined. However, nowhere in that
eval uati on, or in t he concl usi on, S t here any
interpretation of "conpatibility" or evaluation of which
factors lead to the city's conclusion that the proposed
design is conpatible with the design of developnment in the
general vicinity.

We do not agree, as petitioners appear to suggest, that
conpatibility requires that an industrial use in an
i ndustri al zone be designed to resenble the nearby
el ementary school or residential dwellings. However, before
the city can substantiate a conclusion that the design is
conpati ble under LDPO 16.49.040.1.B, the city nust first
define the standard, then apply the facts in the record to
t hat standard.

The sixth assignnent of error is sustained.

SEVENTH AND ElI GHTH ASSI GNMENTS OF ERROR

Petitioners claim the city exceeded its jurisdiction
and that its decision inproperly delays the annexation into
the city of property of one of the petitioners. The finding
to which petitioners object states:

"The farm property |located southeast of the
subj ect property has not been annexed to the City
of Canby at this tine. It is in the third phase
of annexation (phase C) as shown on the City of
Canby Growth Priorities Map and should not be
annexed until after the first two phases (A and
B), which still has substantial area avail able.
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The farm property is proposed to be used
ultimitely as residential |land use within the City
of Canby Conprehensive Pl an, upon annexation, but

rezoning will be necessary to permt residential
devel opnent." (Enphasis in original.) Record 51-
52.

Petitioners argue this finding also contradicts a CCP Urban
G owth Element Policy which provides property owners with a
process to request early annexati on. According to
petitioners, this finding sonmehow precludes their nmenber
fromavailing herself of that process.

The chal l enged finding does nothing nore than describe
current uses on surroundi ng property. It does not conpel or
preclude any use of any surrounding property. The city's
decision, and this finding in particular, does not in any
way apply to or direct use of property outside that which is
the subject of this application.

The seventh and ei ghth assignnments of error are deni ed.
NI NTH ASSI GNVENT OF ERROR

Petitioners di spute t he city's concl usi on t hat

i ntervenor has conplied with relevant portions of its
conprehensive plan and devel opnment ordinance, i ncluding
requirenents for a conditional use and site and design
review." Petitioners then summarily "incorporate” argunents
fromtheir second through sixth assignments of error.

Petitioners have not devel oped an argunment sufficient

for discussion. See Testa v. Clackamas County, 26 Or LUBA

357, 373, aff'd 127 Or App 137, rev den 319 O 80 (1994);
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Deschut es Devel opnent v. Deschutes Cty., 5 O LUBA 218

(1982).

The ninth assignnment of error is denied.
TENTH ASSI GNMENT OF ERROR

Petitioners summarily conclude that six of the city's
conditions of approval i nproperly defer discretionary
approval to |later stages. Each of the summarily chall enged
conditions appears to require intervenor to either conply
with technical standards or obtain permts from state and
federal agencies over which the city has no authority.
Petitioners have made no effort to establish how any of
these conditions require any future discretionary action
fromthe city.

The tenth assignment of error is denied.

The city's decision is remnded.
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