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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

NO CASI NO ASSOCI ATI ON,

Petitioner,
LUBA No. 95-109
VS.
FI NAL OPI NI ON

CITY OF LI NCOLN CI TY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Lincoln City.
Brian D. Green, Lincoln City, represented petitioner.

Chri st opher P. Thomas, Port| and, repr esent ed
respondent.

LI VI NGSTON, Chief Referee; HANNA, Referee; GUSTAFSON
Referee, participated in the decision.

Dl SM SSED 10/ 17/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision to extend water and
sewer facilities to a casino.
FACTS

The Siletz tribe (tribe) wi shes to build the Chinook
W nds Gam ng Center (casino) on tribal reservation |ands
| ocated within the city limts. On April 4, 1995, the tribe
filed a water connection application with the city. On
Apri | 18, 1995, the tribe filed a sewer connection
application with the city and paid the systens devel opnent
charges associated with the water and sewer applications
On  April 27, 1995, the «city engineer approved the
applicati ons. On May 4, 1995, after the tribe paid
addi tional charges, the city issued a work order authori zing
installation of a water neter.

On May 8, 1995, petitioner's attorney notified the city
attorney that petitioner demanded notice and a hearing on
the tribe's water service application, on the ground that it
was a | and use application.

On May 9, 1995, the city delivered a water neter to the
casino site. The city attorney told the tribe that it could
proceed to install water and sewer hookups.

On May 11, 1995, t he city att or ney notified
petitioner's attorney by facsimle transm ssion that as of

May 9, 1995, processing of the tribe's water and sewer
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applications was conplete and billing of the tribe had
begun. The <city attorney also inforned petitioner's
attorney that "[s]ince the City does not issue a docunent to
applicants on conpletion of processing of water and sewer
service applications, the City has not issued any witten
document in this case." Record 11-12.

On May 19, 1995, petitioner filed a notice of appeal
with the city planning conmm ssion. On May 30, 1995, the
city attorney sent a letter to petitioner's attorney stating
that the city's authorization of water and sewer extensions
to the casino was a "non-discretionary, mnisterial" action
appeal able neither to the planning conm ssion nor the city
counci | . On June 2, 1995, petitioner filed a notice of
intent to appeal with this Board.

MOTI ON TO DI SM SS

The city noves to dism ss this appeal on the ground it
was not tinely filed.? Qur rules require that the notice of
intent to appeal be received by the Board "on or before the
21st day after the date the decision sought to be reviewed
becones final or within the tinme provided by ORS 197.830(3)
t hrough (5)."2 OAR 661-10-015(a). This requirenment 1is

1The city also contends that the challenged decision is not a |and use
deci si on, but does not nove to dismiss on that basis. The parties do not
fully address the nature of the decision in their nmenoranda. For the
purpose of deciding this nmotion only, we assune the chall enged decision is
a | and use deci sion.

20RS 197.830 states, in relevant part:
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2 The <city contends that, at the latest, the city's

(3) If a local governnent nmakes a | and use decision wthout
providing a hearing or the |ocal governnent nakes a | and
use decision which is different from the proposa
described in the notice to such a degree that the notice
of the proposed action did not reasonably describe the
|l ocal governnent's final actions, a person adversely
affected by the decision may appeal the decision to the
board under this section:

"(a) Wthin 21 days of actual notice where notice is
required; or

"(b) Wthin 21 days of the date a person knew or should
have known of the decision where no notice is
required.

"(4) If a local governnent makes a limted |and use decision
which is different from the proposal described in the
notice to such a degree that the notice of the proposed
action did not reasonably describe the |ocal governnent's
final actions, a person adversely affected by the
deci sion may appeal the decision to the board under this
section:

"(a) Wthin 21 days of actual notice where notice is
required; or

"(b) Wthin 21 days of the date a person knew or should
have known of the decision where no notice is
required.

"(5) (a) Except as provided in paragraph (b) of this
subsection, the appeal period described in
subsection (3) of this section shall not exceed
three years after the date of the decision.

"(b) If notice of a hearing or an adnmnistrative
deci sion made pursuant to ORS 197.763, 197.195,
215.416(11) or ORS 227.175(10) is required but has
not been provided, the provisions of paragraph (a)
of this subsection do not apply."
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deci sion becanme final and notice thereof was delivered to
petitioner on My 11, 1995. The city notes that June 2,
1995, when petitioner filed its notice of intent to appeal
to LUBA, is 22 days after May 11, 1995.

Petitioner has four responses: (1) the city's notion
to dismss is untinely, (2) there was no witten final
decision to appeal on My 11, 1995; (3) petitioner had to
exhaust | ocal appeals before appealing to LUBA; and (4) the
city failed to neet the notice requirements of ORS 197.615
and 197.763, as well as Lincoln City Zoning O di nance (LCZO
9.030(7) and 9.040(5).

A Ti mel i ness of Motion to Dism ss

Petitioner contends the city's notion to dismss is
untinely because it was not filed within 10 days of the date
the city received petitioner's notice of intent to appeal to
L UBA. Petitioner relies on our rule addressing notions,

whi ch states, in relevant part:

"Time of Filing: A party seeking to challenge the
failure of an opposing party to conply with any of
the requirenents of statutes or Board rul es shal
make the chall enge by notion filed with the Board
and served on the adverse party within 10 days
after the noving party obtains know edge of such
all eged failure. * * * " OAR 661-10-065(2).

A challenge to our jurisdiction nmay be brought at any
time and is not subject to the ten-day requirenent of

OAR 661-10-065(2). See Elliott v. Lane County, 18 O LUBA

871, 874 (1990).
B. Witten Final Decision
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The subject decision concerns the extension of water
and sewer services to the casino under the Lincoln City
Muni ci pal Code (LCWMP), which is distinct from the city's

zoni ng ordi nance. The LCMP st ates:

"A. Application for sewer and/or water connection
shall only be made either in conjunction wth
a building permt or for an existing
structure. Application shall be made to the
depart nent of public  works upon forns
approved by that departnent.

"B. Application approval shall be conditional
upon the availability of sewer and/or water
as determned by the departnment of public

wor ks, and upon the paynment in full of
systens devel opnent charges. * * *" LCVP
13.12. 090.

The LCMP contains no appeal provisions.

Petitioner contends that there was no witten final
decision to appeal on My 11, 1995. Petitioner relies on
OAR 661-10-010(3):

"Fi nal Decision": A deci sion becones final when
it has been reduced to witing and bears the
necessary signatures of the decision maker(s),
unless a local rule or ordinance specifies that
the decision becones final at a later tinme, in
which case the decision is considered final as
provided in the local rule or ordinance."”

Petitioner argues that because the city's decision does not
satisfy the definition of "final decision" in OAR 661-10-
010(3), the city attorney's facsinmle transm ssion did not
give notice of a final decision.

The city responds first, that the city's decision on

wat er and sewer service was as final as city decisions on
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wat er and sewer service ever are; and second, that if the
city's decision was not final by May 11, 1995, it still is
not final and cannot be appeal ed. We agree with the city
that the physical form of the decision is less inportant
than the finality accorded it by the city's codes and
procedures and by subsequent actions relying upon it. See

Komming v. Grant County, 20 Or LUBA 481, 486-87 (1990) (where

appeal not permtted by |ocal governnent, letter from county
counsel to petitioners constitutes a final decision for
pur poses of LUBA review). Mreover, we note the decision to
extend water and sewer service is reduced to witing and
signed by the city engi neer. Record 27-28. Since there is
no procedure available for the | ocal appeal of the
chal l enged decision, it is appealable to LUBA. See ORS
197.825(2)(a).

C. Exhaustion of Local Appeals

Petitioner contends it was required by LCZO 9.040 to
appeal the challenged decision to the planning comm ssion.

LCZO 9. 040 states, in relevant part:

"A decision of the Planning Departnent on the
i ssuance of an adm ni strative perm t or
di scretionary action concerning a |land use nmatter
may be appealed to the Planning Conm ssion by an
affected party by filing an appeal wth the
Pl anni ng and Community Devel opnent Director within
ten (10) days of the mamiling of the decision. * *

*x N

The challenged decision was mnmade not by the city

pl anni ng departnent, but by the city engineer. It was made
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under not the LCZO, but the LCMP. LCZO 9.040 therefore has
no application to the decision. The pursuit of a
nonexi stent local right of appeal does not suspend the date
a | and use decision becones final for purposes of appeal to

L UBA. Smth v. Douglas County, 98 Or App 379, 780 P2d 232

(1989); Forest Park Neigh. Assoc. v. City of Portland, 26 O

LUBA 636, 640 (1994).3

D. Noti ce Requirenents

Petitioner cont ends t he chal | enged deci sion
"necessarily amounts to |and use decisions, 'exceptions' to
land use goals and/or an anmendnent of the City's
conprehensive plan and the applicable PUD. " Answer to
Respondent's Motion to Dism ss 4. Petitioner maintains it
was entitled to notice under ORS 197.615 and 197.763, as
wel | as LCZO 9.030(7) and 9.040(5).

The record reflects that petitioner had individual
witten notice of the challenged decision no |ater than My
11, 1995. Neverthel ess, petitioner did not file a tinmely
appeal .

Thi s appeal is dism ssed.

3The city attorney notified petitioner on May 30, 1995 that the planning
commi ssion woul d not hear its appeal. Record 1. Petitioner contends that
May 30, 1995 is therefore the date of the city's final decision for
purposes of calculating the deadline for filing a notice of intent to
appeal to LUBA.

The May 30, 1995 letter is a notice to petitioner only of the city's
decision not to allow an appeal to the planning commission. |f petitioner
had chosen to appeal that decision, its appeal would have been timely. See
MIls v. City of Yachats, 29 O LUBA ___ (LUBA No. 94-161, March 1, 1995).
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