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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
MALCOLM B. HI G4 NS, )
)
Petitioner, )
)
VS. )
) LUBA No. 95-055
MARI ON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
M
)
)

VELDON NUSBAUM and BARBARA NUSBAU

| nt ervenor s- Respondent .

Appeal from Marion County.

Maureen B. Callahan, Salem filed the petition for
review and argued on behal f of petitioner.

No appearance by respondent.

Donald M Kelley, Silverton, filed the response brief
and argued on behalf of intervenors-respondent. Wth him on
the brief was Kelley and Kell ey.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

REVERSED 02/ 28/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a lot |ine
adjustnment and a farmrelated dwelling in the county's Farm
Ti mber zone.
MOTI ON TO | NTERVENE

Wel don and Barbara Nusbaum nove to intervene on the
side of respondent. There is no objection to the notion,
and it is allowed.
FACTS

I ntervenors own 96 acres of contiguous property in the
Farm Tinmber (FT) zone in Marion County. | ntervenors

characterize their 96 acres as being in two parcels, one of

82 acres and one of 14 acres. | ntervenors applied to the
county for approval of a lot |ine adjustnent to "adjust” the
lot lines of their two parcels to reconfigure the two
parcel s. The reconfigured parcels will still be 82 and 14

acres, respectively, but in entirely different |[|ocations
within the 96-acre property.
The county's findings address the factual background

precipitating intervenors' request:

"The subject properties have a history of previous
| and use deci sions. In 1984 the applicants
applied for a conditional use to place two
farnmtinmber-related dwellings on a 96 acre parcel
(the conbined subject properties). The primary
dwelling was to be occupied by the applicants
while a two bedroom apartnent over a shop would
house farm hel p. The Hearings Oficer approved
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the primary dwel ling, but denied the request for a
second dwelling. This decision was upheld by the
Board of Conm ssioners on October 24, 1984.

"In 1985, the applicants received a building
permt * * * to construct a single famly
residence (a two bedroom apartnment and shop) on
the 96 acre parcel. At that tinme, they were
advised by the Planning Division that t he
apartnment was approved as the primary dwelling on
the 96 acre parcel and that the apartnment could be
replaced in the future with a new residence.

"I'n June, 1989, the applicants obtained a building
permt to replace the primary dwelling on the 96
acre parcel. The permt was approved with the
condition that the existing residence (apartnent)
be deconmm ssioned or renoved from the property
prior to occupying the new dwelling. I n August,
1989, the applicants asked for a |[egal | ot
determ nation on the two tax lots conprising the
96 [acre] parcel. Marion County Legal Counsel
determned that the tax lots were not separate
parcels for |and use purposes.

"I'n 1992 the applicants applied for a conditiona

use/variance to use the apartnment as a tenporary
dwelling for nmedical hardship purposes. The
Hearings O ficer denied both the variance and the
condi tional use requests. The Mrion County Board
of Comm ssi oners upheld the denial of the variance
for use of the apartnment but approved a
condi tional use for a hardship nobile hone.

"In August, 1992, Marion County once again
reviewed the status of the two tax |ots conprising
the 96 acre parcel. Based on additional
information supplied by the applicants, the two
tax lots were accepted as separate parcels for
| and use purposes.

"In Novenber 1992, the applicants applied to

adjust the lot lines on the two existing tax lots
to include the apartnment dwelling on a smaller
par cel as a non-farmtinmber dwelling. The

application was deni ed.
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"In August 1993, the applicants applied for a
conditional use to place a second resource rel ated
dwelling on the current 82 acre parcel. That
application was al so deni ed.

"The applicants now purpose to adjust the |ot
lines on the 14 acre parcel and the 82 acre parcel
to create a new 82 acre parcel and a new 14 acre
parcel . Applicants also ask for a farm dwelling
for the new 14 acre parcel."” Record 5-6.
(Enphasi s added.)

Approval of the "proposed" farm dwelling for the new
14-acre parcel wll not allow creation of an additional
dwelling on that new parcel, but rather wll legalize the
apartnment dwelling, which is now |located within the existing
82-acre parcel. The existing primary dwelling will be

| ocated within the new 82-acre parcel.

The county hearings officer denied intervenors'
application. I ntervenors appealed to the county board of
comm ssi oners, whi ch reversed t he heari ngs of ficer

determ nati on and approved the requests.

Petitioner appeals that approval.
FOURTH ASSI GNVENT OF ERROR

Petitioner alleges the county erred in processing
intervenors' application as one for a lot |ine adjustnent
since there has never been a l|legal determ nation that the
96-acre property consists of nore than one parcel. As
petitioner contends, by definition a |ot Iine adjustnent
does not allow a change in the nunber of |ots.

I ntervenors respond that the "decision”" that the

96-acre property contains two lots was nmade in 1992, and
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that petitioner cannot <challenge that earlier decision

t hrough this proceeding. To quote intervenors,

"Throughout this decision, the County has treated
the two parcels as separate, consistent with their
decision in 1992. Petitioner, in repeated
reference to the two parcels as a single parcel
asks LUBA to ignore the legal reality that these
are two separate lots. * * * Petitioner failed to
file an intent to appeal regarding the initial
partition; therefore his right to appeal the
County's decision is waived." Response Brief 26-
7. (Enphasi s added.)

Had the county partitioned the property in 1992, as
intervenors now contend it did, petitioner's right to appeal
t hat decision would have been at the tine it was made. He
could not collaterally attack that decision through this

appeal . Sahagian v. Colunbia County, 27 O LUBA 341 (1994).

However, the problem with intervenors' argument is that no
partition occurred in 1992. In fact, an exam nation of the
record reveals that no determnation was made in 1992.
I nstead, it appears that the county planning office did
nothing nmre than acquiesce to intervenors' desired
characterization of the property as being tw separate
parcel s.

| nt ervenors cont end t he county's 1992 deci si on
acknow edging the property as two parcels consisted of the
foll ow ng statenent:

"The Pl anni ng Comm ssi on has deci ded to
acknowl edge [the 14-acre parcel], referred to
above, as a separate existing parcel for |and use
pur poses, as recommended by the Marion County
O fice of Legal Counsel."” Record 678.
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This statenent was an unsigned notation, dated only "1992,"
at the end of an August 25, 1992 county counsel nmenorandum
to a county planner. Nowhere in the record is there any
indication as to when or how the planning comm ssion may
have nmade such a "decision." Nor is there any indication
that the county has ever anended its official maps to
reflect the purported change.
Rather, it appears that this statenent was added to end of
t he counsel's nmenorandum w thout any decision ever being
made, to acknow edge the "advice" of the county counsel's
menor andum

To the extent the notation is explained at all, an
October 5, 1992 |letter to intervenors froma county planner

st at es:

"The Marion County Pl anning Division, under advice
from Marion County Legal [Counsel], has further
reviewed the status of the parcels of |and owned
by you at the above listed address. The creation
of tax lot 63626-000 as a separate parcel fromtax
| ot 63838-000 will be recognized by Marion County
for future land use reviews and actions. A copy
of this letter wll be added to your Ilegal |ot
determ nation file for future county reference. *
* *"  Record 697.

The "advice" from the county counsel's office appears
to be the menorandumto which the notation from the planning
comm ssion was added. That nmenorandum recognizes the
counsel's 1989 determ nation that the county's maps showed
the property as one |ot and acknow edges that no | egal

determnation to change the status of the lots has been
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| ots, even though "the record instruments do not clearly

1 rmade. Nonet hel ess, the county counsel concludes that |if
2 litigation was comenced to determ ne whether the parcel
3 should be considered two lots, intervenors would "likely"
4 prevail. On that basis, he recomended acknow edging two
5
6

support that determnation.” Record 678; 699.1

1The county counsel's menp, upon which the planning staff relied,
states, in part:

"One difficulty | had [in the 1989 determ nation] was that
apparently there was no private or public road serving this
property when it was <created as a remminder after the
partitioning of other land adjacent to it.

After long discussions with [intervenors' attorney] the only
known recorded instrunent which describes a private road is the
1971 land sale contract. There is no known survey which shows
a private or public roadway serving [the 14 acre parcel].

However, [intervenors' at t or ney] has assenbled a good
hi storical information denonstrating that a private roadway did
exist to serve [the 14 acre parcel]. Should this matter be
formally presented to a court by some action, such as a
declaratory judgnent, [intervenors] would probably prevail in
establishing the existence of this easenent for a tine period
at least prior to 1962, when the county adopted its first
subdi vi sion and partitioni ng ordinance.

Of course, no litigation has occurred. So, | cannot give the
Pl anning Division a legal direction that [the 14 acre parcel]
was served by a wvalid, existing easement, and nust be
recogni zed as a separate 'legal lot.' However, the historica

evi dence supports the conclusion that an easenent did in fact
exist and was in fact used. [It is] a policy judgnent whether
you acknow edge [the 14 acre parcel] as a separate existing
parcel for |and use purposes, created in conformance with the
county's subdivision and partitioning ordinance of the tine.

| understand the reluctance of the Planning Division to accept
parcels as |legal where the record instruments do not clearly
support that deternination. However, this determnination
affects only one parcel of land in the area. There seens
little purpose in conpelling [intervenors] to proceed with
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| ntervenors  appear now to recognize that sone
determ nation was necessary in 1992 to establish the
exi stence of two lots, and hence attenpt to characterize the
county's 1992 acqui escence as a "partition," whi ch
petitioner was required to, but did not tinmely challenge
However, the county's 1992 acquiescence to intervenors'
desired characterization of their property was not a
deci si on upon which petitioner could base an appeal.

We recognize that a |ocal governnent can mke a de
facto land use decision, wthout satisfying any of the
procedural or substantive requirenents for such a decision,
by entering into an agreenent regarding the application of

its local regulations. See e.g. Murphy Citizens Advisory

Comm v. Josephine County, 319 O 477 (1994); DLCD v. Benton

County, 27 O LUBA 49 (1994). However, the action in this
case did not rise to that |evel. Rat her, the county's
action was no nore than an acquiescence to intervenors'
desire to have the property recognized as two parcels. The
undat ed, unsigned notation at the end of the county
counsel's nmenorandum upon which intervenors now rely, was
not a land use decision to partition or otherw se establish

the existence of two separate parcels on intervenors'

litigation when the evidence indicates that [they are] likely
to prevail. | doubt very nuch that acknow edging [the 14 acre
parcel] as a separate parcel for land use purposes would have
much precedential val ue. Very few people would be able to
mar shal the kind of history that [intervenors have]. So, |
recommend acknow edgment of [the 14 acre parcel] as a separate
parcel for |and use purposes. Record 677-78; 698-99.
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property. In fact, no determ nation has ever been nade as
to the legal nature of the two lots. Thus, it appears that
intervenors' application and the county's approval of it
rest upon a presunption regarding the nature of the 96-acre
parcel, which is supported by neither the facts nor the
| aw. 2

Because the city never nmade a decision to partition the
property, revise its maps or otherwise establish the
exi stence of two lots, petitioner is not precluded in this
appeal from challenging the county's authority to approve a
|l ot |ine adjustnent.

Mor eover, petitioner is correct that since a lot line
adjustnent requires nore than one lot, and the county has
never partitioned or otherw se established that intervenors'
96-acre parcel is nore than one parcel, the county could not
process a lot line adjustnment for the property. Li kew se,
it had no authority to approve a second farmrelated
dwelling for a second parcel that has not been legally
est abl i shed.

The fourth assignnment of error is sustained.

REMAI NI NG ASSI GNVENTS OF ERROR
In the remining assignments of error, petitioner

chal l enges the nerits of the county's lot |ine adjustnent

2The record reveals that petitioner raised the legality of the lots and
the Iot line adjustnment process before the board of comm ssioners. See
Record 674. The decision does not respond to petitioner's allegations, or
in any way address the legality of the |ots.
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approval and farmrelated dwelling approval. Since we
determ ne that the county |acked authority to approve a | ot
l'ine adjustnment request for a single parcel, or to accept a
farmrelated dwelling application for a parcel that has not
been legally established, no purpose would be served by

addressing the nmerits of those approvals.

~N~ oo o~ WO N

The county's decision is reversed.
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