©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ART PI CULELL GROUP,

Petitioner,
LUBA No. 95-092
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Jeff H. Bachrach, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was O Donnell Ram s Crew Corrigan & Bachrach.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent .

GUSTAFSON, Ref er ee; LI VI NGSTON, Chi ef Ref er ee,
participated in the decision.

AFFI RVED 02/ 14/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner challenges the county's inposition of a
condition to a subdivision approval.
FACTS

Petitioner applied to the county for approval of a 19-
| ot subdivision bordering Summers Lane, a county maintained
road. Eighteen of the |lots are south of Sumrers Lane. Lot
19, at the west end of the proposed subdivision is north of
Sumers Lane. At that west end, Summers Lane traverses the
proposed subdivision for approximately 130 feet. East and
west of the proposed subdivision, Sumrers Lane is fully
devel oped, or has been approved for full devel opnent, as a
60-foot right-of-way, with a 36-foot pavenent wi dth. \Where
Sumrers Lane borders the proposed subdivision, it is
partially inproved, with a 40-foot right-of-way.

The proposed subdivision is not dependent exclusively

on Summers Lane for access. However, there is evidence that

81% of the traffic from the proposed subdivision will use
Sumers Lane. In addition, traffic from an adjoining
subdivision wll have access to Summers Lane through this

subdi vi si on devel opnent.

In approving the proposed subdivision, the county
hearings officer originally required, as a condition of
approval, full street inprovenent of Summers Lane (60-f oot

ri ght-of-way and 36-foot pavenent wi dth) along the entire
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|l ength of the subdivision, which would match the road's full
devel opnent at either end of the subdivision. Petitioner
appealed the inposition of that condition to LUBA. After
t he appeal was filed, the Suprenme Court issued its decision

in Dolan v. City of Tigard, us , 114 S C 2309, 129 L

Ed 2d 304 (1994). The county subsequently requested and was
granted a voluntary remand to reconsider the challenged
condi ti on.

After an additional hearing on remand, the hearings
officer reapproved the subdivision, and nodified the
challenged condition to require a 10-foot property
dedication and two-thirds street inprovenents along the
eastern four-fifths of the subdivision (that portion which
borders Sumers Lane only on the south) and full street
i nprovenents along the western 130 feet of the proposed
subdi vision (that portion which is traversed by Sumers
Lane).

Petitioner again appeals the inposition of that
condition.1
ASSI GNMVENT OF ERROR

Petitioner nmakes one assignnent of error: Condition 1A
constitutes an unconstitutional taking because the county

has not established the requisite "rough proportionality"

1The chal | enged decision al so includes conditions requiring inprovenments
to other adjoining roads, upon which the subdivision is dependent, or
partially dependent, for access. Petitioner does not challenge those other
condi tions.
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between the inpacts of the proposed devel opnent and the
burden i nposed on petitioner, as required by Dol an.?

The Dol an rough proportionality test places the burden
on the | ocal governnent to "nake sonme sort of individualized
determ nation that the required dedication is related both
in nature and extent to the inpact of the proposed
devel opnent” when it adopts <conditions requiring |and
dedi cations to discretionary |and use approvals. Dolan, 114
S. Ct at 2320.3 In explaining how the rough proportionality
test applied to the City of Tigard' s condition requiring a
pedestrian/bicycle path in Dolan, the U S. Supreme Court

st at ed:

"No precise mathematical calculation is required,
but the city nmust nake sone effort to quantify its
findings in support of the dedication for the
pedestri an/ bicycl e pathway beyond the conclusory
statement that it could offset sone of the traffic
demand generated."” |d. at 2322.

2The chal |l enged condition states:

"The devel oper shall dedicate 10 feet of additional right-of-
way to Sumrers Lane from the east boundary of the plat to the
west line of Tax Lot 905 * * * and shall construct a 2/3 street
i mprovenment, including 24 feet of pavement wth curb and
sidewal k along the property frontage to 118th Court. The
devel oper shall dedicate additional right-of-way as necessary
to create 60 feet of right-of-way from 118th Court to the
western boundary of the plat, and shall construct this section
of Sunmers Lane to collector road standards.” Record 2.

3The Suprene Court's opinion in Dolan was limited to conditions which
require dedications of real property. However, the Oregon Court of Appeals
has extended the Dolan rough proportionality test to apply as well to
conditions requiring inprovenents to public property. Clark v. City of
Al bany, 137 O App 293, 904 P2d 185 (1995); J.C. Reeves v. (ackamas
County, 131 Or App 615, 887 P2d 360 (1994).
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The Dolan rough proportionality test includes two
conponents: The | ocal governnment nust consider both the
nature of the exaction, i.e. whether there is an adequate
nexus between the legitimte state interest and the
exaction; and the extent of the inpact, i.e. whether there
is a close enough connection or fit between the exaction and
the anticipated inpact of the devel opnent. In this case
whet her the chall enged condition is related in nature to the
proposed devel opnent is not at I ssue. Petitioner
acknowl edges there is an adequate nexus between the county's
legitimate interest in providing a safe and efficient

roadway network and the condition inposed to facilitate that

net wor k. Rat her, the sole issue here is the extent of the
i mpact . Petitioner contends that there is not a close
enough connection between the i npact of petitioner's

subdivision on Summers Lane and the county's legitimte
interest in providing a safe and efficient roadway network.
Petitioner argues this situation is simlar to that

reviewed in Schultz v. City of Grants Pass, 131 O App 220

884 P2d 569 (1994) where the Oregon Court of Appeals
concl uded that the required degree of connection was absent.
We disagree with petitioner. The county's condition in
Schultz failed to establish the required connection because
it was based on the potential developnment of a proposed
partition rather than on the proposed devel opnent. The

court expl ai ned:
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"The proposed developnent in this case is the

partitioning of a single lot into tw |lots and

not hi ng nore. There is absolutely nothing in the

record to connect the dedication of a substantia

portion of petitioner's land for the purpose of

w dening city streets, with petitioner's |limted

application.” [1d. at 228.
The court concluded that an increase of eight cars per day,
whi ch the proposed devel opnent woul d create, did not justify
an exaction of 20,000 square feet of the petitioner's
property.

The court's analysis in Schultz is inapposite here.
The hearings officer's evaluation of the inpacts of
petitioner's proposed devel opnment are limted to the precise
manner in which petitioner desires to develop his property
and are not in any way reliant upon sonme future potential
devel opnent . Rat her, from a factual perspective, this case

is nmore anal ogous to J.C. Reeves, 131 Or App 615.

In J.C. Reeves, the Oregon Court of Appeals el aborated

on the rough proportionality test in rejecting the
petitioner's contention that road inprovenent conditions
shoul d be measured by a fornula which conpares the traffic
generated from the proposed subdivision with the volume of
traffic that travels on a larger segnent of the road.
There, the petitioner argued that since the projected
traffic from its proposed subdivision would increase the
traffic on the affected road by only 6.2% there was no
rough proportionality and, in fact, the devel oper should be

responsible for only 6.2% of the road inprovenents the
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county was denmandi ng. The court stated:

"We agree with the hearings officer that, instead
of the one petitioner proposes, the appropriate
conparison is between the traffic and other
effects of the subdivision and the subdivision
front age I mprovenments t hat t he county has
required.” J.C. Reeves, 131 Or App at 622.

Notwi t hstanding that explicit rejection, petitioner
here nmakes the same argunent: to satisfy the rough
proportionality test, the county nust establish that the
ext ent of t he i nprovenent s on Summrer s Lane are
mat hematically proportional to the inpact of traffic on
Sumrers Lane generated by the proposed devel opnent.
Petitioner argues that only 2.6% of +the total traffic
anticipated to use Summers Lane at full build-out will be
generated by the proposed devel opnent. On that basis, he
argues he should have to contribute only 2.6% of the cost of
t hose i nprovenents.

Petitioner also identifies other individual bases for
the hearings officer's conclusion, and argues each of these
bases either fails or 1is irrelevant to establish the
requi site rough proportionality. Petitioner concludes the
hearings officer's analysis and finding that the burden of
the condition on petitioner is mnimal is irrelevant. Also
irrel evant, according to petitioner, is the hearings
officer's analysis and findings regarding the Dbenefit
petitioner wll gain from the condition. Fi nal |y,

petitioner disagrees with the hearings officer's analysis
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and conclusion that the required inprovenents are necessary
to provide safe and convenient access to the devel opnment.
Af ter di scounti ng t he heari ngs officer's anal yses,

petitioner concl udes:

"The findings do not include any attenpt to

quantify the specific inpacts that wll result
from the proposed subdivision. They are further
flawed by the absence of any expl anation about why
the exaction is roughly proportional, both in
nature and extent, to the inpacts of petitioner's
devel opnent." Petition for Review 18.

The essence of petitioner's argunent is that the county has
not established rough proportionality because the hearings
officer did not rely on a mathemati cal quantification of the
i npacts in reaching his concl usion.

As expl ai ned in t he county's response bri ef,
petitioner's prem se ignhores a fundanmental basis from which

devel opnent inpacts are properly assessed:

"The percentage approach relied on by petitioner
was rejected by the Court of Appeals for good
reason. It is conceptually flawed, as can be
illustrated by a sinplified exanple. Assune an
area conposed of ten simlar ownerships zoned for
future subdivision devel opnment, which need a new
road for access. The owner of the first parcel to
be developed adopts petitioner's theory that
because his subdivision will only generate one-
tenth of the total traffic on the road, and [sic]
he should be required to pay for only one-tenth of
the road segnent bordering his property. Each of
t he other nine devel opers nmakes the sane argunent.
If this approach is accepted, the result is that

while the ten subdivisions will generate all the
traffic on the new road, they have only paid for
one-tenth of its cost. The obvious |ogica
al ternative IS t hat each devel opnment S

responsible for its own segnment of +the road,
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t hereby paying its fair share of the total road
cost." Response Brief 6.

W agree with the county's analysis. Rough
proportionality is more than a sinple mathemati cal equation
as to the nunmber of cars generated by devel opnent. Rather
as we understand the Court of Appeals' explanation of the

Dolan test as applied in J.C. Reeves, the "conparison

between the traffic and other effects of the subdivision and
the subdivision frontage inmprovenents that the county has
required" is a nmechanism to determ ne a developer's "fair
share of the total road cost.” The county is not required
to artificially isolate proposed devel opnment. Rather, rough
proportionality al | ows the county to consider t he
subdivision's real traffic inpacts to the adjoining road
generally in assessing the extent of frontage inprovenents
necessary to alleviate the inpact.

The traffic inpacts of this subdivision will not be
limted to that portion of Sumrers Lane wupon which the
subdi vision fronts. The developer is not required to
alleviate these inpacts beyond the boundaries of the
proposed devel opnent, but his "fair share" rightfully
includes traffic related inpacts by subdivision residents
beyond that portion  of Summrer s Lane fronting the
subdi vi si on. Consi deration of those inpacts requires nore
than a mathematical calculation of the nunmber of cars
driving on an isolated segnent of Sumrers Lane. Thus, we

reject petitioner's contention that we should limt our
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eval uation to the mathematical calculation that would limt
his obligations to a fraction of the actual inpacts of the
devel opnent on the surrounding road infrastructure.

W also reject petitioner's contention that the
hearings officer's exam nation of both the benefits and the
burdens of the exaction are irrelevant to the evaluation of
rough proportionality. Both are relevant and appropriate
considerations in articulating whether there is a sufficient
connecti on between the proposed devel opnent and the required
i nprovenents to justify the exaction. |In fact, the doctrine
of unconstitutional conditions speaks in those terns. As

the Court stated in Dol an,

"Under t he wel | -settl ed doctri ne of
"unconstitutional conditions,' the governnent may
not require a person to give up a constitutional
right - - here the right to receive just
conpensation when property is taken for a public
use -- in exchange for a discretionary benefit
conferred by the governnent where the property
sought has little or no relationship to the
benefit." Dolan, 114 S C at 2316.

Thus, the relationship between the benefit the devel oper
receives and the property that is exacted in exchange for
the benefit is an appropriate part of the hearings officer's
eval uati on.

So too is the extent of the burden the condition
i nposes on the devel oper. The evaluation requires
considering the connection between what is being asked of
the devel oper and the inpacts his devel opment will create.

The question of what is being asked of the devel oper can
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equally be phrased as what burden is being placed on the
devel oper. The hearings officer's evaluation of the burdens
is, therefore, also relevant and supports his determ nation
that the challenged condition is not an unconstitutional
t aki ng.

In J.C. Reeves, the court recognized that findings

required to satisfy the Dol an rough proportionality test are
not functionally different than the findings already
required to justify |ocal governnment decisions. Rat her,
"the requirenents for findings under Oregon's |and use
deci si onal scheme nmy often ampunt to the practical
equi val ent of a burden of articulation on |ocal bodies that
does not differ materially from what Dolan requires.” |Id.
at 620. Thus, the inquiry remai ns whether the findings are
adequate to support the concl usion.

We need not determ ne whether each one of the county's
findings i ndependent |y could satisfy t he rough
proportionality test. Rat her, we nust determ ne whether
cunul atively, the county's findings establish that there is
a sufficient connection between the inpacts of t he
devel opnent petitioner proposes and the dedication and
frontage road i nprovenents the county is requiring.

The heari ngs officer's findings justifying t he
imposition of Condition 1A conclude there is a rough
proportionality between the inpacts of the proposed

devel opnent and the challenged condition. The hearings
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officer found that the exaction at issue, requiring a
dedi cation of 10 feet of property along the north edge of
the property to allow inmprovenents to Summer Lane, will not
reduce the nunber of |ots all owed. He al so determ ned t hat
t he required I nprovenents wi || cost t he devel oper
approxi mately $50, 000. Those inprovenents wll offset the
direct inpact of the developnent on Sumers Lane, and
directly benefit 81% of the residents of the proposed
devel opnent. The hearings officer articulated why the
exaction was both necessary and proportionate to the inpacts
of the developnent on Summers Lane by examning the
connecti on between what was being required of the devel oper
and the inpact of his proposed devel opnent. The hearings
officer did the analysis and eval uati on Dol an requires.

We conclude that the county's findings are adequate to
establish that the required dedication and inprovenents are
sufficiently related, in extent as well as in nature, to the
pr oposed devel opnent to satisfy t he Dol an rough
proportionality test.

The assignnent of error is denied.

The county's decision is affirmed.
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