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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CAROL W NNER,

Petitioner, LUBA No. 95-257

)
)
)
)
VS. ) FI NAL OPI NI ON
) AND ORDER
MULTNOMAH COUNTY, )
)
Respondent , )
)
and )
)
JOHN BURGER and RACHEL BURGER, )
)
| nt ervenor s- Respondent . )

Appeal from Miul t nomah County.
Carol Wnner, Portland, represented herself.

Sandra Duffy, Chief Assistant County Counsel, Portl and,
represented respondent.

Kennet h Hel m Port | and, represented i nt ervenor -
respondent.

GQUSTAFSON, Referee; LIVINGSTON, Chief Referee; HANNA,
Referee, participated in the decision.

Dl SM SSED 02/ 21/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a single
famly residence in the county's commercial forestry (CFU)
zone.
MOTI ON TO | NTERVENE

John and Rachel Bur ger, the applicants bel ow,
(intervenors) nove to intervene on the side of respondent.
The motion is all owed.
MOTI ON TO DI SM SS

The county approved intervenors' application for
approval of a single famly residence in the county's CFU
zone on Decenber 1, 1995. On Decenber 22, 1995 petitioner

filed a docunent with LUBA, which she referred to as:

"Notice of Intent to Appeal the Biased Opinions of
the Ml tnomah County Comm ssioners Allowing the
Burgers to Build on a Substandard Lot, otherw se
known as:

CU 5-95, HV-95."

The docunent does not purport to follow LUBA' s rules
for filing appeals of |ocal decisions, as set forth in OAR
660- 10- 015. Petitioner acknow edges in the docunent that
she had the rules in her possession, but had not read them

prior to preparing her appeal.?! I nstead, the docunent

lpetitioner's December 22, 1995 document states, in relevant part:

“I'n the hopes that LUBA will be interested in nmaintaining the
appearance of fairness, | wsh to explain why | am not
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explains weather related hardships petitioner suffered in
the weeks prior to the appeal deadline, recites several
objections petitioner has to the county's approval of
intervenors' application, and poses several questions she
would |ike answered by intervenors or the county. The
docunment does not include a certificate of service and in
fact was served only on LUBA.

On or after January 1, 1996, w thout any notice that
the county's decision had been appealed, I ntervenors
commenced construction plans for their residence, including
hiri ng and scheduling contractors.

On January 16, 1996 LUBA received an "Amended Notice of
I ntent to Appeal." That "Anmended Notice" included several
addi ti onal objections and questions regarding the county's
approval, but also included, In substantial form and

content, the requirenments of OAR 660-10-015 for the filing

following the 19-page guidelines. I have not read the 19
pages.

* x K* *x %

"It is now7 a.m and | have been up all night trying to get ny
mat erials together for the appeal. In 10 hours | nust have
submitted my Notice of Appeal to all parties. As | see it, |
have two choices: read the 19 pages and have no tine to submt
any material, or state nmy case and ny displeasure with the
unl evel playing field of the County Commissioners' appea
process." (Enphasis added.)

The "19-page guidelines" to which petitioner refers is LUBA s appea
packet, which includes OAR 660-10-000 et. seq. (LUBA' s rules of procedures
for appeals), answers to commonly asked questions regarding appeals and
sanple forms. The requirenents for a Notice of Intent to Appeal are on the
second page of the rules, and one of the sanple forns is a Notice of Intent
to Appeal
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of a Notice of Intent to Appeal. That docunent was served,
along with the original docunent, on the county and
intervenors on January 16, 1996.

| nt ervenors nove to di sm ss this appeal for
petitioner's failure to tinmely file an adequate notice of
intent to appeal and failure to provide adequate service to
t he county and i ntervenors.

OAR 661-10-015(1) requires that a notice of intent to
appeal be filed within 21 days of the date the |1ocal
governnment makes a final |and use decision.? OAR 661-10-
015(2) requires that the Notice of Intent to Appeal be
served on specified parties on or before the filing

deadl i ne. 3 OCAR 661-10-015(3) specifies the required

20AR 661-10-015(1) requires:

(a) The Notice, together with two copies and the filing fee
and deposit for costs * * * shall be filed with the Board
on or before the 21st day after the date the decision
sought to be reviewed becones final * * *. A Notice
filed thereafter shall not be deenmed tinely filed, and
t he appeal shall be dism ssed.

(b) Filing of a notice of intent to appeal with the Board
shall be acconplished when the Notice, acconpanied by
payment of the filing fee and deposit * * * is delivered
to or received by the Board on or before the date due.

*_ % %"

30AR 661-10-015(2) requires:

"Service of Notice: The Notice shall be served on the
governing body, the governing body's |egal counsel, and all
persons identified in the Notice * * * on or before the date
the notice of intent to appeal is required to be filed."

(emphasi s added.)
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contents of the Notice of Intent to Appeal .4

The timely filing of a notice of intent to appeal a
| ocal decision to LUBA is jurisdictional. Hence, failure to
file a tinely appeal mandates di sm ssal of the appeal. See

e.g., Pilling v. Crook County, 23 Or LUBA 51 (1992); Crew V.

Deschutes County, 23 Or LUBA 148 (1992) (Appeal filed wth

LUBA nore than 21 days after the date the challenged
deci si on becane final nust be dism ssed.)

However, while tinmely filing of a notice of intent to
appeal is jurisdictional, conformance wth all of the

substantive requirenments for the content and service of the

40AR 661-10-015(3) requires:

"Contents of Notice: The Notice shall be substantially in the
formset forth in Exhibit 1 and shall contain:

"(a) A caption which sets forth the nane(s) of the person(s)
filing the Notice; identifying the person(s) as
petitioner(s), and the nane of the governing body,
i dentifying the governing body as respondent;

"(b) Below the caption the heading 'Notice of Intent to
Appeal ' ;

"(c) The full title of the decision to be reviewed as it
appears on the final decision;

"(d) The date the decision to be reviewed becane final
"(e) A concise description the decision to be revi ewed,

"(f) The name, address and telephone nunber of each of the
fol |l owi ng

"x % % * %

"[including petitioner, governing body, applicant, and
ot her persons to whom witten notice of the decision had
been provided.]"
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notice of intent to appeal is not. Rat her, LUBA has held
that "technical" violations of its rules do not justify
di sm ssal of an appeal unless another party establishes it

has been prejudiced by the violations. Davenport v. City of

Tigard, 23 O LUBA 679 (1992). See also, Testa v. Cl ackanms

County, 29 Or LUBA 577 (1995); Fraser v. City of Joseph, 27

Or LUBA 695 (1994).

Petitioner submtted a docunment, which she identified
as a notice of intent to appeal, within 21 days of the date
t he county made a final deci si on on i ntervenors'
application. Thus, if the docunent constituted a notice of
intent to appeal, she would have satisfied OAR 661-10-
015(1). However, the document did not purport to and, in
fact, did not conform to the any of the requirenents for
content or service of a notice of intent to appeal. The
question then is whether the docunent petitioner filed
constituted a "notice of intent to appeal” as that termis
applied in the jurisdictional requirenment of OAR 661-10-
015(1).

Petitioner's Decenmber 22, 1995 docunent wholly failed
to satisfy the requirenents a notice of intent to appeal, as
set forth in OAR 661-10-015(3), to the point where this
Board coul d not process the appeal, and no other party could
effectively participate. For exanple, wthout petitioner's
address, and the nanmes and addresses of the county counsel

and applicant, LUBA could not properly inform essential
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parties that an appeal had been filed. Because the docunent
petitioner filed did not evidence even an attenpt to satisfy
any of the substantive requirenents for a notice of intent
to appeal and did not include sufficient information to
enable this Board to process the appeal, the docunent
submtted by petitioner on Decenber 22, 1995 does not
constitute a notice of intent to appeal. Petitioner's
failure to file a notice of intent to appeal as that termis
used in OAR 661-10-015(1) mandates dism ssal of the appeal

Mor eover, even if the docunent could be construed to be
a notice of intent to appeal, the violations of OAR 661-10-
015(3) are so egregious as to warrant dism ssal of the
appeal . Petitioner's failure to conmply wth the
requirenents for the content of the notice of intent to
appeal to such an extent that others are precluded from
effectively participating in the appeal, per se prejudices
all other parties.

Finally, petitioner's failure to tinmly serve other
interested and essential parties further warrants dism ssal
of the appeal. Again, LUBA has excused m nor delays in the
service of a notice of intent to appeal, absent a show ng of

prej udi ce. See e.g., Wlliams v. City of Philomath, 29 O

LUBA 563 (1995). (A two day delay in serving notice of
intent to appeal on respondent does not establish prejudice,
and can be excused.) However, in this case, the service was

not provided until 22 days after the deadline as required by
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OAR 661-10-015(2). During the interim intervenors had
proceeded with construction plans in reliance on a | ocal
gover nnent approval which, to their know edge, had not been
appeal ed. Petitioner's substanti al delay in serving
intervenors and the <county prejudiced intervenors, and
cannot be excused.

Petitioner's "amended notice of intent to appeal”,
filed January 16, 1996, substantially confornmed to the
substantive requirenments of OAR 661-10-015(2) and (3) for a
notice of intent to appeal. However, that notice was filed
43 days after the |ocal decision and, therefore, did not
satisfy the filing deadline nmandated by OAR 661-10-015(1).

The appeal is dism ssed.
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