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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PETER GUTOSKI and JUDY GUTOSKI, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-192
LANE COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
VERNON L. EGGE, )
)
| nt ervenor - Respondent . )
Appeal from Lane County.
Bill Kloos, Eugene, filed the petition for review and

argued on behalf of petitioners. Wth himon the brief was
Johnson, Kloos & Sherton.

No appearance by respondent.

Laurence E. Thorp, Springfield, filed the response
brief and argued on behalf of intervenor-respondent. Wth
him on the brief was Thorp, Purdy, Jewett, Erness &
W | ki nson.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

AFFI RMED 03/ 14/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a zone
change fromRR-5 to RR-2.
MOTI ON TO | NTERVENE

Vernon L. Egge, the applicant below, (intervenor) noves
to intervene on the side of respondent. There is no
objection to the nmotion, and it is allowed.
FACTS

| ntervenor applied for and was granted approval of a
zone change from RR-5 (Rural Residential 5-acre mninum to
RR-2 (Rural Residential 2-acre mninmum for his four-acre
parcel, on which there is presently one residence. The

requested zone change would facilitate the addition of one

resi dence on the parcel. The parcel, along with at | east
el even smaller, surroundi ng parcels, was historically
designated for agricultural purposes. Li ke these other

parcels, the subject parcel was previously granted a
conmmtted exception to Statew de Planning Goal 3 when it was
re-desi gnated and zoned RR-5.

Petitioners own a 125-acre parcel adjacent to the
subj ect property, on which they operate a hazel nut orchard.
Petitioners' property is designated and zoned agricultural.
The portion of petitioners' property immediately adjacent to
intervenor's was proposed for inclusion in the area of the

Goal 3 exception, but petitioners succeeded in renoving
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their property from the proposed exception area. Al |
parties recognize inherent conflicts between petitioners'
resource uses and adjoi ning residential uses.

The county hearings official approved the requested
zone change. Petitioners appealed the approval to the
county board of conmm ssioners, which declined to hear the
appeal . Petitioners appeal the hearings official's
deci si on.

ASSI GNMENTS OF ERROR

Petitioners contend first that the hearings official
erroneously interpreted Goal 3, Policy 8 of the county's
conpr ehensi ve plan. Goal 3 is the county's agricultural
goal; Policy 8 requires maxi mum protection of agricultura
activities from conflicting uses. The hearings official
determ ned that Goal 3, Policy 8 had been previously applied
when the property was granted a conmtted exception to Goa
3, and was not applicable to the request to rezone the
al ready residentially-zoned property.

Petitioners also <contend the hearings official's
findings are inadequate for failure to address an issue
raised below regarding dust from petitioners' farm
conflicting with the additional residence facilitated by the
zone change. According to petitioners, the conflict from
dust precludes conpliance both with county Goal 3, Policy 8,
and with county Goal 2, Policy 11, which requires the county

to evaluate the "effect on resource |and" when considering
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rural residential zone density changes.

We find that the hearings official's interpretation of
Goal 3, Policy 8 of the county's conprehensive plan is
reasonabl e and correct, and provides no basis for remand of
t he deci sion. Accordingly, the hearings official was not
required to address dust conflicts in relation to Goal 3,
Policy 8. To the extent the issue of dust conflicts applies
to the required Goal 2, Policy 11 evaluation of the effect
of the zone change on resource l|land, we find that the
findings and conditions of approval, which require a farm
managenent easenent, a solid netal fence along adjacent
property i nes, and signi ficant dwel I'i ng set backs,
adequately address the dust conflicts raised by petitioners.

Petitioner has not established any basis for remand or
reversal of the county's decision. Pursuant to ORS

197.835(14), the county's decision is affirned.
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