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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT LEATHERS and JENNI FER )
LEATHERS and FRI ENDS OF LEAHY )
TERRACE, )

) LUBA No. 95-194
Petitioners, )

) FI NAL OPI NI ON

VS. ) AND ORDER

)
WASHI NGTON COUNTY, )
)
Respondent . )

Appeal from Washi ngton County.

John A. Rankin, Tualatin, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Marianne E. Brans.

Dan R. d sen, Chi ef Assi st ant County  Counsel,
Hi |l sboro, filed the response brief and argued on behal f of
respondent.

GUSTAFSON, Ref er ee; LI VI NGSTQON, Chi ef Ref er ee
participated in the decision.

Dl SM SSED 03/ 20/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal county determnations to permt
renoval of gates crossing a public road, and paving of a
portion of the right of way with an asphalt overl ay.
FACTS

This is the second appeal of the county's decisions to
renove gates and pave a portion of a county road. I n

Leathers v. Washington County, 29 O LUBA 343 (1995)

(Leathers 1), we described the challenged decisions as

foll ows:

"Petitioners challenge an adm nistrative decision
by the Washington County Board of Conm ssioners
(Board of Conmmi ssi oner s) aut hori zi ng t he
Washi ngt on County Transportation Depar t ment
(transportation departnent) to renpve two gates
which restrict access to a 130-yard uninproved
section of NW Leahy Terrace, and to inprove that
street with a 22-foot 'asphalt overlay,' and a
four-foot paved shoulder for pedestrians and
bicyclists. 1d. at 344.1

In Leathers |, petitioners argued, essentially, that in

rendering the challenged decisions the county made a | and
use deci sion without providing themnotice and a right to be
heard. We could not determ ne whether one or both of the
county's decisions was a statutory |and use deci sion. We

did, however, determne that, together, they would have a

lin Leathers I, we incorrectly characterized the two county decisions as
a single decision. That characterization did not inpact our eval uation.
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significant inpact on |and use, and thus remanded the case
to the county for "conpliance wth the procedural and
substantive requirenents applicable to the evaluation of
this land use decision." [|d. at 350.

On remand, the county interpreted its conprehensive
pl an and community devel opnent code (CDC), and nmade detail ed
findings to support its conclusion that both of the
chal l enged decisions are exenpt from the county's review
procedures and standards.

Petitioners again appeal, contending the county has
still not identified and conplied with applicable procedural
and substantive criteria, which would afford petitioners the
opportunity to participate in the decisions regarding the
gate renoval and asphalt overlay of what petitioners
consider a "de facto nei ghborhood park.™
MOTI ON TO DI SM SS

The county noves to dismss this case for |ack of
jurisdiction. The county contends the decisions do not
concern the application of land use regulations, and thus
are not | and use deci si ons as defi ned in ORS

197.015(10)(a)(A).2 Even if they could be construed to be

20RS 197.015(10)(a)(A) states that a "land use decision" includes:
"A final decision or determ nation nade by a |ocal governnent
or special district that concerns the adoption, anendnent or
application of:

"(i) The goals:
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| and use decisions under ORS 197.015(10)(a)(A), the county
further contends the decisions fall wthin the statutory
exenption for decisions determ ning design, construction,
operation, maintenance and repair of roads under ORS
197.015(10) (b)(D).3

Petitioners disagree with the county's interpretation
of its conprehensive plan and CDC. Petitioners further
argue that, notw thstanding any county interpretation that
the decisions are not statutory |and use decisions, the
decisions are nonetheless significant inpact |and use
deci si ons. Accordingly, petitioners argue the county nust
provide sonme sort of process by which petitioners can be
involved in the decisions made regarding the gate renoval
and right of way paving.

We nust defer to the county's own interpretation of its
regul ations wunless that interpretation is clearly wong.

Zi ppel v. Josephine County, 128 Or App 458, 461, 876 P2d 854

(1994); see ORS 197.829. In this case, the county has made

"(ii) A conprehensive plan provision;
"(iii)A land use regulation; or

"(iv) A new land use regulation[.]"

30ORS 197.015(10)(b)(D) states that a |land use decision does not include
a local |and use decision:

"Which determines final engineering design, construction,

operation, mai nt enance, repair or preservation of a
transportation facility which is otherw se authorized by and
consi stent with the conprehensive plan and land use

regul ations[.]"
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detailed findings explaining why the challenged decisions
are not |and use decisions under its |ocal regulations or,

alternatively, why they are exempt from review under those

regul ati ons. The county's interpretation is not clearly
wrong, and we defer to it. Because the challenged deci sions
do not involve the application of county land use

regul ati ons, under ORS 197.015(10)(a)(A) they are not |and
use deci si ons. Moreover, even if they could otherw se be
construed to be statutory |land use decisions, they fall
within the statutory exenption for decisions determ ning
design, construction, operation, mintenance and repair of
roads under ORS 197.015(10)(b) (D).

The fact that we previously determ ned these decisions
to be significant inpact |and use decisions does not nandate
sone additional |ocal process that would not otherw se be

required. As the Court of Appeals explained in O egoni ans

in Action v. LCDC, 103 Or App 35, 795 P2d 1098 (1993),

The 'significant inpact test' was devised to
suppl ement the |egislative grant of jurisdiction
to LUBA, by mking some land use actions
revi ewabl e that do not nmeet the statutory
definition of a 'land use decision.' See \Wagner
v. Mrion County, 79 O App 233, 719 P2d 31
(1987). However, the judicial test does not

supersede the express |legislative exclusion of
jurisdiction over decisions of the kind that
petitioner seeks to challenge here. Id. at 38.
(Enmphasis in Oiginal.)

I n this case, t he chal | enged deci si ons are
| egislatively exenpt from our revi ew under ORS
197.015(10) (b) (D). That the decisions may significantly
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1 inpact |and wuses does not nmake them subject to any
2 additional county process or to our review.

3 Thi s appeal is dism ssed.
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