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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
J. C. REEVES CORPORATI ON,
Petitioner,
VS.
LUBA No. 95-043

WASHI NGTON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
TUALATI N VALLEY SPORTSMEN' S CLUB, )
Intervenor-Respondent.) )

Appeal from Washi ngton County.

WIlliam C. Cox, Portland, filed the petition for review
and argued on behalf of petitioner.

David C. Noren, Assistant County Counsel, Hillsboro,
filed a response brief and argued on behalf of respondent.

Clark 1. Balfour, Portland, filed a response brief and
argued on behalf of intervenor-respondent.

LI VI NGSTON, Chief Referee; HANNA, Referee, participated
in the deci sion.

REMANDED 04/ 25/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county board of
comm ssioners granting the Tualatin Valley Sportsnmen's Club
(TVSC) special use approval as a firearnms training facility
in the Exclusive Forest and Conservation (EFC) zone.
MOTI ON TO | NTERVENE

TVSC noves to intervene on the side of the respondent.
There is no objection to the nmotion, and it is allowed.
FACTS

TVSC owns and operates a private gun club on

approxi mately 220 acres located in a rural area just beyond

the Portland Metropolitan Area UGB. The gun club was
established in 1944, well before the property was first
subject to restrictive land wuse regulations. TVSC s

facility becane a nonconform ng use in 1984, when the AF-20
desi gnation previously applied to the property was anended
to qualify as an exclusive farm use zone. The AF-20 zone
does not presently allow gun club facilities as a permtted
use.

Beginning in 1962, TVSC was granted a series of
condi ti onal use permts for its facility. TVSC s
nonconform ng facility remains subject to conditions inposed
by these prior conditional use permts, and the facility's
conpliance with those conditions is subject to review every

five years wunder the county's Type I|Ill procedures, which
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require a public hearing.

Because of |limtations on expansion resulting fromits
nonconform ng use status, TVSC has pursued a strategy over
several years ained at becom ng a conform ng use again. I n
1992, TVSC initiated and was granted a conprehensive plan
amendnent from AF-20 to EFC. Petitioner in this proceeding

appealed to LUBA in that proceeding as well. See Reeves V.

Washi ngton County, 24 Or LUBA 483 (1993) ("Reeves 1"). The

county's decision was affirned.

In June 1993, TVSC applied for special use approval as
a firearnms facility, which, if granted, would allow it to
achieve its goal of becomng a conform ng use. The county
treated the application as one both for special use approval
and for the required five-year review of conditions.1

In June 1994, the county hearings officer denied the
special use approval and inposed certain conditions on
continuation of the nonconform ng use. Both TVSC and
opponents appealed the hearings officer's decision to the
county board of comm ssioners, which heard the appeals on

t he record.

1As expl ained by a county planner:

"[E]ven though [TVSC is] seeking approval as a conform ng use,
it is nevertheless necessary for the review of conditions
information to be submtted. In the event that the gun club is
not approved as a firearns training facility in whole or in
part, the club's conditional use approval would continue to be

valid as a nonconfornming use. Additionally, unless the
previ ous conditions are renoved by the Hearings Oficer, the
review continues to be required." Record 759.

Page 3



© 00 ~N oo o A~ w N

N I S N N e e
~ o O A W N B O

WWNDNDNNDNNNNNDNPRP PP
RPOOWOO~NOUITAWNEOOO®

w
N

On Decenber 27, 1994, +the board of conm ssioners
granted the special wuse approval, thereby reversing the
hearings officer wth respect to that aspect of the
application, and upheld the hearings officer as to the
nonconform ng use, wth <certain nodifications to the
condi tions inposed.

Petitioner appeals only the granting of the special use
approval .

FI RST ASSI GNMENT OF ERROR

Petitioner contends the county inproperly failed to
review under the Statewide Planning Goals (goals) its
determ nation that TVSC is a firearns training facility.

Petitioner relies on a statenent in 1000 Friends v. Jackson

County, 79 Or App 93, 98, 718 P2d 753, rev _den 301 O 445
(1986) that when a conprehensive plan map is anended, the
amendnent may create secondary effects that are inconsistent
with the goals. Petitioner argues:

"Since the County argued and [LUBA], in [Reeves
I], agreed that no application for a Firearns
Training Facility was before the County at the
time of the conprehensive plan change to EFC, the
only opportunity to determ ne whether the Firearns
Training Facility designation is: (a) conpatible
wi th Washington County's own conprehensive plan;
(b) conpatible wth surrounding jurisdiction's
[sic] conprehensive plans; (c) allows an urban use
in a rural area; or (d) otherwise in conpliance
with conmprehensive planning rules, should have
been during the subject request for [firearns

training facility] status.” Petition for
Revi ew 10.
Conprehensive plan anmendnents, including plan map
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anmendnent s, are reviewable for goal conpl i ance under

ORS 197.835. 1000 Friends v. Jackson County, supra; Ludw ck

v. Yamhill County, 72 Or App 224, 696 P2d 536, rev den 299

O 443 (1995). However, the challenged decision does not
approve a plan map anendnent. The property was zoned EFC at
the time of application. Under the Washington County
Community Devel opnent Code (CDC) 342-3.1(F), a firearns
training facility is a use permtted through a Type 11
procedure in the EFC zone.

If petitioner had wanted to challenge, on the basis of
secondary effects, the plan anmendnment rezoning the subject
property to EFC, it should have nmade the necessary show ng

prior to Reeves I. It did not. As we said in Reeves |:

"Petitioner offers no explanation for why the
chal | enged conprehensive plan anmendnent [to EF(C]
has secondary effects on the plan's continued
compliance with Goal 14. Petitioner's entire
argunment concerning Goal 14 under this assignment
of error is based on his erroneous assunption that
the challenged decision in sone way approves the
existing gun club facility use of the property.
To the extent petitioner argues the challenged
deci sion violates Goal 14 because the EFC District
potentially allows 'urban’ firearms training
facilities, we reject the argunent. Even if the
acknowl edged EFC District would allow approval of
an urban fire arns training facility, a question
we need not decide here, that issue was present
when the EFC District provisions were acknow edged
pursuant to ORS 197.251 or 197.625 and may not be
revisited in this appeal."” 1d. at 487. (Enphasis
added; citation and footnote omtted.)

Having failed prior to Reeves | to nmke the necessary

expl anati on concerning secondary effects as they relate to
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Goal 14 or any other goal, petitioner cannot attack the plan
amendnment now.

The first assignnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner contends the county violated Goal 2 in
granting the requested special use approval wi t hout
coordinating with other affected jurisdictions and Metro.
However, as discussed under the first assignnent of error,
the goals, including the Goal 2 coordination requirenent, do
not apply directly to the chall enged approval.

The third assignment of error is denied.
SI XTH ASSI GNVENT OF ERROR

Petitioner contends that the definition of "firearns
training facility"” adopted by the county board of
conm ssioners in connection with the requested special use
approval shoul d not have been applied prior to
acknowl edgnment by the Land Conservation and Devel opnment
Conmmi ssi on (LCDC).

"Firearms training facility”" is one of the uses listed
in OAR 660-06-025(4)(m that may be all owed on forest |ands,
subject to the review standards in OAR 660-06-025(5).2 As

20AR 660- 06- 025(5) provides, in relevant part:

"A use authorized by section (4) of this rule may be allowed
provided the following requirenents or their equivalent are
nmet . These requirements are designed to nmke the use
conpatible with forest operations and agriculture and to
conserve val ues found on forest |ands:
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not ed above, the county permts firearns training facilities

in the EFC zone. The termis undefined in both OAR Chapter

1
2
3 660 and the CDC. 3
4 The chal |l enged deci sion states:
5

"The Board recognizes that neither the state

"(a) The proposed use will not force a significant change in,
or significantly increase the cost of, accepted farmng
or forest practices on agriculture or forest |ands;

"(b) The proposed use will not significantly increase fire
hazard or significantly increase fire suppression costs
or significantly increase risks to fire suppression
per sonnel ; and

Tx % % % %"

3The 1995 legislature adopted the following definition of "firearns
training facility" in ORS 197.770, which states:

"(1) Any firearms training facility in existence on Septenber
9, 1995, shall be allowed to continue operating until
such tine as the facility is no | onger used as a firearns
training facility.

"(2) For purposes of this section, a 'firearns training
facility' is an indoor or outdoor facility that provides
trai ning courses and issues certifications required:

"(a) For |aw enforcenment personnel
"(b) By the State Departnment of Fish and Wlidlife; or

"(c) By nationally recognized prograns that pronote
shooting mat ches, target shooting and safety."

OAR 660-06-025(4) (m and CDC 342-3.1(F) were adopted, and the chall enged
deci sion was nmde, before ORS 197.770 becane |aw. The parties did not
address ORS 197.770 in their briefs, which were filed in | ate Septenber and
early October 1995, or at oral argunent in January 1996. ORS 197.770(1)
limts the application of the definition in ORS 197.770(2), and it is

unclear that even if its application were not specifically limted, the
definition would apply to TVSC s request for classification as a specia
use firearns training facility. See ORS 215.428(3); East Lancaster
Nei ghbor hood Assoc. v. City of Salem 139 O App 333, 337-39, __ P2d __
(1996).
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1 adm nistrative rule nor CDC Section 342 defines
2 "firearns training facility,' al t hough
3 correspondence from [ Depart ment of Land
4 Conservation and Devel opnent ] staff states that
5 "firearnms training' would need to be an activity
6 that 'is nore than incidental to other club
7 functions.' VWile the Board concurs in this
8 analysis, it believes a nore detailed definition
9 of 'firearms training facility' wll assure that
10 the subject use and any other applications for
11 approval of firearns training facilities neet the
12 intent both of the state adm nistrative rule and
13 CDC Section 342." Record 12.
14 The definition of "firearns training facility" stated
15 in the challenged decision is:
16 "A firearms training facility is a use of I|and
17 and/or structures where a significant anount of
18 activity is in providing a wide variety of ranges
19 for firearns education, safety, and marknmanship
20 proficiency and operated according to a code of
21 safety rul es. Educati on and mar ksmanshi p
22 proficiency is nmet by regularly conducting
23 hunter's safety or training courses, including
24 t hose sponsored by governnment agencies such as the
25 Oregon Departnment of Fish & WIldlife; clinics or
26 courses for firearms safety and honme safety;
27 National Rifle Association or other certification
28 cl asses; activities for |law enforcenment training
29 or licensing requirenents for enploynent purposes;
30 junior prograns for mnors; training for or
31 hosti ng | ocal or regi onal conmpetitions and
32 i ndividual training for safety and marksmanship
33 proficiency.
34 "In considering whether a use is a firearns
35 training facility, and the operating conditions to
36 be applied, the County will take into account the
37 safety rules, range configurations, natural and
38 t opographi cal conditions of the site, inpact on
39 adjoining uses, docunented safety problens and
40 response to conpl aints of nei ghbors or
41 governnmental bodies with a legitimte interest in
42 t he met hod and conduct of the facility's
43 operati on. The County, at the tinme of firearns
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training facility desi gnati on or t hereafter
t hrough periodic review, if periodic review is a

condi ti on, may provi de such condi ti ons as
appropriate to balance the interests of neighbors,
governnental entities, and the facility." Record

14. (Enphasis added.)

The county has not anmended an acknow edged | and use
regul ation by stating this definition. It has instead made
an interpretation that is apparently intended to guide the
board of county comm ssioners in the future. That this
interpretation was not made prior to reduction of the
chal | enged decision to witing is not a basis for remand. A
| ocal government's articulation of required interpretations
often is not available in the exact form in which those
interpretations are ultimtely adopted wuntil the fina

written decision and findings are adopted. See Sal em Kei zer

School Dist. 24-J v. City of Salem 27 O LUBA 351, 368

(1994).

The sixth assignment of error is denied.
SECOND ASSI GNVENT OF ERROR

In addition to stating the contention that we deny
under the sixth assignment of error, petitioner contends the
county's interpretation of "firearnms training facility" is
deficient because it "fails to indicate that firearns
training nmust be nmore than incidental to other club
functions.” Petition for Review 11.

Because the term "firearns training facility" is used

in a state regulation and nerely restated in the CDC, we nay

Page 9



~N~ oo o~ WO N

28
29
30

not defer to the county's interpretation. See Forster .

Pol k County, 115 Or App 475, 478, 839 P2d 241 (1992); Testa

v. Clackamas County, 29 Or LUBA 383, 389, aff'd 137 O App

21, rev den 322 O 420 (1995).

W also may not defer to the Departnent of Land
Conservation and Devel opnent (DLCD) deputy director's
opi ni on t hat

"allow ng the expansion of the [TVSC] would be
consistent with the Goal 4 rule if this facility
(1) provides for firearns training as an activity
that is nore than incidental to other club
functions; and (2) can upon review satisfy the
requirenments [of] OAR 660-06-025(5) as restated in
[the CDC]." Record 844-45.

This opinion, which was given in response to a private
inquiry after the adoption of OAR 660-06-025(4)(m itself,
is neither a formal rule interpretation nor admnistrative

hi story. See Sensi ble Transportation v. Washi ngton County,

28 Or LUBA 375, 377 (1994).

Petitioner does not question the obvious prem se that a
firearms training facility is a facility where firearns
training occurs. Rat her, petitioner contends that because
firearms training is only a part of the activities that
occur at TVSC, TVSC should not be viewed as a firearns
training facility allowed wunder OAR 660-06-025(4)(m.
Petitioner relies on the factual findings and reasoning of

t he county hearings officer:

"As the history of the club denonstrates, the club
facilities have been devel oped over the years to
serve its nmenbers, who enjoy shooting activities.
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The Heari ngs O ficer, however, finds t he

Applicant's suggestion, that all activities are
training activities, and therefore it iIs a
Fi rearns Tr ai ni ng Facility, di si ngenuous.
Hopefully, the nore the nenbers engage in a
shooting activity the better they will be, just as
[a] golfer, at a golf club, hopefully inproves
with practice. In the latter case this would not

convert a golf club to a golf training center, nor
does practice <convert a shooting club to a

Firearms Training Center [sic]. Much 1i ke other
recreational clubs, the Club has over the years
let non nenbers use its facilities, including
| ocal law officers, because they have no
equi valent facility in the area. Laudably and

because of the very nature of |[|oaded guns, the
Club's prograns includes [sic] safety and training

sessi ons. Li kew se, other recreational clubs may
have safety prograns, depending on the sport
i nvol ved. The Hearings Oficer finds that the
Applicant is a Shooting Club, which is a permtted
use in the AF-5, AF-10 Districts."” Record 635.

Since we may not defer to either the county's or

t he

24 DLCD deputy director's interpretations, we nust ourselves

25 determne what falls within the classification "firearns

26 training

27 dependent uses listed in OAR 660-06-025(4).

The inclusion of specific uses in the rule tends

29 inmply an intent to exclude related uses not nentioned.

facility,” which is one of the |locationally

to

See

30 Lafferty v. Newbry, 200 O 685, 690, 268 P2d 589 (1954).

31 Because OAR 660- 06- 025(4) specifically enunmer at es

32 locationally dependent uses which may occur in a forest

33 zone,
34 to
35 the
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we do not consider it appropriate to expand the i st
I ncl ude shooting cl ubs. We agree with petitioner
county's requirenment that a significant anount

of
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firearnms training occur at a firearns training facility is
not demandi ng enough under OAR 660-06-025(4)(m, because it
places no Ilimtation on other activities not directly
related to or justified by firearns training. While sone

activities incidental to firearms training may occur, the

predom nant activity -- the reason for the facility's
exi stence -- nust be that specified by the rule before a
firearms training facility can be said to exist. See

Greuner v. Lane County, 109 Or App 160, 818 P2d 959 (1991)

(county regulations that allow dog boarding, breeding or
selling in an exclusive farm use zone cannot be extended to
allow dog training that is nore than incidental to the
al l owed uses) .4

The second assi gnnent of error is sustained.
FOURTH ASSI GNVENT OF ERROR

Petitioner contends the board of county comm ssioners

violated petitioner's right to due process and a fair and

4Under this assignment of error, petitioner makes a secondary (and
unrel ated) argunent based on OAR 660-06-025(6) which provides:

"Nothing in this rule relieves governing bodies from conplying
with other requirenent[s] contained in the conprehensive plan
or inplenmenting ordinances such as the requirenents addressing
other resource values (e.g. Goal 5) which exist on forest
| ands. "

Petitioner contends the <challenged decision contains no findings
"addressing the other resource values and how they will be affected by the
Gun Club's presence." Petition for Review 15. However, since petitioner
does not identify any applicable provisions in the county conprehensive
plan or inplenenting ordinances that have not been addressed, this
contention provides no basis for reversal or renand.
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impartial hearing by permtting the county sheriff to
present new evidence at the appeal hearing on the record
that closing TVSC would cost the county $2,000,000 either
for additional training time or for the construction of
repl acenent practice ranges.®> Petitioner alleges the county
conm ssioners rejected its request for a continuance to
al l ow cross-exam nation and rebuttal testinony.

The county and TVSC respond that (1) the sheriff's
appearance was actually for the Washington County Sheriff's
Departnment, which appeared through various representatives
at earlier stages in the proceedings; and (2) the board of
county conm ssioners specifically found that the sheriff's
testinmony was not relevant to its determnation that TVSC is
a firearns training facility.

The notice given prior to the appeal hearing states the
hearing "shall be limted to the record of the hearings
officer."” It continues: "Only those persons who submtted
oral or witten testinony at the public hearing before the
hearings officer (parties) may be heard by the Board.”

Record 602. CDC 205-3.1 provides:

"The following persons, or their aut hori zed
representatives, may partici pate during t he
conmment period or public hearing:

5The minutes of the county board of conm ssioners' Decenber 13, 1994
meeting reflect only that the sheriff testified that "there is no other
pl ace in Washington County to practice this [shooting] skill other than at
[TVSC]." Record 106.
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"D. At a public hearing on appeal, any person who
made an appearance of record in the prior
proceedi ng. "

The sheriff was authorized by CDC 205-3.1 to
participate in the hearing before the board of county
conm ssioners. He was an "authorized representative" of the
Washi ngton County Sheriff's Departnment, which had appeared
duri ng earlier proceedi ngs t hr ough ot her aut hori zed
representatives.

There seens to be no dispute the sheriff presented new
evi dence, whether relevant or not. In support of its claim
it was denied due process, petitioner relies on CDC 205-5,

whi ch st ates:

"Subject to the specific standards and limtations
set forth in this Code, the follow ng procedura
entitlements shall be provided at the public
heari ng:

"205-5.1 A reasonable opportunity for t hose
persons entitled to notice or who may be
adversely affected or aggrieved by the
deci sion to present evidence;

"205-5.2 A reasonable opportunity to cross-

exam ne W t nesses, i ncl udi ng staff,
provided that right is asserted at the
first reasonable opportunity. St af f
simlarly shal | be entitled to
reasonabl e Cross-exam nati on of
W t nesses;

"205-5.3 A reasonable opportunity for rebuttal of
new materi al ;
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We agree with petitioner that as a general rule, after
al l owi ng new evidence, even at a hearing on the record, the
board of county conmm ssioners is required by CDC 205-5 to
provi de an opportunity for rebuttal. However, we al so agree
with the statenent in the challenged decision that the
sheriff's testinony, whether the version described by
petitioner or the version reflected in the record, 1is
irrelevant to the decision the conm ssioners had to nmake
Furthernmore, the board of comm ssioners could choose to
exclude the sheriff's statement under CDC 205-7.2, which

provi des:

"Cunul ative, repetitious, inmmterial or irrelevant
evi dence may be excluded. * * * Evidence mmy be
received subject to a later ruling regarding its

adm ssibility. Erroneous adm ssion [of] evidence
shall not invalidate or preclude action unless
shown to have prejudiced the substantial rights of
a party." (Enphasis added.)

The chall enged decision expressly states the board of
county comm ssioners did not rely on the sheriff's
testimony, which the comm ssioners found not relevant.
Record 49. Petitioner has not shown, as it nust under CDC
205-7.2, that its substantial rights were prejudiced by the
sheriff's testinony.

The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

Petitioner contends the county failed to nake required

findings addressing various safety concerns raised during

t he hearings process. Fi ndi ngs nust address and respond to
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specific issues, raised in the proceedings below, that are
relevant to conpliance with applicable approval standards.

Hillcrest Vineyard v. Bd. of Comm Douglas Co., 45 O App

285, 293, 608 P2d, 201 (1980); Norvell v. Portland Area

LGBC, 43 O App 849, 853, 604 P2d 896 (1979).  However,

petitioner has not identified applicable approval standards

concerning safety that the county's findings fail to address

and has therefore provided no basis for reversal or remand.
The fifth assignment of error is denied.

The county's decision is remanded.
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