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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 95-166
LI NCOLN COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
PACI FI C H. W | NVESTMENTS, | NC.
and JAMES L. WATSON,
| nt ervenor s- Respondent. )

Appeal from Lincoln County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review and a cross-response brief and
argued on behalf of petitioner and cross-respondent. Wth
her on the briefs were Theodore R Kul ongoski, Attorney
General, Thomas A Balner, Deputy Attorney GCeneral, and
Virginia L. Linder, Solicitor General.

Wayne Bel nont, County Counsel, Newpor t, filed a
response brief and argued on behalf of respondent.

Dani el Kearns, Portland, filed a cross-petition for
review and a response brief, and argued on behalf of
i ntervenors-respondent and cross-petitioners. Wth him on
the briefs were Preston Gates & Ellis.

LI VI NGSTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee,
participated in the decision.

REVERSED 05/ 31/ 96

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county board of
comm ssioners (conmm ssioners) approving a 113-lot planned
devel opnent on approximtely 50 acres of rural |and zoned
Single Famly Residential (R-1) and designated Suburban
Resi dential on the county conprehensive plan.
MOTI ON TO | NTERVENE

Pacific H W Investnents, Inc. and Janes L. Watson
(intervenors) nove to intervene in this proceeding. There
is no opposition to the notion, and it is all owed.
MOTI ON TO FI LE CROSS- RESPONSE BRI EF

Petitioner noves to file a cross-response brief. There
i's no opposition to the notion, and it is allowed.
FACTS

We adopt petitioner's summary of material facts:

"The subject property is a single tract of

approxi mately 50.15 acres. It is bordered by
H ghway 101 to the west, and is located
approximately five mles north of Newport. The

property is designated Suburban Residential on the
[ c]ounty conprehensive plan map, and is zoned R-1

Single-Fam |y Residential. The [c]ounty |and use
code provides that residential densities in the R-
1 zone shall be two acres per dwelling, except

that |ot sizes may be as small as 6,000 square
feet if public or comunity water and/or sewer
services are provi ded to t he | ot.

LUC § 1.1310(3)(a).![1]

1LuC 1.1310(3)(a) provides, in relevant part:
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"The property is bordered on the north by an

undevel oped 56 acre parcel, zoned [ Rur al
Residential] RR-1, and on the east by a 68 acre
par cel zoned Tinmber Conservation (TC). The
property is bounded to the south by devel oped and
vacant residential Ilots, and there are several

dwel lings on oceanfront [sic] lots to the west
across Hi ghway 101

"The property 1is vacant, and is wthin the
boundaries of the Seal Rock Water District. The
Water District owns two main lines that pass

adj acent to the subject property: One line is in
the Highway 101 right of way to the west of the
property, and the other runs north-south through
property directly west of the subject property.

"This case represents the applicants’ second
attenpt to win approval for a high-density planned
devel opnent on the subject property. The first
effort included 131 lots on the 50 acre parcel

By Decenber 7, 1994, the proposal was nodified to
include only 113 lots, and to elimnate comunity
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"Lot Size and Di nensions

"The mninmum | ot size and di nensions shall be as foll ows:

"(A) The mninmum lot area shall be 6,000 square feet for a
single family dwelling unit and 10,000 square feet for a
dupl ex when a lot is served by both a public or comunity
water supply system and public or community sewage
system

"(B) The minimum lot area shall be 15,000 square feet per
dwelling unit when a lot is served by either a public or
comunity water source, or public or comunity sewage
di sposal system

"(C The mininum lot area per dwelling unit shall be 2 acres
when a lot is not served by either a public or community
sewage di sposal or water supply system

"x % *x * %"
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sewer and water systens.[2] The Lincoln County
Pl anni ng Conm ssi on approved the proposal on April

10, 1995, and adopted findings and conclusions in
support of that approval on My 22, 1995

[ Petitioner] appealed that approval to the Lincoln
County Board of Conm ssioners * * * | The
[ commi ssioners] held a public hearing on the
record on July 5, heard oral argunents from
Petitioner and the applicants, and affirmed the
Pl anning Comm ssion's approval. This appea

fol |l owed. " (Enphasis in original; citations
omtted.) Petition for Review 3-4.

| NTERVENORS/ CROSS- PETI TI ONERS' ASSI GNVENT OF ERROR

This appeal concerns the application of anendnents to
St atewi de Goal 11, adopted on October 28, 1994, which becane
effective on Decenber 5, 1994.3 Petitioner and the county
agree the anendnents apply to the planned devel opnent
application involved in this proceeding. I ntervenors
di sagree. In this assignment of error, intervenors contend,
based on ORS 197.646(1) and (3), that although goa
amendnents apply directly to | ocal governnments (i.e., |ocal
governnments going through periodic review or anmending their
conprehensive plans or |and use regulations), they do not
apply directly to |ocal perm t deci sions  of | ocal
gover nnent s.

ORS 197.646 provides, in relevant part:

2Intervenors and the county (together, respondents) do not dispute the
application for a planned devel opment was subnmitted on Decenmber 7, 1994.

3Goal 11 concerns public facilities and services. The short statenent
of the goal is "To plan and develop a tinely, orderly and efficient
arrangenent of public facilities and services to serve as a framework for
urban and rural devel opnent.”
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"(1) A | ocal gover nnment shal | amend t he
conprehensive plan and |and use regulations
to inplenment new or amended statew de
pl anni ng goal s, [ Land Conservation and
Devel opment Comm ssion (LCDC)] adm nistrative
rules and |and use statutes when such goals,
rules or statutes beconme applicable to the
jurisdiction. Any anmendnent to incorporate a
goal , rule or statute change shall be
submtted to the departnment as set forth in
ORS 197.610 to 197.625.

"x % *x * %

"(3) When a | ocal governnent does not adopt
conprehensive plan or Iland wuse regulation
amendnments as required by subsection (1) of
this section, the new or amended goal, rule
or statute shall be directly applicable to
the local governnment's I|and use decisions.
The failure to adopt conprehensive plan and
| and use regulation anendnments required by
subsection (1) of this section my be the
basis for initiation of enforcenment action
pursuant to ORS 197.319 to 197.335."

I ntervenors contend these provisions inply a grace
period, perhaps until the conpletion of periodic review,
during which the |local governnment may anmend its |ocal
regulations to conply wth anmendnents to the Statew de
Planning Goals (goals), LCDC admnistrative rules, and
st at ut es. Intervenors maintain the effect of ORS
197.646(3), as interpreted by petitioner, is to make | ocal
governnments, even those acting in good faith, subject to
enf or cenent actions overnight. | ntervenors consi der
petitioner's interpretation absurd.

Petitioner responds that the ternms of the goals,

adm ni strative rules and statutes determ ne when they apply.
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Petitioner coments that absent a conpelling reason,
ORS 197.245 does not require that local plans, |and use
regul ati ons and deci sions be nmade consistent with a new or
amended goal wuntil one year after the date of adoption.
Finally, petitioner notes the Goal 11 anmendnents that give
rise to this appeal contain a statenent of conpelling
reasons that makes them i nmedi ately applicabl e.

We are not persuaded by intervenors' argunents that,
read together, ORS 197.646(1) and (3) inply the existence of
a grace period prior to the application of goal anendnents
to local |and use decisions. Since ORS 197.646(3) provides
that if the |ocal governnment does not adopt anmendnents as
descri bed, "the new or anmended goal, rule or statute shal
be directly applicable to the local governnent's |and use
deci sions, " enf or cenent actions serve primarily a
housekeeping role, and are likely to be limted to the few
| ocal governnments that are positively slothful in making the
requi red amendnents.

I ntervenors also contend OAR 660-22-070 provides a
speci al schedule for conpliance with the Goal 11 anendnents
t hat means they do not becone "applicable to the

jurisdiction” until January 1, 1998. However, OAR 660-22-

070 applies only to "unincorporated communities," a term
defined in OAR 660-22-010(9). I ntervenors acknow edge the
subj ect property is not an "unincorporated community." The

schedule for goal conpliance in OAR 660-22-070 does not
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11 by anmendnent:

"k *x * * *

"For land that is outside urban growth boundaries
and unincorporated community boundaries, county
| and regul ati ons shal | not rely upon t he

establishment or extension of a water system to

aut horize a higher residential density than would

be authorized without a water system

"k X * * *

"Water system - neans a systens [sic] for the
provision of piped water for human consunption
subj ect to regulation wunder ORS 448.119 to
448.285." (Enphasi s added.)

apply.

The chal l enged decision is correct in applying Goal 11,
as anended, to intervenors' application. | nt ervenors'
assi gnnment of error is denied.

PETI TI ONER' S ASSI GNVENT OF ERROR

Petitioner and respondents dispute the nmeaning of the

enphasi zed | anguage in the follow ng paragraphs, added to

There is no dispute the subject area is within an area

22 served by an established water system As the chall enged

23 decision observes, there are at least two water nmins of

24 adequate size to serve the devel opnent.

25 has paid assessnents to the Seal Rock Water District

26 many years. Record 6. However, petitioner contends
27 enphasi zed | anguage in the Goa
28 application of LUC 1.1310(3)(a)(A) and (B), which neans

29 mnimum | ot size on the subject property is two acres,
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size permtted under LUC 1.1310(3)(a)(0

Petitioner views the central issue in this case to be
whet her the term "extension” as used in Goal 11 applies. W
understand petitioner to argue that the connection of the
water system from the existing water mains to the proposed
lots is an "extension" of the sort upon which the county may
not rely to authorize a higher residential density than
woul d be authorized wi thout a water system

Respondents dispute petitioner's interpretation of
"extension" as including the connection of the water system
from the existing water mins to the proposed |ots.
Respondents contend that "extension" refers only to the
extension of maj or infrastructure inprovenents beyond
established service territories. Respondents reason that
since the proposed devel opnent does not require that type of
"extension," the anmendnents to Goal 11 do not preclude the
application of LUC 1.1310(3)(a)(A) and (B) to justify
smal l er | ot sizes. Respondents note the definition of
"water systent includes a reference to ORS 448.119 to
448. 285, which regulate water systens in the state. They
mai ntain that ORS 448.165(3), included by that reference,
addresses the extension of water service in the context of

an extension of system boundaries.?* Respondent s concl ude

40RS 448.165(3) provides:

"Counties or boundary conm ssions are authorized to approve the
formati on, consolidation and expansion of water systems not
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the Goal 11 anmendnents should be interpreted to incorporate
by reference the same |imtation on the word "extension"
they find in ORS 448. 165(3).

W review the county's interpretation of Goal 11, a
state regulation, to determ ne whether it is reasonable and

correct. McCoy v. Linn County, 90 Or App 271, 752 P2d 323

(1988); Testa v. Clackamas County, 29 O LUBA 383, 389,

aff'd 137 Or App 21 (1995).

We think the argunments of petitioner and respondents
m ss the nost inportant point. We read "establishnment” to
include both the prior and future establishnent of a water
system Nothing in the above-quoted | anguage of the Goal 11
amendnent |imts the application of "establishnment” to the
future. It is undisputed that there is an established water
system on or closely adjacent to the subject property. The
chall enged decision relies on that fact to justify smaller
| ot sizes under LUC 1.1310(3)(a)(A) and (B). The deci si on
therefore violates the Goal 11 anmendnent.

Furthernmore, we do not find persuasive intervenors'
argunent that the definition of "water systen’ as "* * *
subject to regulation under ORS 448.119 to 448.285" was
intended to inport the inplied Iimtation in ORS 448. 165(3)

of "water systens"” to "water districts." The term

owned by cities in keeping with county and city plans. In
doing so, counties or boundary conm ssions should consider
whet her water service is extended in a logical fashion and
wat er systens have a financial base sufficient for operation
and mai nt enance. "
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"extension," which is not limted in any way, can refer to
either an extension of a water system beyond district
boundaries or to a <connection of a water system to
i ndi vi dual properties. The clear enphasis in Goal 11 is on
provi di ng appropri ate | evel s of service to ur ban,
ur bani zable and rural communities, thereby preserving the
di stinctions between them as mandated by Goal 14. See 1000
Friends of Oregon v. DLCD (Curry County), 310 O 447, 724

P2d 268 (1986). The interpretation of Goal 11 suggested by
respondents would frustrate these goals by facilitating
devel opnent at wurban densities outside an wurban growth
boundary.

The assignnent of error is sustained.

The county's decision is reversed.
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