©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RONALD J. WALZ,

Petitioner,
LUBA No. 95-241
VS.
FI NAL OPI NI ON

POLK COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Pol k County.

Christine M Cook, Portland, filed the petition for
review and argued on behalf of petitioner.

David Doyle, County Counsel, filed the response brief
and argued on behal f of respondent.

LI VI NGSTON, Chief Referee; HANNA, Referee, participated
in the decision.

REVERSED 07/ 12/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county planning
director approving a |lot-of-record dwelling on approximtely
1.1 acres of high-value farmland in the county's exclusive
farm use (EFU) zone.

FACTS

The facts are sinple and are not disputed.l On April
24, 1995, Neoma Reynol ds Robertson (Reynolds) and Gary L.
McCool and his wife (the MCools) filed a request with the
county planning division for a lot-of-record determ nation.?
The request was signed by Reynolds and the MCools. On
August 7, 1995, the county planning director approved the
request, subject to conditions.

Reynol ds acquired the subject property on Novenber 20,
1959. In 1988 she sold the property to the McCools, using a
common form real estate contract. The contract provides,
anong other things, that the buyer wll retain ful

possessi on of the prem ses unless the buyer defaults. The

1some of the facts stated here are derived from materials attached to
the petition for review to support petitioner's contention he has standing.
W will consider materials outside the record to determine if a petitioner
has standing. ORS 197.835(2)(b). Since the county does not object that an
evidentiary hearing is required, we consider the materials wthout
requiring the hearing. See Horizon Construction, Inc. v. City of Newberg,
25 Or LUBA 656, 662 (1993).

2The subject property now belongs to just Gary L. MCool, who is
referred to as "MCool ."
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record contains no evidence that there has been a default.

Petitioner's property adjoins the subject property.
The deeds reflecting petitioner's ownership in his property
were recorded in the | and records of Pol k County on April 3,
1995. However, as explained by a county planner,
"Apparently Tax Assessor records linked to our G S system
were not wupdated and our office provided notice of the
decision to [the previous owners of petitioner's property]
on August 7, 1995." Record 10.

On Cctober 16, 1995, petitioner observed people on the
subject property who identified thenselves as prospective
pur chasers. On October 23, 1995, petitioner reviewed the
planning director's decision to approve the l|ot-of-record
dwel l'ing. Eight days later, on October 31, 1995, petitioner
filed an appeal to the board of county conm ssioners.
Petitioner's local appeal was rejected as wuntinely on
Novenber 7, 1995, and this appeal foll owed.

PETI TI ONER' S STANDI NG TO APPEAL
A I nt roducti on
It is for petitioner to establish standing to appeal to

LUBA. Strauss v. Jackson County, 28 Or LUBA 56, 57 (1994).

The county contends petitioner |acks standing because his
| ocal appeal was untinely. The county relies on ORS

197.830(3), which provides:

"If a local government makes a |and use decision
wi t hout provi di ng a hearing or t he | ocal
governnment makes a land use decision which is
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different from the proposal described in the
notice to such a degree that the notice of the
proposed action did not reasonably describe the
| ocal governnment's  final actions, a person
adversely affected by the decision may appeal the
deci sion to [LUBA] under this section:

"(a) Wthin 21 days of actual notice where notice
is required; or

"(b) Wthin 21 days of the date a person knew or
should have known of the decision where no
notice is required. "3

The county contends that while notice of the planning
director's decision was required by ORS 215.416(11)(a),
bringing this case within the purview of ORS 197.830(3)(a),
petitioner was not anong those entitled to such notice.

ORS 215.416(11)(a) provides, in relevant part:

"The hearings officer, or such other person as the
governi ng body designates, nay approve or deny an
application for a permt without a hearing if the
hearings officer or other designated person gives
notice of the decision and provides an opportunity
for appeal of the decision to those persons who
woul d have had a right to notice if a hearing had
been scheduled or who are adversely affected or
aggri eved by the decision. Notice of the decision
shall be given in the same manner as required by
ORS 197.763 * * * " (Enphasi s added.)

ORS 197.763(3) describes the manner of giving the
notice mentioned in ORS 215.416(11)(a). It outlines in

detail the required content of the notice and the tine

3ln its response brief, the county specifies and quotes ORS 197.830(4),
whi ch addresses notice of linited land use decisions. Since no one
contends the challenged decision is a limted |land use decision, we assune
the county means ORS 197.830(3).
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limts for nmailing. ORS 197.763(2) describes who 1is

entitled to notice of a hearing if a hearing is schedul ed:

"(a) Notice of the hearings governed by ¢this
section shall be provided to the applicant
and to owners of record of property on the
nost recent property tax assessnment roll
where such property is |ocated:

"k *x * * *

"(C) Wthin 500 feet of the property which is
the subject of the notice where the
subj ect property is wthin a farm or
forest zone."

Petitioner contends he was entitled to notice on two
bases: (1) as a person who would have had a right to notice
if a hearing had been schedul ed; and (2) as a person who was
adversely affected or aggrieved by the decision. Petitioner
argues that the 500-foot limtation on notice inposed by ORS
197.763(2)(a)(C) applies only to notice required on the
first basis.

The county responds in essence that ORS 215.416(11)(a)
describes the same group twice, and that those to whom
notice nmust be given is limted by ORS 197.763(2)(a). The
county contends that under ORS 197.763(2)(a), petitioner was
entitled to notice only if he was an owner of record of
property on the nost recent property tax assessnent roll.

W are required by ORS 174.010 to interpret ORS
215.416(11)(a) to give effect, i f possi bl e, to all
provi sions or particulars of the statute. To interpret the

statute as the county suggests would give no effect to the
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phrase "or who are adversely affected or aggrieved by the
deci sion." Therefore, we read ORS 215.416(11)(a) to
establish two categories of people to whom notice nust be
given in the manner described in ORS 197.763(3): (1) those
persons who would have had a right to notice if a hearing
had been schedul ed; and (2) those persons who are adversely
affected or aggrieved by the decision.*

B. Ri ght to Notice Based on Tax Assessnment Rolls

The county maintains that the county property tax
assessnent rolls are updated once annually, in Septenber of
each year. The county contends petitioner's acquisition of
his property in April, 1995, was not reflected on those tax
roll's in August, 1995 when notice of the challenged
deci sion was given under ORS 197.763(2). The county argues
that since petitioner's property ownership was not reflected
on the "nost recent county property tax assessnent roll,"
the county had no obligation to give petitioner notice under
ORS 197.763(2).

Petitioner states in an affidavit attached to the
petition for review that both the county counsel and the
county tax assessor informed him or his partner that the
county records reflected his property ownership within two

weeks to one nonth of the date the deeds were recorded.

4We interpret "or" in ORS 215.416(11)(a) to separate the phrases in an
alternate relationship, indicating that either may be enpl oyed without the
other. See 1A Sutherland, Statutory Construction § 21.14 (5th ed 1993).
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Petitioner argues the county cannot rely on a list of
property owners and their addresses that is updated only
once each year when it has an equally accessible list that
is nore or less current.

The dispute between the county and petitioner is over
what ORS 197.763(2)(a) nmeans by "the nopst recent property
tax assessnment roll." ORS Title 29 contains the statutes
governing revenue and taxation. ORS 308. 210 provides, in

rel evant part:

"(1) The assessor shall proceed each year to
assess the value of all taxable property
within the county, except property that by
law is to be otherwise assessed. The

assessor shall mintain a full and conplete
record of the assessnent of the taxable
property for each year on July 1 of such
year, at 1:00 a.m in the manner set forth in
ORS 208. 215. Such record shall constitute
the assessnent roll of the county for the
year.

"(2) * * * [T]he ownership and description of al

real property * * * shall be shown on the
assessnment roll as of July 1 of such year or
as it may subsequently be changed by
di vi si ons, transfers or ot her recor ded
changes. This subsection is intended to

permt the assessor to reflect on the
assessnment roll the divisions of property or
the conbining of properties after July 1 so
as to reflect the changes in ownership of
t hat property and to keep current the
descriptions of property. The assessor shal
also have authority to change the ownership
of record after July 1 of a given year so
that the assessnment roll wll reflect as
nearly as possible the current ownership of
t hat property.
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"k ok ox x xv (Enphasi s added.)

ORS 308.212(1) requires any person who owns real
property located in a county to notify the county assessor
of that owner's current address and of any change of

address. ORS 308.212(3) states:

"The county assessor of each county shall maintain
records showing the information required to be
submtted to the assessor under this section. The
assessor shall note any property owner's change of
address on the tax rolls."” (Enphasis added.)

The county's brief does not identify the authority upon
which the county relies to justify wupdating its tax rol
only once a year, in Septenber. The county may be confusing
the annual printout of the tax roll required by ORS
308.219(1) with the tax roll itself. Vhil e ORS 308.219(1)
requires a printout be nmade of the tax roll "as prepared on
Septenber 20, with all corrections, changes and additions to
the roll which have occurred to the date the roll is
delivered to the tax collector pursuant to ORS 311.115"; and
ORS 311.115 requires the assessor to deliver the tax roll to
the tax collector "at such time as [they] agree is necessary
to enable the mailing of tax statements on or before October
25," neither statute excuses the county from conplying with
ORS 308.210(2) and 308.212(3).

Updating the tax rolls as soon as possible is
particularly inmportant where notice of |and use decisions
under ORS 197.763 is concerned. In view of the enphasized

| anguage in ORS 308.210(2) and 308.212(3), we do not believe
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the county can rely on its failure to update its tax rolls
for changes of property ownership and owner's address to
defeat the purpose of the notice requirenent stated in ORS
197.763.5

The "nost recent county property tax assessnent roll"
is the property tax assessnent roll that shows, as nearly as
possi ble, the current ownership of each property in the
county and that notes any property owner's change of
address. That tax assessnent roll may or may not be printed
out . Ther ef or e, the county was required by ORS
197.763(2)(a) to give notice of the challenged decision to
petitioner on the basis that he would have been entitled to
notice had a hearing been schedul ed.

C. Right to Notice As an Adversely Affected or
Aggrieved Party

The county was also required to give notice to
petitioner on the basis that he is anong those "adversely
affected or aggrieved" by the challenged decision. It is
wel | - establ i shed that sonmeone whose property is within sight
and sound of a property is presunptively considered
"adversely affected or aggrieved" by |and use decisions

affecting it. Franklin v. Deschutes County, 30 Or LUBA 33

41, aff'd 139 O App 1 (1995); Kanppi v. City of Salem 21

5The statenent of the associate planner, guoted above, t hat
"[a] pparently Tax Assessor records |inked to our GS system were not
updat ed" suggests the county's failure to update the tax assessment rol
with respect to petitioner's property was unusual
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Or LUBA 498, 501 (1991); Stephens v. Josephine County, 14 O

LUBA 133, 135 (1985); Stephens v. Josephine County, 11 O

LUBA 154, 156 (1984); Wrcester v. City of Cannon Beach, 9

Or LUBA 307, 311-12 (1983). Since petitioner's property is
adj acent to the subject property, he certainly qualifies.

D. Concl usi on on St andi ng

Because the county did not provide petitioner the
notice of the challenged decision to which he was entitl ed,
petitioner was entitled to a |ocal appeal under ORS

215.416(11)(a). Tarjoto v. Lane County, 137 O App 305,

310, P2d __ (1995). See also League of Wonen Voters v.

Coos County, 82 O App 673, 729 P2d 588 (1986). Since the

county denied him the hearing to which he was entitled,
petitioner has standing under ORS 197.830(3) to bring this
appeal of the county's lot-of-record decision.

FI RST ASSI GNMENT OF ERROR

A. Violations of Statutes, Adm nistrative Rules and
Pol k County Zoni ng Ordi nance (PCZO

In the first subassi gnnent of error, petitioner
contends the county's |ot of record decision violates ORS
215.705(1) (a) and 215.705(3); the inplenenting state
regul ati ons, OAR 660-33-130(3)(d) (A and 660- 33-
130(3)(a) (A (i); and the inplenmenting provisions in the
county's zoning ordinance. Because the question presented
concerns state law and, alternatively, because the

chal | enged deci sion was nmade by the county planning director
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rather than its governing body, we owe no deference to the
county's interpretation of the |ot-of-record provisions.

ORS 215. 705 aut horizes counties to approve applications
for | ot-of -record dwel I i ngs In [imted, specified

circunstances. It provides, in relevant part:

"(1) A governing body of a county or its designate
may allow the establishment of a single-
famly dwelling on a lot or parcel |ocated
within a farm or forest zone as set forth in
this section and ORS 215.710 * * * after
notifying the county assessor that t he
governing body intends to allow the dwelling.
A dwelling under this section may be all owed
if:

"(a) The lot or parcel on which the dwelling
will be sited was lawfully created and
was acquired by the present owner:

"(A) Prior to January 1, 1985; or

"(B) By devise or by intestate succession
from a person who acquired the |ot
or parcel prior to January 1, 1985.

There is no dispute that ORS 215.705(1) applies to the
subj ect property. Petitioner and the county dispute who is
the "present owner"” of the subject property, as that termis
used in ORS 215.705(1)(a). Petitioner contends the present
owner is the contract purchaser, MCool, who acquired the
property in 1988, after the January 1, 1985 cutoff date
stated in ORS 215.705(1)(a)(A). The county contends the
present owner may include the contract seller, Reynolds, who

acquired the property in 1959, prior to the cutoff date.

Page 11



1 The term "present owner"” is not specifically defined in the
2 statute in a way which is useful to resolving this dispute.?®
3 In interpreting a statute, our task is to discern the
4 intent of the |egislature. The first level of analysis is
5 to consider the text of the statutory provision itself and
6 its relationship to other provisions and other related
7 statutes. PGE v. Bureau of Labor and Industries, 317 O
8 606, 610-11, 859 P2d 1143 (1993). Only if the intent of the
9 legislature is not clear from the text and context inquiry
10 do we consider l|egislative history. 1d.

11 The word "owner" standing alone, as applied to I|and,
12 has no fixed and inflexible neaning. See Harder v. City of
13 Springfield, 192 Or 676, 685, 236 P2d 432 (1951). " Omner "
14 and "ownership" have been interpreted differently by the
15 courts in the context of |and sale contracts, depending on
16 what right is at stake.

17 A land sale contract is primarily a security device
18 which is wused as an alternative to nortgages and trust

60RS 215. 705(6) provides:

"For purposes of subsection (1)(a) of this section, 'owner'
includes the wife, husband, son, daughter, nother, father,
brother, brother-in-law, sister, sister-in-law, son-in-Ilaw,
daughter-in-law, nother-in-law, father-in-law, aunt, uncle,
ni ece, nephew, stepparent, stepchild, grandparent or grandchild
of the owner or a business entity owned by any one or
conmbi nation of these famly nenbers."

Al t hough ORS 215.705(6) expands the category of persons who should be
considered an owner under ORS 215.705(1)(a) to include relatives of the
actual owner and certain related business entities, it does not clarify who
t he actual owner is.
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deeds. Each of the three security devices, with differing
rights and interests, has its place in the vendor-financed

transacti on. Braunstein v. Trottier, 54 O App 687, 689,

635 P2d 1379 (1981), rev den 292 Or 568 (1982). After the
parties have signed the contract, the vendor, although still
the legal title holder of the property, holds an encunbered
title charged with the equitable interest of the vendee.

Id. at 691; Panushka v. Panushka, 221 O 145, 349 P2d 450

(1960). However, the vendor does retain a real property
interest delimted by the contract. For exanple, the
vendor's interest in the land is nortgagable to third

parties. Pederson v. Barkhurst, 139 O 483, 10 P2d 347

(1932). The right to receive paynents under an executory
| and sale contract, unless that right is properly severed,

is part of the vendor's real property interest.

"Although it is possible to separate the right to
receive contract paynments from the right to

repossess the property, it is inherent in the
nature of the |land sale contract, itself, that the
right to receive contract paynents and the |ega

title to the property go hand in hand."” Bedortha
v. Sunridge Land Co., Inc., 312 O 307, 822 P2d
694 (1991).

Under a land sale contract, a seller retains the right to
possessi on before the price is finally paid. 1d. at 311.

As a general rule,

“"[ulntil the purchaser has paid the full anount
under the contract, the vendor continues to have a
real property interest in the |and. The val ue of
the vendor's interest decreases with each paynent,
but the character of the interest does not change

Page 13
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until the contract is conpleted."” ld. at 314;
Security Bank v. Chiapuzio, 304 O 438, 441 n 1,
747 P2d 335 (1987); May v. Enmerson, 52 Or 262, 96
P 454, 96 P 1065 (1908).

Clearly then, when the rights at stake in connection

| and sale contracts are financial, the courts tend to

enphasi ze the ownership interest of the contract vendor.
However, when the focus is on who benefits from the use of
the property, the reverse is true. |In Harder the issue was

whet her the contract purchasers had the right as "owners" to

for or against an inprovenment district. The court

consi dered who the "property owner benefited" was by | ooking

at who would be the beneficiaries of the inprovenents, as

as the only parties to a |and sale contract required to

the cost of the benefit. 192 Or at 685. The court

gquoted from 2 Poneroy, Equity Jurisprudence 8§ 368 (5th ed)

as foll ows:

"The vendee is |ooked upon and treated as the
owner of the land; an equitable estate has vested
in him comensurate with that provided for by the
contract, whether in fee, for life, or for years;
al though the vendor remains owner of the |egal
estate, he holds it as a trustee for the vendee
to whom all the beneficial interest has passed,

having a lien on the land, even if in the
possession of the vendee, as security for any
unpaid portion of the purchase-noney. The
consequences of this doctrine are all followed
out . As the vendee has acquired the ful

equitable estate, -- although still wanting the
confirmation of the legal title for purposes of
security against third persons, -- he my convey
or encunber it; may devise it by wll; on his

death intestate, it descends to his heirs, and not
to his admnistrators; in this country, his wfe
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is entitled to dower in it; a specific performance

is, after his death, enforced by his heirs; in
short, all the incidents of a real ownership
belong to it." (ltalics in court's quotation.)

192 Or at 686-87.
In Reynolds Alum num v. Miltnonmah Co., 206 Or 602, 287

P2d 921 (1956), cert den 350 US 970 (1957), where the issue
was the contract vendee's liability for property taxes, the

court said,

"Under an executory contract of sale and purchase
of land the vendee is treated in all respects as
the owner of the property, although he has an
equitable interest only. Until the contract is
fully performed and the vendee is entitled to a
conveyance of the real title, the vendor retains
the legal title sinply as security for performance
by the vendee." 206 Or at 617. (Enphasis added.)

See also City of Reedsport v. Hubbard, 202 Or 370, 390, 247

P2d 248 (1954).

Since the right to build a lot-of-record dwelling
pertains to the beneficial use of the subject property, we
conclude "present owner," as the term is wused in ORS
215.705(1)(a), refers to the contract vendee, MCool, rather
than to the contract vendor, Reynolds. If recourse to
| egislative history is necessary at all, it only buttresses
t hat concl usion.”

The legislative history |eaves no doubt the |Iot-of-

’Petitioner has attached transcripts of senate floor debates and
committee hearings to its brief. The county does not object to the
accuracy of the transcripts, and we therefore take official notice of them
Craven v. Jackson County, 29 O LUBA 125, 128, aff'd 135 Or App 250, rev
den 321 Or 512 (1995).
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record provisions were neant to provide only Ilimted
opportunities for developnent, and were justified on the
basis of fairness to those who were owners of real property
prior to 1985, the first year when all counties had
acknowl edged conprehensive plans. As explained by then-

Senat or Ji m Bunn:

"We tried to find a date that would cover what was
the main concern and that was did the |and owner
have a reasonabl e expectation of a right to build
a hone. By 1985, all counties had acknow edged
pl ans, and we felt that that was the date certain
where the owners should have had the know edge of
the restrictions that existed. But before that
there was a legitimate argunent that they did not
know that they did not have a right to build."
Tape Recording, Senate Floor Debate, August 2,
1993, Tapes 201 and 203.

The county does not argue that MCool, who acquired the
subj ect property as a contract vendee in 1988, had a
reasonabl e expectation he could construct a dwelling, in
view of the |land use regulations in place at that tine.

Thi s subassi gnnent of error is sustained.

B. Application of PCZO 110. 425

In the second subassignnment of error, petitioner
contends the county inproperly applied PCZO 110.425 which

defi nes "owner" as:

"The owner of record of real property as shown on
the latest tax rolls or deed records of the
county, or a person who is purchasing a parcel of
property under witten contract."”

The record contains no information concerning MCool's

interest in the subject property, but only shows him as an
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agent for Reynolds on the tax roll. Record 13, 24.

Assum ng the county planning director knew of MCool's
interest as contract purchaser in the subject property, we
agree wth petitioner the county pl anning director
m sconstrued PCZO 110.425 in failing to consider that
i nterest when finding the present owner to be Reynol ds. 8

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR

The second assignnment of error restates petitioner's

arguments with respect to standing, and it is sustained.

The county's decision is reversed.

8t is not clear the planning director knew of MCool's interest when he
made hi s deci sion.
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