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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
MARY THI EROLF,
Petitioner,
VS.

FI NAL OPI NI ON

CI TY OF ASHLAND, AND ORDER
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Respondent .

Appeal from City of Ashl and.

Richard H. Bernman, Medford, filed the petition for
review, and argued on behalf of petitioner. Wth himon the
bri ef was Bl ackhurst, Hornecker, Hassen & Ervin B. Hogan.

Paul Nolte, City Attorney, Ashland, filed the response
brief and argued on behalf of respondent.

GUSTAFSON, Referee; HANNA, Chief Referee, participated
in the deci sion.

TRANSFERRED (96- 011) 11/ 12/ 96
DI SM SSED  (96-022)

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the city's sale of a portion of a
city-owned tax |lot (LUBA No. 96-011) and the city's approval
of a mnor partition (LUBA No. 96-022).

MOTI ON TO FI LE REPLY BRI EF

Petitioner nmoves to file a reply brief. A reply brief
acconpani es the notion. As stated in petitioner's notion,
the purpose of the reply brief is "to address new case
authority and argunents presented by respondent in its
brief." However, the reply brief nmerely responds to
arguments and cases discussed in the response brief. It
does not address any new issues presented in that brief.
Petitioner's notion to file a reply brief is denied.

FACTS

These consol i dated appeals stemfromthe city's sal e of
a city-owned tax lot (tax lot 1500) to an adjacent property
owner (the applicant), which facilitated a mnor partition
of the applicant's property (tax |ot 1300). Petitioner
chal | enges both the sale of tax |ot 1500, and the subsequent
partition.

On Decenber 8, 1995, the applicant requested approva
fromthe city for a mnor partition of tax |ot 1300 into two
parcel s. Al t hough the overall lot-size was sufficient to
justify the partition, the property was not w de enough to

create two |ots, each with the mninmum required 75-foot
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wi dt h. Initially, the applicant requested a variance, to
allow the lots to be only 72 feet w de. The variance
request was w thdrawn, however, when the city agreed to sel
to the applicant a portion of tax |lot 1500, a 15-foot-w de
parcel that resenbles an alleyway, abutting the applicant's
property.

A portion of tax lot 1500 also abuts petitioner's
property.l Petitioner has apparently used tax |ot 1500 to

access the back of her property, though the extent and

nature of her use is unclear. Tax lot 1500 is not a public
ri ght-of -way. In a "[r]equest for disposal of city
property,” the assistant city engineer described tax | ot

1500 as foll ows:

"On January 10, 1966, the city accepted a deed for
a number of narrow interconnected parcels of I|and
* * *  The parcels of |and have the appearance of
al |l eys. However, the deed has the wunusua

stipulation that the deeded property be used for
utility services. The assessor's records show
that fee title for this parcel of land is in the
nanme of the City and, in fact, a tax |ot nunber
has been assigned which differentiates this
property from normal rights of ways. As the owner
of this property [the city is] called upon to
mai ntain these strips, basically by cutting grass
and brush grow h. The property is not open for
vehi cul ar travel and could probably never be used
as such due to the steep grade and narrow ways."
Record 17.

The sale of a portion of tax |lot 1500 fromthe city to

1Tax lot 1500 is L-shaped. The applicant purchased a portion of tax |ot
1500 to the side of her property. The other portion of the "L" separates
the applicant's frompetitioner's property at the rear of both properties.
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t he applicant was conpleted on Decenber 19, 1995, when the
city council authorized the sale at its regular business
meet i ng. The city sold the property for $250.00, and
reserved an easenent for continued use of the property for
public facilities and pedestrian access.?

On Decenber 20, 1995, the city planning conmm ssion
issued prelimnary approval of the applicant's partition
request and sent notice to surrounding property owners and
resi dents. The notice explained the right to request a
hearing on the application before the planning conm ssion
and specified that requests for hearing were due no |ater
than January 2, 1996, with final action to be taken on
January 9, 1996. The notice lists the address of the
affected property, but described the request as involving
only tax ot 1300. A map included with the notice depicts
tax lot 1300 as being the property subject to the partition.
The notice does not specify that a portion of tax |lot 1500
is included in the property to be partitioned.

At sone point after January 2, 1996, petitioner |earned
t hat the partition of the applicant's property was
facilitated by the city's sale of a portion of tax |ot 1500
to the applicant. On January 8, 1996, through counsel she

filed a witten request for hearing on the partition

2The city council minutes describe the city's action as "Authorization
for Mayor and Recorder to sign bargain and sale agreenent for city-owned
property on Terrace Street." Record 6.
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application. At its January 9, 1996 neeting, the planning
conm ssi on denied the request as being untinely filed. The
pl anning conmm ssion then finally approved the partition. A
condition of approval require that the affected portion of
tax lot 1500 be nerged into tax |lot 1300 before the
partition is recorded.

These appeal s fol |l owed.

JURI SDI CTI ON

A 96-011

The city contends the city's sale of a portion of tax
ot 1500 is not a l|and use decision over which we have
jurisdiction.

Petitioner argues the sale is a |land use decision both
because (1) the sale will have a significant inpact on
present or future land uses in the area; and (2) the
transfer resulted in a de facto partition of tax lot 1500
since only a portion of that |ot was conveyed.

At oral argunent petitioner's attorney acknow edged
t hat conveyances of real property are not |and use decisions
but argued nonetheless that in this case, the conveyance is
a significant inpact |and use decision because of its
relationship to the partition which it facilitated.
Petitioner also argues that because of petitioner's use of
tax ot 1500 to access the back of her property, this sale
should be treated as a street vacation rather than as a

sal e.
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In Harding v. Clackamas County, 89 Or App 386, 750 P2d

167 (1988), the Court of Appeals determ ned that a street
vacation constituted a significant inmpact |and use decision
because vacation of "this inproved right of way alters the
existing traffic pattern of nearby property owners having a
right of access to the street.” [|d. at 387. In contrast,

the city's sale of a portion of tax |ot 1500 does not

involve any public right-of-way. Petitioner has not
established a right of access to tax |ot 1500. Thus, its
sale will not alter any existing traffic patterns to which

petitioner has access rights. The fact that petitioner may
have used a portion of the tax lot for sone type of access
to the rear portion of her property does not change the
| egal character of the property so that it requires a street
vacation.

The fact that the sale of tax |lot 1500 facilitated a
subsequent partition of the applicant's property also does
not transform the conveyance into a significant inpact |and
use decision. The city's sale of the property does not have
an actual inpact on land use and is not in itself a |land use

action. See Lane v. City of Prineville, 49 O App 390

(1980); Henstreet v. Seaside |Inprovenent Comm, 16 O LUBA

630 (1988). That the subsequent partition has an inpact on
| and use does not change the character or inpact of the sale
itself.

Neither is the sale of tax lot 1500 a statutory | and
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use decision. In the petition for review, petitioner argued
the sale is a | and use deci sion because it constitutes a "de
facto partition" of Tax Lot 1500. At oral argunent
petitioner acknow edged that the sale was not a "de facto

partition,"” but argued instead that it was a "de facto | ot

line adjustnment."” The city agrees the sale of a portion of
tax lot 1500 requires a lot line adjustnment, but argues that
under the ~city's code, a lot I|ine adjustnent 1is a

m nisterial action, which is exempt from being a |and use
deci sion.3

Petitioner did not challenge the city's sale as being a
ot line adjustnent, and there is no evidence in the record
as to whether the city processed a |lot |line adjustnent in
conjunction with the sale of a portion of tax |ot 1500.
Nonet hel ess, the city's requirenent to adjust the lot |ine
between the city's and the applicant's property does not
make the sale of real property itself a lot |ine adjustnent

over which we have jurisdiction.?

3Iln the city's response brief, the city attorney also incorrectly states

that the sale of tax lot 1500 is a lot line adjustnment under the city's
code. Nothing in the city's code makes a sale of property the equivalent
of a lot line adjustrment. Nor do the nminutes of the city council nmeeting

at which the sale was authorized indicate that the city council considered
or approved a lot |line adjustment in conjunction with the sale.

4There is no lot line adjustment before us in this review Therefore
we nmake no determination on the correctness of the city's characterization
of its lot line adjustnment process as being "mnisterial" and therefore
exenpt fromreview as a |and use decision under ORS 197.015(10). W note,
however, that a condition of approval of the minor partition requires that
a "nmerger" of the transferred portion of tax lot 1500 into tax |ot 1300 be
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The city's sale of real property to the applicant is
neither a significant inpact nor a statutory I|and use
deci si on. Therefore, we have no jurisdiction over this
appeal .

Motion to Transfer to Circuit Court

ORS 19.230(4) provides, in part:

"A notice of intent to appeal filed with the Land
Use Board of Appeals pursuant to ORS 197.830 and
requesting review of a decision of a nunicipal

corporation made in the transaction of nmunicipal

corporation business that is not reviewable as a
| and use decision as defined in ORS 197.0154(1)

shall be transferred to the circuit court and
treated as a petition for wit of review * * *"

Petitioner filed a nmotion to transfer to circuit court,
requesting that this appeal be transferred to the Jackson
County Circuit Court in the event this Board determ nes the
chal l enged decision is not reviewable as a |l|and wuse
decision. The city does not object to the notion.

The city's sale of a portion of tax |lot 1500,
chal l enged in LUBA No. 96-011, is transferred to the Jackson
County Circuit Court.

B. 96- 022

The city contends this Board has no jurisdiction to
hear petitioner's challenge to the city's mnor partition
approval because the petitioner did not exhaust her |ocal

adm ni strative renedies. Specifically, the city asserts

conpleted prior to recordation of the partition. If it has not already
occurred, that merger would require conpletion of the lot |ine adjustnent.
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petitioner has no standing to contest the partition because
she failed to tinmely request a |ocal hearing.?>

Petitioner acknowl edges she did not appeal the city's
tentative partition approval within the tinme stated in the
city's notice. She argues, however, that she was excused
from adhering to the city's deadline because the city's
notice of approval did not adequately identify the nature of
the request by failing to include any reference that a
portion of tax lot 1500 was included in the partition
request.

ORS 197.763(3)(c) and Ashl and Land Devel opment
Ordinance (LDO) 13.108.080 require that public notice of
| and use actions nust include "the street address or other
easily understood geographical reference to the subject
property."” Neither the statute nor the ordinance require
that the city specify the tax lot or l|lots affected by a
requested | and use action. The notice provides a conplete
street address, and illustrates the area subject to the
partition. That the city's notice did not specify that the
partition involved a portion of tax |ot 1500 does not render
the notice inadequate under either ORS 197.763(3)(c) or LDO

18.108. 080. Under the statutory and ordi nance requirenents,

5Although the city argues that petitioner |lacks standing to appear
before this Board, the city's basis is that she failed to exhaust her |oca
remedi es. Exhaustion of renmedies is not a standing requirenent, but rather
a jurisdictional requi renent. W treat the city's <challenge as
jurisdictional
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petitioner received adequate notice of the proposed

partition. See Kevedy v. City of Portland, 28 Or LUBA 227

(1994) (failure to clearly specify tax lots subject to
application for historic Ilandmark designation in public
hearing notice does not render notice insufficient to
reasonably describe city's final action).

The notice required petitioner to request a hearing
before January 2, 1996. Petitioner did not tinmely request
such a hearing. Because petitioner failed to exhaust her
| ocal remedi es, we have no jurisdiction to consider
petitioner's appeal.

LUBA No. 96-022 is dism ssed.
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