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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,
Petitioner, LUBA No. 96-174

FI NAL OPI NI ON
AND ORDER

VS.

COLUMBI A COUNTY,

N N N N N N N N N

Respondent .
Appeal from Col unbi a County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review on behalf of petitioner. Wth
her on the brief was Theodore R Kulongoski, Attorney
General, Thomas A. Balner, Deputy Attorney GCeneral, and
Virginia L. Linder, Solicitor General.

No appearance by respondent.

GUSTAFSON, Referee; HANNA, Chief Referee; LIVINGSTON
Referee, participated in the decision.

REMANDED 11/ 27/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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1 Opi ni on by Gust af son.

2 NATURE OF THE DECI SI ON

3 Petitioner appeal s the county's approval of
4 conprehensive plan anendnent from Agriculture Resource
5 Rural Residential and a zone change from Forest Agriculture
6 (FA-19) to Rural Residential (RR-5).

7 FACTS

8 The facts are stated in petitioner's brief as foll ows:
9 "The subject property consists of a single parce
10 of 9.95 acres. It is located about 3 mles
11 sout hwest of the City of St. Helens (Rec. 38) and
12 has access to a county road * * *, Prior to the
13 chal | enged decision, the parcel was designated
14 “Agri cul tural Resource, " and was zoned FA-19
15 (Forest Agriculture - 19 acres). (Rec. 16, 19).
16 The eastern portion of the parcel is currently
17 developed with a single famly dwelling, a shop
18 and a barn. (Rec. 16). Soils on the property are
19 predom nately capability classes Il and 111, and
20 are '"well suited to farm use.’ (Rec. 17). Soils
21 on the other portions of the parcel are in
22 capability class 1V, which is 'well suited to
23 Dougl as Fir production.' (Rec. 17).
24 "The subject property is bordered on the west by
25 an 80 acre forest parcel (Rec. 21), which is zoned
26 Primary Forest (PF-76). (Rec. 17). The subj ect
27 property is bordered on the north, east and south
28 by other parcels zoned Forest Agriculture (Rec.
29 21, 78), ranging in size from 10 to 38.8 acres
30 (Rec. 78). Lands designated and zoned Rural
31 Resi dent i al (RR) lie to the northeast and
32 sout heast of the subject property, however, none
33 of those RR |ands are contiguous to the subject
34 property."” Petition for Review 2-3.
35 The county board of conm ssi oners  approved

an

36 application to amend the conprehensive plan designation and

37 change the zone to permt residential development on
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subj ect property. The approval includes both irrevocably
commtted and physically devel oped Statew de Pl anning Goal 2
exceptions to Goals 3 and 4, based on findings that the
subject property is both irrevocably commtted to non-
resource uses, and that it is physically developed so as to
precl ude non-resource use.
ASSI GNMENT OF ERROR

ORS 197.732(1)(a) and (b) and OAR 660-15-000(2) each
state that Goal 2 exceptions to allow non-resource use on

resource | and may be taken when:

"The |l and subject to the exception is physically
developed to the extent that it is no |onger
avai l abl e for uses allowed by the applicable goal;
[or]

"The | and subject to the exception is irrevocably
commtted as described by Land Conservation and
Devel opment Comm ssion rule to uses not allowed by
t he applicable goal because existing adjacent | and
uses and other relevant factors nmake uses all owed
by the applicable goal inpracticable[.]"

Petitioner contends the county's findings that the subject
property justifies an irrevocably commtted exception and a
physi cally devel oped exception to Goals 3 and 4 are based on
i nadequate findings, fail to address all applicable facts,
do not explain why the facts support or lead to the
conclusions nade, and are not supported by substanti al
evi dence in the whole record.

A. I rrevocably Committed Exception

OAR 660-04-028(1) requires that, to justify an

irrevocably conmtted exception, the local governnment nust

Page 3



=

o o ~ DU WN

e e N
w N L O

14
15
16
17
18
19
20
21

22
23
24
25
26

27
28
29
30
31
32
33
34

establish that:

"the |land subject to the exception is irrevocably
commtted to uses not allowed by the applicable
goal because existing adjacent wuses and other
rel evant factors mnmake uses allowed by the goal
i npracticable[.]"

This rule requires that the county analyze and establish
that none of the uses permtted by the applicable goals is

practicable on the subject property. See 1000 Friends of

Oregon v. Yamill County, 27 Or LUBA 508, 518 n6 (1994).

OAR 660-04-028(4) specifies the requirements for

findings that the |land satisfies the irrevocably commtted

st andar d:
"A conclusion t hat an exception area i's
irrevocably commtted shall be supported by

findings of fact which address all applicable
factors of section (6) of this rule and by a
statenent of reasons explaining why the facts
support the conclusion that uses allowed by the
applicable goal][s] are inmpracticable in the
exception area."

Those findings nust be supported by substantial evidence

ORS 197.835(9)(a)(C; 1000 Friends of Oregon v. City of

North Plains, 27 Or LUBA 372, 377-78, aff'd 130 Or App 406

(1994).
Petiti oner argues:

"The <challenged decision does not address the
practicability of the uses allowed by Goals 3 and
4. Nor does the chall enged decision nake findings
addressing the factors that nmust be analyzed to
justify an irrevocably commtted exception. OAR
660- 04- 028(6). Nor does the challenge decision
explain why the facts found support the concl usion
that the property is irrevocably conmtted. OAR
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county's findings.

even

surroundi ng | ands nakes resource use of the subject
four
conpliance with the rule may be insurnmountabl e.

t he extent

t hat

660- 04-028(4). [footnote omtted.] | nstead, the
chal | enged decision seens to rely on a statenent
submtted by the applicant, and sinply concl udes
t hat t he subj ect property i's "“irrevocably
commtted to non-resource uses.' (Rec. 15). This
conclusion is not supported by the analysis
required by OAR ch. 660, di v. 4, adequat e
findi ngs, or substantial evidence in the record.”

We agree. The applicant's statenment, upon which the
county appears to rely exclusively to support

conclusion, is not reflected in or incorporated into

incorporated into the findings, the evidence in
statenment does not establish that the subject property

irrevocably committed to resource |and. To the extent

responsive to the requirenments of OAR 660-04-028,

analysis within the application is wholly inconplete.
exanple, the application does not include any analysis of
the practicability of the uses allowed by Goals 3 or 4.

addition, the analysis fails to establish how uses

sides by resource property, the burden to establish

However,

028 can be shown, it has not yet nmde findings establishing

conpliance. 1000 Friends of Oregon v. Columbia County,

Moreover, even if it had been adequately

property

i npracticable. G ven that the property is surrounded on al

the county believes conpliance with OAR 660- 04-

O LUBA _ (LUBA No. 95-084, March 20, 1996);
Friends of Oregon v. Colunbia County, 27 O LUBA 474,
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is no |onger

(1994) .

The first subassignment of error is sustained.

B. Physically Devel oped Exception

In order to justify a physically devel oped exception,

| ocal government nust establish that "the |and subject

to the exception is physically devel oped to the extent

physi cally devel oped standard as foll ows:

"Whet her | and has been physically developed wth

uses not allowed by an applicable Goal, wll
depend on the situation at the site of the
excepti on. The exact nature and extent of the

areas found to be physically devel oped shall be
clearly set forth in the justification for the
exception. The specific area(s) nust be shown on
a mp or otherwi se described and keyed to the
appropriate findings of fact. The findings of
fact shall identify the extent and | ocation of the
exi sting physical devel opnent on the Iand and can
include information on structures, roads, sewer
and water facilities, and wutility facilities.
Uses all owed by the applicable goal (s) to which an
exception is being taken shall not be used to
justify a physically devel oped exception."”

t hat

avail able to uses allowed by the applicable

goal ." OAR 660-04-025(1). OAR 660-04-025(2) describes the

The county's sole finding purporting to establish

conpliance with this requirenent is found in
recommendation of the planning conmm ssion, whi ch

i ncorporated into the chall enged decision, as follows:

"The applicants point out that a circle with a
radius of 1/4 mle, centered on the northeast
corner of their property, includes 12 dwellings, 8
of which are on |lots of Iless than 5 acres.
However, if the 1/4 mle radius is centered on the
center of the applicants' property, it includes

t he
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only 4 dwellings, 1 of which is on a parcel of
| ess than 4 acres.

"Two of the 4 surrounding parcels have dwellings.
The request would permt the devel opnment of at
| east one nore dwelling on the property, if a
variance can be approved to permt a new parcel of
| ess than 5 acres. Other facilities and services
in the area are power, telephone, school, police,
etc.

"D & P Lane, which is used for access to the
property, is a 20' w de easenent, which cannot be
consi der ed adequat e for any substanti al
devel opnent in the area. |In any event, 8604.5A of
the Zoning Ordinance would require the property to
have 50' of frontage on a public right-of-way
before a partition could be approved.” Record 12.
(Enphasis in original.)

To the extent these findings are even relevant to
conpliance with the rule, they do not establish that the
subject property is physically devel oped with non-resource
uses. The record shows that the property is devel oped with
a single residence and a barn. The findings do not even
attenpt to establish how this developnent renders the
subj ect property physically devel oped so as to preclude use
of the property for all uses allowed by Goals 3 and 4.

As with the request for an irrevocably commtted
exception, given the facts of this case, the burden to
establish that the subject property justifies a physically
devel oped exception, may be insurnmountable. Again, however,
to the extent the county believes conpliance with OAR 660-
04-025 can be shown, it has not yet made findings

establishing that conpliance.

Page 7



1 The second subassignnment of error is sustained.
2 The assignnent of error is sustained.

3 The county's decision is remanded.
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