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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

VELLS L. MARVIN, MARVIN
| N\VESTMENTS, | NC. and | RVI NG
MEADOWS PARTNERS,

Petitioners, LUBA Nos. 96-195 and 96-196

FI NAL OPI NI ON
AND ORDER

VS.

EUGENE WATER AND ELECTRI C BOARD
and CI TY OF EUGENE,

N N N N N N N N N N N

Respondent s.

Appeal from Eugene Water and El ectric Board and City of
Eugene.

Al len L. Johnson, Eugene, represented petitioners.

W n Cal kins, and Josephine Mooney, Eugene, represented
respondent Eugene Water and El ectric Board.

A enn Klein, Eugene, represented respondent City of
Eugene.

GUSTAFSON, Referee; HANNA, Chief Referee; LIVINGSTON
Referee, participated in the decision.

DI SM SSED 11/ 14/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF DECI SI ON

Petitioners appeal a July 16, 1996 internal office
menorandum from the director of +the Eugene Water and
El ectric Board (EWEB) to the EWEB custoner service personnel
(menor andum (LUBA No. 96- 195) ; and the deni al of
petitioners' request for installation of 50 water neters
(LUBA No. 96-196). Petitioners argue the "policy" stated in
t he menor andum  and EVEB' s deni al of petitioners'
installation request constitute or are part of a noratorium
on construction or land developnent in violation of ORS
197.505 to 197. 540.
MOTI ON TO DI SM SS

EWEB noves to dism ss these appeals, contending neither
the internal office nmenorandum nor the denial of the
installation request constitute a |and use decision over
whi ch this Board has jurisdiction.

A. Backgr ound

In July, 1996, EWEB proposed to adopt a water systens
devel opnment charge (SDC). On July 16, 1996, the EWEB
director issued an interoffice meno to EVEB Custoner Service
Personnel , which states, in part:

"On Monday, July 8, the EWEB Comm ssioners were
briefed on a proposed Water Systens Devel opnment
Charge (SDC). Thi s new charge is bei ng
reconmmended as a neans to fund investnents in
water system capacity to serve developnent and
future community growth. A final proposal will be
presented to the Board for formal action in
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Cct ober, foll ow ng cust oner outreach and
opportunity for public conmment. I f approved, the
proposed water SDC would becone effective on
January 1, 1997.

"Under EWEB's existing Water Mai n  Ext ensi on
Policy, developers currently pay for installation
of water mmins and services required to serve
their proposal. However, until now, investnents
in water treat nent, punp station, reservoir
st or age, and transm ssion capacity have been
financed and paid for through the rates charged to
all custoners. The proposed SDC would recover
these costs directly from those who place
increased water demands on the system and would
be assessed when a neter is set on a new water
servi ce. The charge varies by neter size, in
proportion to the ~custonmer's potential wat er
demand and fl ow requirenents.

"* * * Custonmers and devel opers are likely to ask
how this wll inpact their active or pending
pr oj ects. We woul d appreciate your assistance in
inform ng them about the proposal and responding
to related inquiries.

"It is also possible that some individuals may
seek to avoid the pending SDC by ordering new

water services prior to January 1, in advance of
need or any actual developnent or construction
effort. It is not in EWEB's interest to
facilitate premat ure install ation of wat er

services sinply as a neans to avoid this charge
Between now and Decenber 31, please be advised
that no new water service/neter set order should
be taken, paynent accepted, or installation made
w t hout evidence of an approved building permt.
Assum ng Board approval, custoners wth building

permts issued before January 1 wll not be
required to pay the SDC. Al'l  custoners wth
permts dated on or after January 1 will pay the
charge. ™ Appendi Xx, Petitioners’ Response to

Respondent EWEB's Mtions to Dismiss. (Bold in
original.)

On Septenber 23, 1996, petitioners sent two letters to
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t he EVEEB cust oner service depart nent, requesti ng
installation of water neters for two platted subdivisions,
one of 47 lots and one of three |ots. No evidence of
approved building permts was provided with the request, and
petitioners acknowl edge they have neither requested nor
obtained building permts for any of the 50 affected |ots.
On Septenber 26, 1996, EWEB orally denied the water neter
installation request because petitioners had not obtained
buil ding permts.1
B. Di scussi on

ORS 197.540 gives this Board jurisdiction to review a
noratori um on construction challenged by a "person or group
of persons whose interests are substantially affected."?

"Moratorium on construction" is defined in ORS 197.505(1),

lln a Septenber 26, 1996 letter to the Lane County Honmebuilders
Associ ation, petitioner Marvin expl ains:

"I recently applied to have a nunber of water neters installed
in my Shasta Conmmpns First Additions and Irving Meadows
subdivision. * * * OF course, my reason for doing this is that
it is my understanding that EWEB may inpose an SCD [sic] of up
to $2,200 per service starting January 1st. Since the
subdivision is conpleted and the water neter boxes are already
installed and water service has been conpleted to the
subdi vi sion, | thought | mght as well be safe than sorry and
pay the $60.00 per neter plus the $5.50 service charge per
nonth on each neter and have them installed now rather than
wait to see if they inpose the much |larger fee later. Today we
were informed by EWEB that they refuse to install these neters
because they we [sic] did not have an active building permt
pending. * * *" Attachnent, Notice of Intent to Appeal

21f the nmenprandum constitutes a noratorium there is no dispute
petitioners have been adversely affected by it by virtue of the denial of
their neter installation requests.
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as foll ows:

"'"Moratorium on construction or |and devel opnent’
means engaging in a pattern or practice of
del ayi ng or st oppi ng i ssuance of permts,
aut horizations or approvals necessary for the
subdi vision and partitioning of, or construction

on, any land. It does not include denial or delay
of permts or authorizations because they are
i nconsistent wth applicable statutes, rul es,

zoning or other |aws or ordinances, or a public
facilities strategy that neets the provisions of
ORS 197.768."

Petitioners contend EWEB's policy to require evidence
of building permts prior to installing water service is a
new policy that has the effect of delaying or stopping
construction. Petitioners argue that the nmenorandum "is
announced and worded as a change in policy, practice, and
procedure” which suspends the "existing policy." Response
to Mdtion to Dismiss 6. Petitioners do not cite to a
specific existing policy that the "new' policy changes, but
rather argue that "the necessary inplication is that there
is a different exi sting policy under whi ch  water
servicel/ neter set orders are taken, paynment is accepted, and
installation is made wthout evidence of an approved
building permt." 1d.

It is not clear whether the "new' policy to which
petitioners refer is a policy to require that a building
permt be issued before water neter service is installed, or
a policy that EWEB personnel verify that a building permt

has been issued prior to installation. Ei ther way, EWEB's

policy establishes a nmoratoriumonly if it has the effect of
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denyi ng or del aying construction.3

EWEB disputes that the nmenorandum contains a new
policy, let alone one that establishes a noratorium on
devel opnent. EWEB argues:

"The July 16, 1996, nenop was issued as an internal
menor andum to staff concerning the proposed water
systenms devel opnent char ge. In the fourth
par agraph, EWEB staff 1is notified that persons
seeking to avoid the possible SDCs my try to

order water service connection before a |living
unit exists or before a permt to build a living
unit has even been applied for. In light of this

new i ncentive for persons to apply early and avoid
the proposed SDC s, staff were directed to check
for building permts before approving installation

of water neters. This was to ensure conpliance
with existing EWEB policies and procedures
requiring connection to a 'living unit.’ Bef ore

people were aware of the possibility of an SDC
there was no incentive to seek connection to
vacant | ots and people did not do so. It was only
in light of requests such as petitioners' that
EVEB staff needed to be notified of a new need to
be sure buildings would be present for water
connecti on.

"It is ironic that petitioners claim a noratorium
has been instituted. This is especially so since
petitioners apparently refused to get building

3We are unpersuaded by petitioners' argunent that because the EWEB
director specifically requested his staff to obtain evidence of a building
permt, by "necessary inplication" EWEB has instituted a new policy of
requiring building permits prior to water neter installation. It is just

as likely that prior to the proposed SDC, an existing requirenent that a

buil ding permit precede water installation was never an issue. Petitioners
have not established that EWEB's requirenment for a building permt is a
"new' policy. If there is any new policy involved, it is that the staff
has been asked to verify the existence of a building pernmit, whereas in the
past they could assunme such a permit existed, since there is no reason to
request water service to an undevel oped lot. W do not see how asking for
evidence of a building permt prior to installing water meters in itself
effects a noratoriumon construction
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permts and begin construction. Rat her than
preventing construction or |and devel opment, EWEB
has asked for proof that such construction or
devel opnent is immnent or in the process before
approving water service connection." Motion to
Di sm ss 5-6.

Petitioners argue that EVEB's policy effects a
nmoratorium because it puts a "freeze" on water neter
installations pending the issuance of a building permt.
Petitioners explain that public water service "is a service
necessary for devel opnent of or construction upon
residential land," regardless of when proposed devel opnent
or construction is schedul ed. Response to Mdtion to Dism ss
5. According to petitioners, the noratorium statute "does
not exenpt fromthe definition of a nmoratoriumthe denial or
delay of facilities connection approvals for lots which are
not schedul ed for immedi ate devel opment." 1d. at 4.

We di sagr ee. By definition, a noratorium nust deny or
del ay devel opnent that could otherwi se go forward. A policy
cannot del ay, deny or "freeze" devel opnent if that
devel opnent has not been proposed. Only if a policy delays
or denies proposed devel opnent would the policy effect a
moratorium In this case, EVWEB's policy does not do so.

EVEB's requirenment that a building permt be in place
before a water neter 1is installed does not preclude
petitioners from obtaining any construction permt,
aut hori zation or approval. It is petitioners' decision not

to obtain building permts, and not the requirenent that
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petitioners provide evidence of building permts, that
precludes petitioners from commenci ng construction. As the
menor andum states, if petitioners provide evidence those
building permts are issued prior to January 1, 1997, water
meters will be installed w thout an SDC assessnent. |f they
are issued after January 1, 1997, and the SDC assessnent
system is adopted, an SDC will be assessed when the service
is installed. The policy does not in any way "freeze" water
meter installation approvals.

The requirenment that a building permt be issued before
water service is installed does not establish a "pattern or
practice of delaying or stopping issuance of permts,
aut hori zati ons or approvals necessary for * * * construction
on, any land,"” and therefore it is not a noratorium under
ORS 197.505. 4

Petitioners' appeals are di sm ssed.

4We do not understand petitioners to argue that the denial of their
request for water nmeter installation is in itself a land use decision
subject to our jurisdiction, and in any event we find that it is not. ORS
197.015(10) (b).
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