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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

PACI FI C WVESTERN COMPANY and
LOVWELL E. PATTON,

Petitioners,
VS.
LI NCOLN COUNTY,
Respondent ,
and

MARCI A M CHAEL, ALVI N TORNOW
BONNI E TORNOW and JANA MARA,
JACK STEDMAN, SARA STEDMAN,
SANDRA LARRABEE, ALLEN LARRABEE,
PATRI CI A FRI TZ, ROY FRITZ, STAN)
BARKER, MARI ANNE BARKER, JOHN TOM )
ANN BOFI NS, RAYMOND C. CARMAN, )
VI KI CARMAN, ROBERT C. McKAY, )
PATRI CI A A. McKAY, SCOTIT STEIN, )

)

)

N N N N N N N N N N N N N N N N

PATRICI A H. STEIN, JACK W

M TCHELL, MARY ANN M TCHELL,

DORI' S BRENAMAN, DOROTHEA ENTW SLE, )
DI ANNE ENTW SLE, THOMAS E. )
ENTW SLE, JAMES ROSS, STELLA RGSS,)
MARLENE M ROLLI NS, JUDY BJORGE,
JERRY V. SMTH, DORIS SM TH, )
GLORI A L. McCORM CK, DOROTHY J.
ANDERSON, OLAF W ANDERSON, )
SUZETTE BELL, FRED HERBOLD, )
LOUI SE HERBOLD, ALAN JOHNSON, )
JEAN JOHNSON, HELEN P. LAVELLE, )
JERRY W CALVERT, MELVIN K. SIKOV,)
SHI RLEY SI KOV, PATTIE M RUSSELL,
DAVID R. RUSSELL, JAMES FRANKFORT, )
FRANK LEI CHLETTER, VI RG NI A )
LEI CHLETTER, COLLEEN J. MOORE, )
JANET L. CHAPPELL, WALLACE D. )
WEST, HERMAN T. WEST AS LEGAL )
REPRESENTATI VE FOR VI LETTA WEST
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DECEASED, ANN M HANSEN, BARBARA )
AMERONGEN, RI CH VAN AMERONGEN )
and THE NEI GHBORS FOR RESPONSI BLE )
DEVEL OPMENT, )

)

| nt ervenor s- Respondent. )

Appeal from Lincoln County.

WIlliam C. Cox, Portland, filed the petition for review
and argued on behalf of petitioners.

Wayne Bel nont, County Counsel, Newport, and Evan P.
Boone, Newport, filed the response brief. Wth them on the
brief was M nor & Boone. Evan P. Boone argued on behal f of
i ntervenors-respondent.

LI VI NGSTON, Referee; HANNA, Chief Referee, participated
in the deci sion.

TRANSFERRED 01/ 22/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the county board of
conm ssioners vacating part of a |ocal access road.
MOTI ON TO | NTERVENE

Marcia M chael, Alvin and Bonnie Tornow, Jane Mara,
Jack and Sara Stedman, Sandra and Allen Larrabee, Patricia
and Roy Fritz, Stan and Marianne Barker, John Tom Ann
Bofins, Raynond C. and Viki Carman, Robert C. and Patricia
A. McKay, Scott and Patricia H Stein, Jack W and Mary Ann
Mtchell, Doris Brenaman, Dorothea and Di anne and Thomas E.
Entw sl e, Janmes and Stella Ross, Marlene M Rollins, Judy
and Monrad J. Bjorge, Jerry V. and Doris Smth, doria L.
McCorm ck, Dorothy J. and O af W Anderson, Suzette Bell,
Fred and Louise Herbold, Alan and Jean Johnson, Helen P.
Lavelle, Jerry W Calvert, Melvin K and Shirley Sikov,
Pattie M and David R Russell, James Frankfort, Frank and
Virginia Leichletter, Colleen J. Moore, Janet L. Chappell,
Wal | ace D. West, Herman T. West (as | egal representative for
the Estate of Viletta West), Ann M Hansen, Barbara and Rich
Van Amerongen, and the Nei ghbors for Responsi bl e Devel opnment
nove to intervene on the side of the respondent. There is
no opposition to the nmotion, and it is allowed.
FACTS

N. W Sandy Drive was created by dedication in the plat
of the Silver Sands subdivision filed April 29, 1964. It
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extends fromnorth to south, parallel to Hi ghway 101 and the
beach, and ends at the southern boundary  of t he
subdi vi sion.1

Until August 18, 1993, petitioner Lowell E. Patton
(Patton) owned the property, called forner tax |ot 1901, to
the south of the point where N.W Sandy Drive ends. For mer
tax lot 1901 extended from Hi ghway 101 to the beach and
i ncl uded 23.49 acres. Record 193-94. By deed recorded on
August 18, 1993, Patton conveyed approximtely 1.01 acres of
former tax lot 1901 to Pacific Western Conpany (Pacific
Western), which he controls. The 1.01 acres includes the
western portion of fornmer tax lot 1901 that touches N W
Sandy Drive and borders the beach. That 1.01 acres is
called tax lot 1902. That portion of fornmer tax |ot 1901
remaining after the separation of tax |lot 1902, which
extends fromthe eastern boundary of tax |ot 1902 to Hi ghway
101, is called tax lot 1901.2 Tax lot 1901 has sonme access

to Hi ghway 101, but the scope of that access is not clear

IN.W Sandy Drive now extends north beyond the Silver Sands subdivision
to the northern boundary of the Silver Sands Il subdivision. Record 195
According to the county public works director, the road is "platted in a
manner that would allow it to serve properties northerly of that
subdi vision."™ Record 192.

2The record is inconsistent in labeling tax lots 1901 and 1902. They
are sonetinmes referred to as tax lots 1900 and 1901. Record 171
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fromthe record.3
On Decenmber 2, 1993, the county planning departnent
notified Patton that it had become aware of the creation of

a new tax | ot and st at ed:

"According to Lincoln County Code, the division of
land into two or three parcels within a cal endar
year requires the applicant/owner to apply for a

land partition. Further, no person may sell,
transfer, or dispose of any parcel in a I|and
partition pri or to its final approval .
Additionally, no building permts shall be issued
for any parcel in a land partition until the

partition plat has been granted a final approval.

"A search of Planning Division records did not
| ocate an application for the division of your

property. Obtaining land use permts for these
new tax lots wll be difficult wthout first
applying for a land partition, and then receiving
a final partition approval." Record 179.

On Novenber 10, 1995, the owners of property abutting
approxi mately 105 feet at the south end of N.W Sandy Drive
filed a petition pursuant to ORS 368.341 to initiate
proceedi ngs to vacate that portion of the road. As required
by ORS 368. 346, notice was given and a hearing was provided.
On June 26, 1996, the board of conm ssioners entered an
order granting the requested vacati on.

Thi s appeal foll owed.

STANDI NG

| ntervenors contend Pacific Western |acks standing to

3A letter from petitioners' attorney to the county counsel states,
"Expansion of tax lot [1901] access to accommpdate nore than its present
use is not assured." Record 17.
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appeal. Intervenors maintain that because Pacific Western's
interest in tax lot 1902 is the result of an illegal
partition, Pacific Western has no legal interest that is
adversely affected by the chall enged deci sion.

We disagree with intervenors. Amendnments adopted in
1989 to ORS 197.830 elimnated the requirenment that a
petitioner be "adversely affected" or "aggrieved" to have
standing to appeal a |and use decision to LUBA. Subject to
certain exceptions that do not apply to Pacific Western, a
"person" may petition this Board for review of a |land use
decision or limted |l and use decision if that person filed a
timely notice of intent to appeal and appeared before the
| ocal governnent orally or in witing.* ORS 197.830(2).
Pacific Western filed a tinely notice of intent to appea
and appeared before the county by a letter witten by its
attorney. Record 22. Pacific Western therefore has
st andi ng.
JURI SDI CTI ON

Respondent noves to dismss this appeal on the ground
that the chall enged decision is not a |land use decision over
whi ch this Board has jurisdiction.

Under ORS 197.825(1), LUBA has exclusive jurisdiction,
subject to limtations stated in ORS 197.825(2) and (3),

over the review of "land use decisions" and "limted | and

40RS 197.015(18) defines "person" to include corporations.

Page 6



use decisions"> that neet either the statutory definitions
in ORS 197.015(10) and (12), or the significant inpact test
referred to in Petersen v. Klamath Falls, 279 Or 249, 566

P2d 1193 (1977) and City of Pendleton v. Kerns, 294 O 126,

653 P2d 992 (1982).6 As the party seeking LUBA review, the

burden is on petitioners to establish that the appealed

N~ o o~ W N R

decision is a land use decision. Billington v. Polk County,

SPetitioner does not contend the county's partial vacation of N.W Sandy
Drive is alinmted | and use deci sion

60ORS 197.015(10) states, in relevant part:
"' Land use decision':
"(a) Includes:

"(A) A final decision or determ nation nmade by a |oca
government or special district that concerns the
adopti on, amendnment or application of:

"(i) The goals;
"(ii) A conprehensive plan provision;
"(iii)A land use regulation; or
"(iv) A new |land use regulation; or
"“(B)y * * * . and
"(b) Does not include a decision of a |ocal governnent:

"(A) Which is made under | and use standards which do not

require interpretation or the exercise of policy or

| egal judgnent;

"(B) \Which approves or denies a building pernmt issued
under cl ear and objective | and use standards;

"(C MWhichis alimted |and use decision; or

"x % *x * %"
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299 Or 471, 475, 703 P2d 232 (1985); City of Portland v.

Mul t nomah County, 19 Or LUBA 468, 471 (1990); Portland QO

Service Co. v. City of Beaverton, 16 O LUBA 255, 260

(1987).

A Statutory Test

Petitioners contend the challenged decision concerns
the application of the Statewide Planning Goals, the
county's conprehensive plan and Iland wuse regulations.
However, petitioners identify no provisions in any of these
enactnents that apply to the challenged decision, and the
decision itself does not apply such provisions. The
deci sion instead applies the road vacation procedures and
criteria stated in ORS chapter 386. ORS chapter 386 itself
does not require that a |ocal governnment body apply its
conprehensive plan or land use regulations in making a

deci sion concerning a road vacati on. Billington v. Polk

County, 299 Or at 479. The absence of any clear |egislative
requi rement that either the plan or inplenenting regul ations
be applied as standards neans the chall enged decision is not
a statutory |and use decision. 1d. at 480.

Petitioners rely on ORS 197. 250, which states:

"* * * [Alll conprehensive plans and |and use
regul ati ons adopted by a | ocal governnment to carry
out those comprehensive plans and all plans,

programs, rules or regulations affecting |and use
adopted by a state agency or special district
shall be in conpliance with the goals within one
year after the date those goals are approved by
t he comm ssion."
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We understand petitioners to argue generally that the
chal l enged decision is a "plan" that must be in conpliance
with the Statew de Pl anni ng Goal s.

We disagree with petitioners that the decision to
vacate 105 feet of a public road is a "plan," as that term
is used in ORS 197.250. Moreover, the county's |and use
"plans, progranms, rules or regqulations affecting |and use"
are contained in its acknow edged conprehensive plan and
i npl enenting regul ati ons. Because these are acknow edged by
the Land Conservation and Developnent Conm ssion, the
Statewi de Planning Goals are not directly applicable to the

chal | enged deci si on. ORS 197.175(2)(d); Byrd v. Stringer,

295 O 311, 316-17, 666 P2d 1332 (1983); Penland v.

Josephi ne County, 29 Or LUBA 213, 219 (1995).7

B. Significant |npact Test
LUBA has jurisdiction over I|ocal governnment final
decisions that will have a significant inpact on present or

future land uses City of Pendleton v. Kerns, 294 O 126,

133, 653 P2d 992 (1982). As the Oregon Suprenme Court in
Kerns acknow edged, the significant inpact standard is
nebul ous. |d. at 133. As elaborated in subsequent cases,
the standard requires both a denonstrated relationship

between the challenged decision and expected inpacts, and

’Petitioner does not challenge the county's interpretation of its
conprehensive plan and | and use regul ations. Thus ORS 197.829(1)(d), which
requires we consider the Statewide Planning Goals in evaluating a |oca
government interpretation, does not apply in this case.
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evi dence denonstrating that the expected inpacts are likely

to occur as a result of the decision. Keating v. Heceta

Water District, 24 O LUBA 175, 181-82 (1992); Anderson

Bros. v. City of Portland, 18 Or LUBA 462, 471 (1989). The

expected inpacts cannot be sinply specul ative. Carl son .

City of Dunes City, 28 Or LUBA 411, 414 (1994).

Petitioners contend the challenged decision satisfies
the significant inpact test because N.W Sandy Drive is the
only local access right-of-way, parallel to H ghway 101,
bet ween H ghway 101 and the Pacific Ocean. They maintain
that vacating N.W Sandy Drive north of tax lot 1902 wl
alter traffic patterns in a way that will affect present and
future land uses on tax lots 1901 and 1902. Petitioners
rely on a letter to the county board of conmm ssioners from

t he county public works director. That letter states:

"* * * Ganting this request would prevent the
owner of the large parcel to the south [i.e., tax
lots 1901 and 1902] from continuing * * * part of
the local [access] pattern. It is in the public
interest that [|ocal access roads provide for
appropriate traffic circulation within the general
area that they serve. * * *" Record 193.

The letter and petitioners' argunment are inadequate to
persuade us that the vacation of 105 feet of N W Sandy
Drive as it ends on the northern boundary of tax |ot 1902
will have a significant inmpact on present and future |and
uses in the area. Neither the challenged decision nor

petitioners identify the present zoning of tax lots 1901 and
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1902.8 We cannot determine that tax lots 1901 and 1902 are
| egal | ots for pl anni ng pur poses. 9 W t hout nor e
i nformati on, we cannot draw any concl usions regarding their
devel opnent potential with or w thout access to N.W Sandy
Drive. W know that fornmer tax [ot 1901 has sonme access to
Hi ghway 101 which is apparently adequate to serve present
| egal uses on the |ot. The npbst we can infer is that the

county's decision to vacate the street mght potentially

have sone inpact on the future subdivision and devel opment
of former tax lot 1901, now called tax lots 1901 and 1902.
That i1s not enough to pass the significant inpact test. See

Billington v. Polk County, 14 Or LUBA 173 (1985) (that a

partial road vacation nmay subject |and division applications
in the area to greater burdens does not nean the decision to
vacate the road neets the significant inmpact test).

Because the challenged decision neets neither the
statutory test nor the significant inpact test for a "land

use decision,” we lack jurisdiction to review it.

8A 1994 circuit court conmplaint for nuisance abatenent, which is
included in the record, states tax lots 1901 and 1902 are located "within a
rural residential zone subject to a [coastal] shorelands overlay zone."
(Enphasi s added.) Record 127. Assuming the complaint is accurate, we
still don't know which rural residential zone.

91f tax lot 1902 was not legally divided fromtax |ot 1901, as descri bed
in ORS 92.040, it is not a legal lot for land use planning purposes. See
Yamhi || County v. Ludwi ck, 294 Or 778, 790, 663 P2d 398 (1983). Assuming a
| egal partition was not conpleted, the existence of tax lot 1902 and the
fact that it will be land-locked if the road vacation occurs cannot be used
to support an argunent that the road vacation will have significant inmpacts
on present and future |and uses in the area.
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Petitioners request that in the event this Board
deci des the chall enged decision is not reviewable as a |and
use decision, we transfer their appeal to the circuit court
pursuant to ORS 19.230. See OAR 661-10-075(10) (a). The

request is granted, and this appeal is transferred to the

o 0o A W N P

Li ncoln County Circuit Court.
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