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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CUDDEBACK LUMBER CO., and RANDY )
CUDDEBACK,

Petitioners,
VS. LUBA No. 96-119

CI TY OF EUGENE,

N N N N N N N N N

Respondent .
) FI NAL OPI NI ON

AND ORDER
GEORGE COLE and SUZANNE COLE,

Petitioners,
VS. LUBA No. 96-120

CI TY OF EUGENE,

N N N N N N N N N N

Respondent .

Appeal from City of Eugene.

Bill Kloos, Eugene, filed a petition for review and
argued on behalf of petitioners Cuddeback. Wth him on the
brief was Johnson Kl oos & Sherton

M chael E. Farthing, Eugene, filed a petition for
review and argued on behalf of petitioners Cole. Wth him
on the brief was G eaves Swearingen Larsen Potter Scott &
Sm t h.

Adenn Klein and Emly K. Newton, Eugene, filed the
response brief and argued on behalf of respondent. Wth
them on the brief was Harrang Long Gary Rudni ck.

HANNA, Chief Referee; GUSTAFSON, Referee, participated
in the decision.

AFFI RMED 02/ 18/ 97
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2 You are entitled to judicial review of this Order.
3 Judicial review is governed by the provisions of ORS
4 197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal the city's decision to apply overlay
zoning to 201 tax lots in west Eugene.
FACTS

The <city developed watercourse and wetland area
protection planning for west Eugene in three steps. I n
1992, the city adopted the West Eugene Wetl ands Pl an (VEWP).
The WEWP is a refinement plan of the city's conprehensive
pl an. All 201 tax lots, including those tax lots that are
the subject of this appeal, are governed by the WEW.1 |In
1995, to inplenment the WEWP the city adopted the Natural
Resour ces | mpl enentation Code  Anendnents. The two
subdi stricts at issue, the Waterside Protection subdistrict
(WP) and the Wetland Buffer subdistrict (WB), were adopted
as part of those anmendnents.?2 The final step, the subject
of this appeal, is the city's 1996 application of the W and
WB to the 201 tax lots.3

The application for the zone change, to mmintain the

1The record indicates that petitioners Cole own two tax |ots. The
record does not indicate which or how many tax | ots petitioners Cuddeback
own.

2The WP protects areas adjacent to identified watercourses and the WB
protects areas adjacent to identified wetlands.

3The WP and WB are applied to the entire tax lot, any portion of which
is affected by a subdistrict. Notwi t hstanding that the subdistricts are
applied to the entire tax lot, it is only the actual area subject to
regulation that is Iimted for purposes of devel opnent and uses all owed.
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underlying zoning and inpose an overlay zone for either or
bot h the WP and WB subdistricts, was nade by the city
pl anni ng conmm ssion. 4 The initial decision to inpose the
overlay zone was made by a hearings officer. Petitioners
appealed the hearings officer's decision to the planning
conm ssi on which heard the appeal on the record, adopted the
hearings officer's findings and additional findings of its
own, and affirmed the hearings officer's decision.

FI RST ASSI GNVENT OF ERROR ( CUDDEBACK)
THI RD ASSI GNMENT OF ERROR ( COLE)

Petitioners argue that the city was required to apply
Statewide Planning Goals 5, (Open Spaces, Scenic and
Hi storic Areas, and Natural Resour ces), 9 (Economc
Devel opment) and 10 (Housing) to the rezoning decision.
Specifically, petitioners argue that ORS 197.835(7)(b)
requires application of the goals directly to each rezoning
deci sion because the conprehensive plan does not contain
specific policies that provide the basis for the rezoning

deci sion. 5

4The record indicates that the underlying zoning for the 201 tax lots
varies anong industrial, comrercial and residential designations.

SORS 197.835(7)(b) states:

"The board shall reverse or remand an anendnent to a |and use
regul ation or the adoption of a new | and use regul ation if:

"x % % * %

"(b) The conprehensive plan does not contain specific
policies or other provisions which provide the basis for
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The city responds that "Goal findings are not required

| and use decisions involving application (rather

(Enphasis in original.) Respondent's Brief 10.

As explained in the hearings officer's findings:

"Goal findings are not made here for the reason
that an amendnment to the conprehensive plan is not

i nvol ved. Application of a previously adopted
refinement plan and | nplenentati on Code Anendnents
do not require such findings. This is a quasi-

judicial decision applying particular criteria of
t he Eugene Code for a zone change. A challenge to
the effects of the legislation on various |and use
inventories could have been made, first, when the
refinement plan was adopted. It was at that point
that a case could be nade that inplenmentation of
t hese policies which would beconme, in effect, part
of the [conprehensive plan] would have significant
effects on the inventories. A chal |l enge m ght
have been nade at the time of the adoption on the
natural Resources | nplenentation Code Anendnents
which required that the areas identified in the

refi nenent pl an receive t he subdi stri ct
desi gnati ons. This latter course nay have been
too |ate. The contention, in the context of

application of districts, is definitely too |ate."
Record 149-50.

The city now argues,

"At issue here is not a refinement plan or a |and
use regulation anmendnent, but instead, only the
application of the overlay subdistricts called for
by the previously-adopted refinenment plan, and
required by the previously-adopted [|and use
regul ations.” Respondent's Brief 10.

t han

amendnent) of refinenment plans or land use regulations.”

If the city contends that the challenged decision is
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not an anmendnent of a land use regulation, the city is in
error. By its terms, the challenged decision anmends the
city's land use regulations. However, ORS 197.835(7)(b)
dictates that |and use regul ati ons need not be independently
measured against the goals if the proposed enactnent "is
consistent with specific related | and use policies contained

in the acknow edged conprehensive plan.” 1000 Friends of

Oregon v. Jackson County, 79 O App 93, 98-99, 718 P2d 753

(1986).

Petitioners argue that neither WEW Policy 3.12 nor
VEWP Policy 3.15 constitute a "specific policy" on which the
city can rely wunder ORS 197.835(5)(b) in lieu of an
i ndependent showing of goal conpl i ance. Petitioners

Cuddeback st at e:

"Policy 3.12 anticipates the adoption of buffers,
but it is too broadly worded to trigger the
exenption. * * * |t provides no guidance as to how
those buffers should be crafted in terns of their
physi cal di mensi ons  or the scope of their
restrictions. It provides no guidance as to what
mechani sms should be wused to afford relief to
[affected] property owners[,]" or how conflicts
bet ween the goals should be balanced. Petitioners
Cuddebacks' Petition for Review 4.

Petitioners Cuddeback contend that Policy 3.15 is
i napplicable because it anticipates a single inplenenting
scheme that is set forth in one particular study.

The chal | enged decision addresses the city's reliance

on Policies 3.12 and 3.15 as foll ows:

"Policy 3.12 states:
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"r3.12 Protect and create buffer areas
between regulated wetland boundaries and
adj acent uses or devel opnents.’

"The Wetland Buffer subdistrict is specifically
designed to acconplish the objective of this
policy and by action here wll be applied to
provide buffers between wetland boundaries and
adj acent uses or devel opnents.

"Policy 3.15 states:

"' 3.15 The \Waterside Protection setback
proposed in the Natural Resources special
study shall be applied to streans recomrended
to be protected in this plan as identified on
map 3, Wetl ands Recommendati ons.'

"The Waterside Protection subdistrict is being
applied to properties that are within the West
Eugene Wetl ands Plan area, within the City limts,
and adj acent to a waterway identified for
protection on the WEWP. These wat erways i ncl ude
Amazon Creek, W/ I owreek, Dead Cow Creek, and the
A-3 Channel . All are indicated as streams to be
protected on Map 3 of the Wetlands Recomendati on
portion of the West Eugene Wetlands Pl an. The
above policy provides clear direction that the
Wat ersi de Protection subdistrict shall be applied
to the subject properties, due to their proximty

to protected waterways. As such, the -current
request is consistent with the above policy."
Record 149.

Petitioners rely on several cases to support their
contention that the chall enged decision nust conply with the

goals. In Melton v. City of Cottage Grove, 28 O LUBA 1, 6

(1994), we looked to several plan provisions generally
urging planning for tourist-comercial activities, and
concluded that they were not specific policies which could

provide a basis for an interstate-oriented mjor retail
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facility. In Ramsey v. City of Portland, 23 O LUBA 291,

299, aff'd 115 Or App 20, 836 P2d 772 (1992), we found no
specific plan policies that could provide the basis for
case- by-case evaluation of devel opnent applications under a
general provision urging conservation of natural resources.
In both Melton and Ransey, the cities relied on general plan
policies rather than specific plan policies as required by
ORS 197.835(7)(hb). Therefore, we determined in both
i nstances that the goals were directly applicable.

I n Opus Devel opnent Corp. v. City of Eugene, 28 Or LUBA

670, 676-77 (1995) (OQpus |I), we determ ned that amendnment of
a refinenment plan was reviewable for conpliance with the
goal s because the refinenent plan was adopted as part of the
conpr ehensi ve pl an. Unli ke Opus |, however, the challenged
deci sion adopts a | and use regul ati on necessary to inplenent
a refinenment plan and conprehensive plan provisions that
were previously determned to conply with the goals. The
application of the refinenent plan through this decision
directly inplenments WEW Policies 3.12 and 3.15. These
policies need not specify exactly how the refinenent plan
should be inplenmented in order to be specific policies that
provide the basis for the challenged decision. Because
t hese conprehensive plan policies provide the basis for the
chal l enged deci sion, the city was not required to
i ndependently apply the goals.

Thi s assignnment of error is denied.

Page 8



© 00 N oo 0o b~ w Nk

N NN NN R R R R R R R R R R
A W N P O © 0 N O O M W N B O

25
26
27

SECOND ASSI GNMVENT OF ERROR ( CUDDEBACK)

Petitioners Cuddeback argue that the city was required
to apply two conprehensive plan policies to its rezoning
deci si on. Econom ¢ Elenent Policy 5 requires that the city
"[p] rovide exi sting i ndustri al activities sufficient
adjacent land for future expansion." Econom ¢ El enent
Policy 6 requires that the city "[i]ncrease the anount of
undevel oped | and zoned for |ight industrial and commerci al
uses correlating the effective supply in ternms of
suitability and availability wth the ©projections of
demand. " Petitioners argue that Econom c Elenent Policy 5
requires the city to consider "how the inposition of the
setbacks will inmpact the individual properties,” and that
Economc Elenent Policy 6 requires it to examne "the
suitability and availability of these lands in relation to
the projections of demand." Petitioners Cuddebacks'
Petition for Review 12-13.

The city responds that the two challenged policies do
not apply to this decision. It contends "the only possibly
applicabl e Eugene Code provision (EC Section 9.678(2)(b))
does not require consideration * * *" of Econom c Elenent
Policies 5 and 6. Respondent's Brief 11.

EC Section 9.678(2)(b) sets forth the criteria for zone

changes:

"The proposed change is <consistent wth the
[ conprehensive plan] (1) applicable text, (2)
specific elenents related to the uses listed in
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t he proposed zoning districts, and (3) applicable
desi gnation. * * *"

Petitioners have not established that Econom c El enent
Policies 5 and 6 are applicable to the chall enged deci sion.

Thi s assignnment of error is denied.

FI RST ASSI GNVENT OF ERROR ( COLE)

Petitioners Cole argue that the <city's findings
relating to EC 9.678(2)(c) are insufficient and are not
supported by substantial evidence in the record.

EC 9.678(2)(c) states:

"The proposed zone <change is consistent wth
applicabl e adopted nei ghborhood refinenment plans,
speci al area studies, and functional plans. * * *"

Petitioners argue that the city violated EC 9.678(2)(c)
by failing to address the Industrial Lands Study and
Comrerci al Lands Study since those studies are refinenent
pl ans. The city responds that EC 9.678(2)(c) requires

consistency wth neighborhood refinement plans and not

refinement plans generally. Al ternatively, the city
responds that there is evidence in the record to support
that the rezoning is consistent with the Industrial Lands
Study and Commerci al Lands Study.

Petitioners have not established that the Industrial
Lands Study and Commercial Lands Study are neighborhood
refinement plans for purposes of EC 9.678(2)(c).

Thi s assignment of error is denied.
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1 SECOND ASSI GNMENT OF ERROR ( COLE)

Petitioners Cole argue that the city's findings

relating to EC 9.678(2)(a) are insufficient and are

supported by substantial evidence in the record.

required to make individual findings for each tax | ot

was rezoned.

2
3
4
5 conponent of petitioners' argunent is that the city
6
7
8

EC 9.678(2)(a) states:

"The uses and density that will be allowed in the
| ocation of the proposed change (1) can be served
t hrough the orderly and efficient extension of key
urban facilities and services prescribed in the
[ conpr ehensive plan], and (2) are consistent with
the principles of conpact and sequential growth."

In its decision the planning conmm ssion addressed

16 criterion by stating:
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"This zone change criteria focuses on ensuring the
provision of key urban facilities and services to
properties when the zone change involves the
expansion or intensification of allowable wuses
under the 'parent' zoning district. Thi s request
to apply the Witerside Protection (/W) and
Wet | and Buffer (/WP) subdistricts does not involve
any change in the existing 'parent' zoni ng
districts, nor does it involve an expansion or
intensification of al l owabl e uses under t he
applicable 'parent' zoning districts of affected
properties. The ability of wurban services and
facilities to serve properties will be unchanged
as a result of the approval of this request.

"Moreover, in his appeal, the appellant [the
Col es] m sr eads t he criteria. Appel | ant
incorrectly frames the issues of whether 'sewer
service is available to serve' the property, or
whet her the property has 'access to a public
street.’ The question under this criteria,

not
A
was

t hat

this



1 however, is not whether the properties currently

2 have the services, but instead whether the uses

3 and density for the property can be serviced

4 through the orderly extension of services. As

5 noted above, this request has no bearing on the

6 ability of properties to be served.” (ltalics in

7 original.) Record 25.

8 This criterion does not require a denonstration that
9 facilities and services will be provided to each tax lot; it
10 is only necessary to that the tax | ots can be served through
11 the extension of facilities and services. The chal | enged
12 decision neets the requirements of EC 9.678(2)(a).

13 Thi s assignment of error is denied.

14 The city's decision is affirmed.
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