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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 96-121
COOS COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
SCOTT RIDLE and T. HARRY CHU, )
)
| nt ervenor s- Respondent. )

Appeal from Coos County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief was Theodore R
Kul ongoski, Attorney General, Thomas A. Balnmer, Deputy
Attorney General, and Virginia L. Linder, Solicitor General.

No appearance by respondent.

David B. Smth, Tigard, filed the response brief and
argued on behal f of intervenors-respondent.

GUSTAFSON, Referee; HANNA, Chief Referee, participated
in the deci sion.

REMANDED 02/ 21/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a
conprehensive plan anendnment from "Forest”™ to "Rural
Resi denti al " and a corresponding zone change from

"Forestry/ M xed Use" to "Rural Residential -5" for two
contiguous 20-acre parcels.
MOTI ON TO | NTERVENE

Scott Ridle and T. Harry Chu nove to intervene in this
proceeding on the side of respondent. There is no
opposition to the nmotion, and it is allowed.
MOTI ON TO TAKE OFFI CI AL NOTI CE

At oral argunent on this appeal, it was determ ned that
the Board did not have the applicable version of the Coos
County conprehensive plan. 1t was agreed that to the extent
the parties could agree on which version applied, they would
submt it to the Board. Subsequently, petitioner filed a
"Motion Requesting that the Board take O ficial Notice of
Provisions of the Acknow edged Coos County Conprehensive

Pl an and Proof of Acknow edgnent." Petitioner explained:

"At oral argunment in this matter, the Board and
the parties realized that the Board did not have a
copy of the acknow edged plan for Coos County.
After some discussion, the Board and the parties
agreed to accept copies of the applicable portions
of the County's conprehensive plan from DLCD s
files. Al t hough there was agreenent in principle
or concept to accept the attached docunments, DLCD
submts them in the form of a notion requesting
that the Board take official notice to ensure that

Page 2



(o] (o] ~ » (6] B WN B

N NN NN NN R R R R R R R R R
o O A W N B O © 0 N O O M W N LB O

27

the other parties have an opportunity to review
the attached docunments and object if they believe
DLCD' s files are in error.”™ DMdtion at 3.

I ntervenors did not object to the notion, and in fact
in their reply nmenorandum acknow edged the validity of the
documents. However, in their reply they also asserted a new
argument regarding the applicability of one provision of the
county's conprehensive plan to this application. Thi s
argument is not related to any finding by the county, so its
rel evance on appeal is doubtful in any event. However, even
if intervenors' new argunent is relevant to their defense of
the county's decision, it could have been but was not raised
in their response brief. It is not appropriately raised for
the first time in a post-hearing nmenorandum

Petitioner's notion is granted. However, we w Il not
consider intervenors' new argunents raised for the first
time in a post-hearing nmenorandum
FACTS

The subj ect property consists of two contiguous 20-acre
parcels located four mles north of the city of Bandon. The
property is bordered to the north, south and west/sout hwest
by larger tracts zoned "Forest/Farm"™ The property is
stocked with a m xture of shore pine, Douglas fir, and Port
O ford cedar. The record reflects that the property neets
the United States Departnent of Agriculture definition of
"prime forest land® and can yield 85 cubic feed of

mer chant abl e ti nmber per acre per year.
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The county approved intervenors' application to anmend
t he designations on the two subject parcels from"Forest"” to
"Rural Residential” and to correspondingly change the zone
change from "Forestry/M xed Use" to "Rural Residential-5."
Both petitioner and the League of Whnen Voters appeal ed the
county's deci sion. After the petitions for review were
filed, the county noved for voluntary remand, which was

granted. DLCD v. Coos County, = O LUBA __ (LUBA Nos. 94-

230 and 94-235, February 11, 1995). After considering
addi tional evidence, the county adopted revised findings,
again approving the requested conprehensive plan and zone
change request.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

All parties agree that the challenged decision nust
establish conpliance with Statew de Planning Goal 4 because
the decision amends the county's conprehensive plan.
Petitioner contends the county incorrectly applied Goal 4
when it applied a former version of the goal rather than the
version of Goal 4 in effect when the application was filed
(the current version). Intervenors respond that the county
could use the former version of Goal 4 since that version
was in effect when its conprehensive plan was acknow edged

in 1984 and, in the county's opinion, the former version is
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"nore restrictive" than the current version.!?

The county's findings regarding conpliance with Goa

st at e:

"Both DLCD [Departnent of Land Conservation and
Devel opment] and LW/CC [ League of Wohnen Voters of
Coos County] argue that the current version of
Goal 4, adopted in 1990 by the Land Conservation
and Devel opnent Comm ssion, is applicable to the

subj ect application. The Board disagrees, and
finds that the version of Goal 4 applicable to the
application IS t hat version quot ed above,

contained in the County's Conprehensive Pl an.

"The Board takes judicial notice of the decision
of LUBA in Westfair Associates Partnership v. Lane
County, [25 O LUBA 729 (1993)] * * *, In that
deci si on, LUBA held that Lane County had
di scretion under Clark v. Jackson County, 313 O
508, 836 P2d 710 (1992) to apply to a zone change
and plan anmendnent the same version of Goal 4
contained in the Coos County Conprehensive Pl an,

1in 1984, when the county's conprehensive plan was acknow edged,

defined "forest |ands" as foll ows:

Page 5

"Forest lands are (1) |ands conposed of existing and potentia
forest |ands which are suitable for commercial forest uses; (2)
ot her forested | ands needed for watershed protection, wildlife
and fisheries habitat and recreation; (3) |ands where extrene
conditions of clinmte, soil and topography require the
mai nt enance of vegetative cover irrespective of use; (4) other
forested lands in urban and agricultural areas which provide
urban buffers, w ndbreaks, wldlife and fisheries habitat,
livestock habitat, scenic corridors and recreational use."

Goal 4, as anmended in 1990, defines forest |ands as follows:

"Forest lands are those |ands acknow edged as forest |ands as
of the date of this [1990] goal amendment. Where a plan is not
acknowl edged or a plan anmendnent involving forest lands is
proposed, forest |ands shall include |ands which are suitable
for commercial forest uses including adjacent or nearby | ands
which are necessary to pernit forest operations or practices
and other forest |ands that maintain soil, air, water and fish
and wildlife resources."

Goal

4

4



1 because the county found that the version was in
2 effect when its plan was acknow edged. LUBA
3 observed that 'Construing the [Conprehensive] * *
4 * Plan Policy as referring to the prior version of
5 Goal 4 does not allow devel opnent of forest |ands
6 that would otherwi se be prohibited by the current
7 Goal 4 * * *  and, therefore, is not inconsistent
8 with the current Goal 4. 25 Or LUBA at 736.

9 "The Board finds that the version of Goal 4 in its
10 Plan is the version that was in effect at the tine
11 the Plan was acknow edged, and that wversion
12 continues to be applicable to plan anendnents and
13 zone change of forest |and brought pursuant to
14 CCZLDO 85.1.400 (1)(a), to include the subject
15 application. The Board finds the argunents of
16 DLCD and LWCC, that the current version of CGoal 4
17 must be applied to the application, are wthout
18 merit. The Board also notes, as LUBA did in
19 Westfair Associates, that the version of Goal 4 in
20 the County's Plan will not allow any devel opnent
21 of forest land prohibited by the current version
22 of Goal 4 . Thus, by show ng the application in
23 conpliance with the Plan's Forest Lands Inventory
24 and Assessnment, Section 1.2, the applicants wll
25 show conpliance with Statew de Land Use Goal 4 as
26 it currently is witten
27 "DLCD renewed its contention, that the 1990
28 version of Goal 4 must be applied to the subject
29 application * * *, It argued that ORS 197.646(3)
30 and ORS 197.829(1)(d) require this Board to apply
31 the 1990 version of that Goal and to construe the
32 Comprehensive Plan consistent with that version.
33 The Board finds it need not determ ne whether that
34 version of Goal 4 applies or not, because the
35 Board finds that the evidence submtted in support
36 of the application is substantial, and shows the
37 application shows conpliance with both versions of
38 Goal 4." Record 18.

39 Thus, it appears from the |anguage of the county's

40 findings that it determned that the previous version of

41 Goal 4 applies to this application, but that even if the

Page 6



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

current version applies, the subject application conplies
with it as well. W disagree in both respects.
First, the county has m sconstrued this Board' s hol ding

in Westfair Associates, and the county's reliance on that

case is msplaced. Westfair Associ ates does not establish

that the county may disregard ORS 197.646 and choose to
apply a fornmer version of Goal 4, based upon its own
conclusion that the fornmer version is "nore restrictive"

than the currently applicable version. Westfair Associ ates

involved the county's denial of a Goal 4 exception, based
upon | anguage in the county's conprehensive plan that was
more restrictive than the current Goal 4 requirenents. The

county in Westfair Associates acknow edged that the current

version of Goal 4 applied to the application, but determ ned
that its conprehensive plan incorporated a nore stringent
standard that was derived from | anguage in the fornmer Goal
4, and that had the effect of requiring consideration of
sone forest wuses that arguably my have not have been
requi red under the current version of the goal. LUBA agreed
that the goal requirenments are the "m nimum' standards, and
t hat | ocal governnments can, through their own regul ations,
adopt nore restrictive standards. |d. at 732.

The facts in the challenged decision are inapposite to

those in Westfair Associates. Here, the county did not rely

on its own conprehensive plan standards to inpose additional

or nor e restrictive requi renents on i ntervenors'
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application. Rat her, the county decided that the fornmer
Goal 4 itself is "nore restrictive" than the current Goal 4,
and that since the former goal was in effect when the
county's conprehensive plan was acknow edged, it could
choose to apply the former goal to the subject application,
even though the <current goal was in effect when the
application was filed. W find no support for the county's
concl usi on.

ORS 197.646(3) requires |ocal governnents to apply the
goals in effect when an application is filed.?2 We find no
authority, in statute or caselaw, to support the county's
conclusion that it is free to choose which version of the
goal to apply or to disregard current goal requirenents
based upon its wunilateral determnation that an earlier
version of a goal is "nore restrictive.” The county in this
case was required to apply the version of Goal 4 in effect

when the application was filed. To the extent the county's

20RS 197.646 states, in relevant part:

"(1) A local governnent shall anend the conprehensive plan and
land use regulations to inplement new or anended statew de
pl anning goals, conmi ssion admnistrative rules and |and use
statutes when such goals, rules or statutes becone applicable
to the jurisdiction. * * *

"x % % * %

"(3) When a local governnment does not adopt conprehensive plan
or land use regul ati on anendnents as required by subsection (1)
of this section, the new or amended goal, rule or statute shal
be directly applicable to the local governnent's |and use
decisions. * * *"
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decision relies on the application of the forner Goal 4, the
county's decision is in error.

The county's error in applying the incorrect version of
Goal 4 would be harmess if the county alternatively
established that the application satisfies the version of
Goal 4 that was in effect when the application was filed.
However, t he county's summary concl usi on t hat t he
application conplies with the current Goal 4 is insufficient
to establish such conpliance. Mor eover, the county's own
deci si on acknow edges that, in fact, it has not established
that the application conplies with the applicable version of
Goal 4. To reiterate the county's alternative finding of

conpl i ance:

"Thus, by showing the application in conpliance

with the Plan's Forest Lands Inventory and
Assessnment, Section 1.2, the applicants will show
conpliance with Statewide Land Use Goal 4 as it
currently is witten." Record 18.

However, later in its decision, the county determ nes that

Section 1.2 of the county plan's Forest Lands Inventory and
Assessnment” does not apply to the challenged decision.
Thus, by its own findings, the <county has failed to
establish conpliance with current Goal 4.3

The first assignment of error is sustained.

3The merits of the county's determination that Section 1.2 of its Forest
Lands Inventory and Assessnent is inapplicable to the chall enged decision
is further addressed under the third assignment of error
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SECOND ASSI GNMENT OF ERROR
Petitioner challenges the county's conclusion that the
subject property is not forest land as defined in Goal 4.

Under the current version of Goal 4, "forest |ands" are:

"those |ands acknowl edged as forest |ands as of
adoption [August 7, 1992] of this goal anmendnent.
VWere * * * a plan anmendnent involving forest |and
is proposed, forest land shall include |ands which
are suitable for comercial forest uses including
adj acent or nearby l|ands which are necessary to
permt forest operation or practices and other
forested lands that maintain soil, air, water and
fish and wildlife resources.”

Petitioner takes issue both with the county's finding that
the land is not "suitable for comrercial forest uses," and
with its finding that the land is not "necessary to permt
forest operations or practices on adjacent or nearby forest
| ands. "

A. Suitability for Commercial Forest Uses

Petitioner challenges the definitions of "suitable" and
"comrercial" upon which the county based its determn nation

that the subject property is "not suitable for comerci al

forest wuses.” The county construed "suitable”™ to nmean
"appropriate” and "inportant in relation to forest tree
species.” Record 19, 20. It construed "comercial" to mean

"profitable.”™ Record 20.

Rel ying on our opinion in Heininge v. C ackamas County,

17 Or LUBA 377 (1989), intervenors argue that "profitability
is well-settled as an essential conponent of show ng

resource uses are 'commercial."" Response Brief 7. In
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particular, intervenors rely on our statenent in Heininge
that "[wje find no error in the county's interpretation and
application of its criterion that property be 'used for the
primary purpose of obtaining a profit in nmoney from [farn]
activities'." |d. at 381.

In Heininge, we reviewed the county's definition of
"commercial farm' in the context of the county's denial of
an accessory dwelling on the basis that it was not "in
conjunction wth comercial farm use." The county's
definition of "comercial farnml included, in part, that "the
land is used for the primary purpose of obtaining a profit

in noney from [farnm] activities * * *, We disagree with
intervenor that, in acknow edging the express |anguage in
the Clackamas County code regarding its definition of
commercial farm we sonehow established that "commercial”
equals "profitable.” Nor do we find other support for this
definition of "comercial."

The county in its decision, and intervenors on appeal
leap from their prem se that "comercial" forest uses are
those that "have profit as a chief ainl to a conclusion
that, therefore, "comercial" equals "profitable.” W agree
that "commercial" forest uses may include those for which
profit is a chief aim However, having profit as a chief
aim does not equate to and certainly does not ensure that a

use will be "profitable." As the Departnent of Forestry

expl ai ned during t he proceedi ngs bel ow, such an
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interpretation of comercial could reward or encourage
m smanagenent of forest resources. Record 121. Petitioner

further el aborated on that concern below, stating:

"[We do not agree wth t he applicants’
interpretation and connection of 'commercial' wth
"profitability.’ Under t he appl i cants’
interpretation, msnmanagenent or poorly managed
land would not be considered forest Iand even
t hough it maybe highly capable of producing trees
at commrercial vol unes. The * * * Forestry Report
states that 'the vast mpjority of the tract (37.5
out of 40 acres) is currently unnerchantable and
will be wunnmerchantable in the future due to
extrenmely poor stocking' * * *, No discussion is
provided as to why the land is poorly stocked.
Such an interpretation would reward m smanagenment
of otherwise suitable forest with conversion to
rural residential l|and divisions and devel opnent.
The courts have ruled in simlar cases involving
agricultural |ands, that consideration whether or
not land is suitable for resource use may include
whet her or not the land can or cannot presently or
in the foreseeable future be managed profitably by

any reasonabl e and prudent manager." Record 126.
We agree with petitioner that "commercial" does not
equal "profitable." Mor eover, the county's equating of

"comercial" to "profitable" is so vague as to be wthout
meani ngf ul application. For exanple, does "profitable"” nean
that a use wll be profitable, my be profitable, has
historically been profitable, could be profitable? Wthout
a nore detailed explanation of what the county neans by
"profitable,” the county's conclusion that comercial neans

profitable is unacceptably vague and not in accord with the
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Goal 4 definition of "comrercial forest |and."4

Petitioner also challenges the county's definition of
"suitable" as used in the Goal 4 context. However, while we
find the county's definitions vague, petitioner does not
establish how it considers those definitions incorrect and,
t herefore we do not consider the argunment further.

B. Necessary to permt forest operations or practices
on near by | ands

Goal 4 states that forest |ands include "adjacent or
near by | ands which are necessary to permt forest operations
or practices."” The county defined "nearby” to nmean
"contiguous, and thus considered only |ands contiguous to
the subject property in determning whether the subject
property was "necessary to permt forest operations or

practices.” It determ ned that since none of the contiguous

4petitioner urges two different definitions of "commercial forest |and"
as alternatives to the county's definition. Petitioner argues:

[U nder the FPA [Forest Practices Act] definitions of "forest
practice" and "operation" and this Board's construction of ORS
527.722, it is reasonable to interpret 'comercial' as used in
the Goal 4 context to mean for sale in trade or commerce, and
to exclude activities for personal use.

“In the alternative, it is also appropriate and reasonable to
interpret 'commercial forest uses' to nmean that the land is
capabl e of producing comrercial tree species or other forest
products by itself or in conjunction wth other I|ands."
Petition for Review 11

Both of these definitions are reasonable and would enable a |oca
government to fairly assess whether a given parcel constitutes "commercia

forest land." However, we find it neither necessary nor appropriate to
determne as a nmatter of law, that one or either of these definitions
constitutes the sole nmeasure of commercial forest land in all instances.
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properties was presently in forest use, the subject property
was not necessary for forest operations or practices on
adj acent or nearby | ands.?>

Goal 4 specifically includes as "forest |ands" those
|ands which are necessary to permt forest operations or
practices on adjacent or nearby parcels. By defining
"nearby" to nmean "contiguous" the county has effectively
elimnated the requirenent that it consider not only
adj acent or contiguous parcels, but also nearby parcels.
The county's definition of "nearby" is expressly contrary to
pl ai n | anguage of the goal. The county cannot, through its
own definitions, elimnate a goal requirenent.

To satisfy Goal 4, the county nust consider both
adj acent properties and nearby properties to determne
whet her the subject property 1is necessary for forest
operations or practices as either an "adjacent" or "nearby"
property.

The second assi gnnent of error is sustained.

5The county initially determined that this standard was inapplicable to
the application at issue since this standard is contained in the current,
but not the fornmer Goal 4. The county's findings of conpliance with this
standard were made in the alternative, in the event the current Goal 4
applies to this application. I ntervenor argues on appeal that since the
county applied the old goal, it did not need to conply with the current
requi renents. W fail to understand how the old goal could be "nore
restrictive" and how conpliance with the fornmer goal ensures conpliance
with the current goal, when that fornmer goal fails to include a specific
requirenent of the current goal. This is at least an inplicit
acknow edgrment that application of the fornmer Goal 4 <could allow
"devel opment of forest |and prohibited by the current version of Goal 4."
Record 18.
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THI RD ASSI GNVENT OF ERROR

Petitioner challenges the county's finding that
subject property is not forest land as defined in
county's conprehensive plan.

The county's Goal 4 statenent reads:

"Coos County shall <conserve forest |ands* by
retaining them for the production of wood fiber
and other forest wuses,* except where legitimte
needs for non-forest uses are justified. [*Forest
| ands and forest uses are defined in the Forest
Lands I nventory and Assessnent.]”

t he
t he

The county's Forest Lands Inventory and Assessnent

includes a section entitled "Legislative Framework,"™ which

is followed by a "Comentary." Section 1.2 of

comentary states:

"Definition of Forest |ands. This definition
enconpasses not only existing and potential
commercial forest |lands but also non-comrercial
forest land supporting forest wuses other than
ti mber production, non-forest |ands which require
protection due to their fragility and forested

| ands in ur ban and agricul tural ar eas.
"Comercial forest land" is not defined in the
Goal . However, the State Departnment of Forestry
publication 'Forestry Program for Oregon' defines
it as:

"*forest land that is capable of producing
crops of industrial wood in excess of 20
cubic feet per acre of annual growth.'

"This is a standard definition which is also used
by the U S. Forest Plan. It is proposed to adopt
this definition in the Conprehensive Plan."

t hat

Petitioner argues that under the county's conprehensive

pl an the subject property is defined as forest |and because
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the evidence in the record establishes that the subject
property is capable of producing crops of industrial wood in
excess of 20 cubic feed per acre of annual grow h.

| ntervenors do not di spute petitioner's factual
concl usion, but argues that the inventory definition does
not apply to this application because it was only "proposed"
to be included in the conprehensive plan, and was never

actually adopted.® Intervenors argue:

"In its findings, the county concluded that 'this
[20 cubic feed per acre per year] definition [in
Comrentary (2)] was not adopted as part of the
Conprehensive Plan on the date the subject
application was mde, and therefore is not
applicable to the application.’ * * * The
petitioner contends this conclusion by the county
is inconsistent with its earlier conclusion that
"by showi ng the application in conpliance with the
Plan's Forest Lands Inventory and Assessnent,

Section 1.2, the applicants will show conpliance
with Statewi de Land Use Goal 4 as it currently is
witten.' * * * However, in its findings, the

county specifically exenpted from applicability to

6ln their reply to petitioner's motion for this Board to take judicia
notice of provisions of the county's conprehensive plan and proof of
acknow edgrment, intervenors insert a new argunent is that, in fact, the
reference to the definition of forest lands in the county's Goal 4
statenent was intended to be deleted because it is in brackets. The county
made no such finding in its decision and we find this new argunment both
untimely and without nerit. The gist of intervenors' argunent is that
when the conprehensive plan was acknow edged, everything in brackets was to
be del et ed. According to intervenors, the fact that the |anguage renains
(in brackets) in the conprehensive plan nmust have been a "scrivener's

error." Intervenors' argunent provides no explanation for the insertion of
asterisks following the ternms "forest |ands" and "forest uses," nor the
asterisk at the begi nning of the bracketed reference which states where the
definition of "forest Ilands" and "forest wuses" can be found. Mor e

pl ausi bly, the bracketed | anguage, preceded by an asterisk, was intended to
and remains intended to provide a reference to the two asterisked terns in
the precedi ng sentence.
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its decision 'Commentary (2), Definition of Forest
lands, in the Conprehensive Plan, Forest Lands
I nventory and Assessnent, Section 1.2, Statew de
Land Use Goal #4: Forest Lands.' * * * Thus, the
county's findings consistently asserted the 20
cubic foot criterion did not apply when it relied
on the definition of forest lands in the prior
Goal 4 in its conprehensive plan.” Response Bri ef
14.

We can acknow edge intervenors' conclusion that "the
county's findings consistently assert the 20 cubic foot
criterion did not apply when it relied on the definition of
forest lands in the prior Goal 4 in its conprehensive plan.”
However, the prior Goal 4 does not apply to this
application. Intervenors' conclusion does not establish how
the county's findings are consistent when it nust rely on
t he applicable version of Goal 4.

The quoted |anguage suggests that intervenors attenpt
to reconcile the county's two findings regarding the
applicability of the Forest Lands Inventory and Assessnent
by di stinguishing between the Section 1.2 of the assessnent,
which the county found necessary to establish conpliance
with the current Goal 4, and the "comentary," which the
county found was inapplicable because it had nerely been
"proposed” for inclusion in the conprehensive plan. The
problem with this argunent is that the Section 1.2 is part
of the "commentary." The two findings cannot be reconciled
in a manner that allows the county to establish conpliance
with both Goal 4 and the county's conprehensive plan. | f

Section 1.2 does not apply, the county may have established
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conpliance with its conprehensive plan, but by the county's
own findings it has not established that this application
satisfies Goal 4. |If Section 1.2 does apply, the county has
not established conpliance with either its conprehensive
pl an or Goal 4.

The county's two findings regarding the applicability
of Section 1.2 of the county's Forest Lands Inventory are
i nconsistent and irreconcilable, Fromthe record before us,
we cannot determne its applicability, and therefore |eave
that for the county on remand.”’

The third assignnent of error is sustained.

The county's decision is remanded.

W& note the opinion of the county counsel regarding the applicability
of Section 1.2 of the Forest Lands Inventory:

"The 20 cubic feed per year standard was contained in the
Conprehensive Plan when this application was originally filed.
Al though it has since been deleted, it remnins applicable to

this application. The findings correctly point out that the
| anguage used in the Plan is "It is proposed to adopt this
definition in the Conprehensive Plan." The findings therefore
conclude that the 20 cubic feed per year standard was never
actual ly adopted by the County. However, | understand that the
County has al ways considered this as an actual standard even to
the extent of repealing the provision." Record 94. (Enphasis

in original.)

VWil e the opinions of the county counsel are not binding on the county,
we find his comments instructive in this instance.
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