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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LARRY O ROURKE, DEBRA O ROURKE, )
RI CHARD McDANI EL, and TERRANCE )
GANDY, )
)
Petitioners, )
)
VS. )
) LUBA No. 96-166
UNI ON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
R-D MAC, | NC., )
)
| nt er venor - Respondent . )

Appeal from Uni on County.

D. Rahn Hostetter, Enterprise, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Mautz Baum Hostetter & O Hanl on.

No appearance by respondent.

Paul R. Hribernick and Stark Ackerman, Portland, filed
the response brief. Wth them on the brief was Black
Helterline. Paul R Hribernick argued on behalf of
i ntervenor-respondent.

HANNA, Chi ef Referee, participated in the decision.
AFFI RVED 02/ 27/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal the county's anendnent of its
conprehensive plan to include the subject property as a 1B
site on its Goal 5 inventory.1
MOTI ON TO | NTERVENE

R-D Mac, Inc., (intervenor), the applicant bel ow, noves
to intervene in this proceeding on the side of respondent.
There is no objection to the nmotion, and it is allowed.
FACTS

This is the third tinme this matter is before us.

In O Rourke v. Union County, 29 O LUBA 303, 306 (1995)

(O Rourke 1) we described the facts, in part, as foll ows:

"On August 8, [1994], intervenor-respondent R-D
Mac, Inc. (intervenor), applied for a conditiona

use permt to nmove its existing aggregate
extraction and processing operation, including a
shop, office, scales, concrete and asphalt batch
pl ants, rock crushers and stock piles, to the
subj ect property. * * * |ntervenor's application
narrative also requested that the site be added to
the County's '1-B' inventory of Goal 5 resources.”
(Footnote omtted.)

l1Goal 5 (Open Spaces, Scenic and Historic Areas, and Natural Resources)
requires that |ocal governments inventory certain resources. As we have
previ ously explained, "[a]fter a |ocal government conpletes the first step
of gathering information on the location, quality and quantity of
resources, it may choose not to include a site on its Goal 5 inventory, to
delay the Goal 5 process because of inadequate information, or to include a
site on its Goal 5 inventory. OAR 660-16-000(5). These three choices are
often referred to as "1A," "1B" and "1C' decisions, respectively." Larson
v. Wallowa County, 23 Or LUBA 527, 537 (1992), rev'd on other grounds 116
O App 96 (1992).
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The county denied the conditional use permt. However,
t he county approved the conprehensive plan amendnent, and on
Novenber 2, 1994, adopted an ordinance to anend the
conprehensive plan to include the subject site as a 1B site
on the county's Goal 5 inventory. On appeal to LUBA
petitioners argued that the county failed to establish that
the plan anendnent conplied with Goals 3 (Agricultural
Land), 5, 6 (Air, Water and Land Resources Quality) and 9
(Econom ¢ Devel opnent).

We remanded the county's decision, stating:

"Her e, the county adopted no findings of
conpliance with the goals, other than Goal 5. W
are unable to determne that Goals 3, 6 and 9 do
not apply to the subject plan anendnent as a
matter of | aw It is the local governnment's
obligation to explain in its findings why arguably
appl i cabl e goal standards need not be addressed.
The county erred by failing to explain in its
deci sion why Goals 3, 6 and 9 do not apply to the
proposed plan anendnment or why the anmendnent
conplies with these goals."” (Citations omtted)
O Rourke | at 3109.

On remand, the county conducted additional proceedings,
limted to the issues on renmand. The county then adopted
suppl enental findings and concl usions, and an ordi nance t hat
agai n anended its conprehensive plan. Petitioners appeal ed

t hat ordi nance and, in O Rourke v. Union County, O LUBA

(LUBA No. 95-188, May 20, 1996) (O Rourke I1), we

remanded for the second tine, stating:

"While a listing as a 1B site itself may not all ow
m ning of the property, listing adds the site to
the Goal 5 inventory. Under ORS 215.298(2),
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inventoried sites, including those not yet subject
to the Goal 5 significance review process, are
available to be mned under a conditional wuse

permt. Generally, a conditional wuse permt
application is not reviewed for conpliance wth
the goals. The time to apply the goals to
potential uses allowed in a zone is at the plan
anmendment st age. The county has not yet applied
the goals to the proposed plan anendnent. Because

petitioner appealed only the application of Goals
3, 6 and 9, we remand for consideration of only
t hose goals. (footnote omtted) O Rourke 11 at
slip op 8.

After the second remand, the county nade additional
findings and adopted the chall enged deci sion. Thi s appeal
fol |l owed. 2
FI RST AND SECOND ASSI GNMENTS OF ERROR

Petitioners argue under both of these assignnents of
error that the plan amendnent does not sufficiently address

Goals 3 and 6.3 However, petitioners do not attenpt to

2For the first tinme at oral argument petitioners argued that the
county's approval includes a tax lot that was not included in intervenor's
application. Petitioners have waived the right to raise this alleged
defect as an error, and if, as petitioners seem to suggest, this alleged
defect is jurisdictional, we have insufficient information to raise it on
our own notion (e.g. we do not know if the application was anmended and we
will not search the record to develop the necessary information. See ORS
197.835(4)).

3The arguably relevant portion of Goal 3 states:

"Agricultural lands shall be preserved and maintained for farm
use, consistent with existing and future needs for agricultura

products, forest and open space and wth the state's
agricultural policy expressed in ORS 215.243 and 215.700. * * *
Counties may authorize farmuses and those nonfarm uses defined

by comrission rule that wll not have significant adverse
effects on accepted farm and forest practices."” (Enphasi s
added.)
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explain how |listing the subject site as a potentia
aggregate resource violates either Goal 3 or 6. Rat her,

petitioners argue:

"There is substantial evidence in the record that
mning aggregate on the RD Mac site wll
adversely affect nearby agricultural |ands and
wi |l pollute the groundwater and deplete or reduce
t he groundwater supply to neighboring properties.™
(Enphasi s added.) Petition for Review 4.

Petitioners' argunent addresses generally the effects
of a mning operation rather than what the county actually
approved. Listing the subject site as a potential aggregate
resource neither permts mning nor allows an aggregate
oper ati on.

Much of petitioners' argunent appears to address the

anal ysis necessary to neet the requirenents of ORS 215. 296. 4

Nonfarm uses on agricultural I|ands, including aggregate operations, are
al l oned under ORS 215. 283.

The arguably rel evant portions of Goal 6 states:

"All waste and process discharges from future devel opnent, when
conbined with such di scharges from existing devel opments shal
not threaten to violate, or violate applicable state or federa
environnental quality statutes, rules and standards. Wth
respect to the air, water and |and resources of the applicable
air sheds and river basins described or included in state
envi ronnent al quality statutes, rul es, st andar ds and
i mpl enment ati on plans, such discharges shall not (1) exceed the
carrying capacity of such resources, considering |ong range
needs; (2) degrade such resources; or (3) threaten the
availability of such resources."”

40RS 215.296(1) states:

"A use allowed under ORS 215.213 (2) or 215.283 (2) may be
approved only where the local governing body or its designee
finds that the use will not:
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To the extent petitioners argue that the county nust ensure
t hat actual aggregate operations do not negatively affect
surroundi ng agricultural activities and water resources, if
a conditional use permt is issued, these issues nust be
addressed at that tinme to denonstrate conpliance with ORS

215.296. See Tognoli v. Crook County, O LUBA _ (LUBA

No. 95-074, January 3, 1996), slip op 8.

I n approving the plan anmendnent, the county's analysis
and findings of potential effects of an aggregate operation
on surrounding |lands are sufficient to support a 1B listing.
Because the basis for such a listing is that the county has
i nadequate information to nmake a nore conplete analysis,

further analysis would be nere specul ation. See Salem CGolf

Club v. City of Salem 28 Or LUBA 561, 583 (1995).

The first and second assignnents of error are deni ed.
THI RD ASSI GNVENT OF ERROR

Petitioners argue that "the presence of an aggregate
m ning operation with a waste disposal site * * * so close
to the LaGrande Airport * * * may cause a shut down of the
airport, or, at least loss of federal funds to the airport

[resulting in a] devastating effect on the econony of the

"(a) Force a significant change in accepted farm or forest
practices on surrounding |ands devoted to farm or forest
use; or

"(b) Significantly increase the cost of accepted farm or
forest practices on surrounding |ands devoted to farm or
forest use.
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County and would violate Goal 9[.]" Petition for Review 10.
Petitioners support this argunent by referencing a Federa
Aviation Adm nistration (FAA) or der t hat sets forth
standards for waste disposal sites.®

Petitioners have not established that the FAA order has
any bearing on the proposed plan anmendnent to |ist the
subject site as a 1B site in the county's Goal 5 inventory
or that the proposed plan anendnent viol ates Goal 9.

The third assignnment of error is denied.

The county's decision is affirmed.

5The background section of the FAA order states, in part:

"Landfills, garbage dunps, sewer or fish waste outfalls and

other simlarly licensed or titled facilities wused for
operations to process, bury, store or otherw se dispose of
waste, trash and refuse will attract rodents and birds. \ere
the dunp is ignited and produces smoke, an additional
attractant is created. Al'l of the above are undesirable and
potential hazards to aviation since they erode the safety of
the airport environment." O Rourke | Record 52.
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