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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

Tl GARD SAND AND GRAVEL, | NC.
Petitioner,
VS.

CLACKAMAS COUNTY,

)
)
)
)
)
)
)
)
) LUBA No. 96-182
)
)
)
)
)
)
)
)

Respondent ,
and
FI NAL OPI NI ON
STAFFORD ALLI ANCE FOR THE AND ORDER
ENVI RONVENT, FAR WEST CLACKAMAS
COUNTY CPO, HON. KATHARI NE
ENGLI SH, CHARLES GAULT, LARRY
EDELMAN, JOHN PRI NCE, CLAUDI A
NAVRATRI L, CARLA GREEN, CI NDY
TYREE, KAY JEWETT, YVONNE JACOBS, )
RUTH HARDI E and THEONI E G LMORE, )
)
| nt ervenor s- Respondent. )

Appeal from Cl ackamas County.

M chael J. Lilly, Portland, filed the petition for
review and argued on behal f of petitioner.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed a response brief and argued on behalf of
respondent .

Jeffrey L. Kleinman, Portland, filed a response brief
and argued on behalf of intervenors-respondent.

GUSTAFSON, Referee; HANNA, Chief Referee, participated
in the deci sion.

AFFI RVED 04/ 09/ 97

You are entitled to judicial review of this Order.



1 Judicial review is governed by the provisions of ORS
2 197.850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's determnation that its
nonconf orm ng use has been discontinued and abandoned.
FACTS

Petitioner owns and operates a rock quarry, which is
the subject of +this appeal. The quarry has been a
nonconform ng use since zoning was first applied to the
property in 1973. Between 1984 and 1991, petitioner
di sconti nued bl asti ng, crushing and other quarrying
activities at the site, and renoved nost indices of a quarry
oper ati on. Sone rock remmi ned stockpiled on the site, and
petitioner asserts that occasionally during that period
stockpiled rock was either used by petitioner for its own
purposes or sold to |andscapers. Petitioner resuned the
gquarry operation after 1991.

In January, 1996, the county initiated an application
for an "interpretation®™ by the planning director "to
determ ne whether a protected nonconform ng use for a rock
quarry has been discontinued.” Record 387. The pl anni ng

director determ ned that a nonconform ng use exists for the

"operation of a quarry, consisting of blasting,
excavating, crushing, stockpiling and sales of
aggregate materials, and the use of associated
structures, including a scale, a scalehouse, a
small office and a nmaintenance shop, on the
subj ect property, with the use being limted to a
maxi num of 179,000 <cubic yards of aggregate
extraction annually * * * " Record 1.
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1 The planning director's determ nation was appealed to
2 the county hearings officer. Foll ow ng a de novo hearing
3 the hearings officer determ ned that by 1991, the quarry
4 operation had been discontinued and abandoned, and the right
5 to continue the quarry use as a nonconform ng use had been
6 |ost pursuant to ORS 215.130(7) and the county's zoning and
7 devel opment ordi nance (ZDO) 1206.02. The hearings officer
8 found, in part:

9 "ORS 215.130(7) provi des t hat a pr ot ect ed

10 nonconformng use may not be resunmed after a

11 period of interruption or abandonment, unless the

12 use conplies with the requirenents of zoning

13 ordi nances and regulations at the time of

14 resunption. Subsection 1206.02 of this ZDO, at

15 al | times mat eri al , provi des t hat i f a

16 nonconform ng use is discontinued for a period of

17 nmore than 12 consecutive nonths, the use may not

18 be resumed unless the resumed use conplies wth

19 the requirements of the zZDO.
20 "Based on all the substantial evidence in this
21 record, the Hearings Oficer finds as follows:
22 that no crushing or quarrying activity occurred on
23 the subject property from 1984 through 1991
24 al t hough t here wer e stockpil es of crushed
25 aggregate and pit run material on the site during
26 this period of tinme, the site did not remin open
27 for the sale of that mterial; mnor sales of
28 mat eri al probably occurred from this site during
29 the years 1983, 1984, 1985 and 1986, but such
30 sales were of small quantity, and were incidental
31 in nature; by the end of 1988, approximately 2
32 years had passed during which no identifiable
33 activity associated with a quarry use occurred on
34 the subject property; and, between the years of
35 1989 through 1991, the use of this property was
36 converted to a firewood processing and wood
37 sorting business, and the quarry use of the site
38 was abandoned.
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"In reaching the above determ nations of relevant
facts, the Hearings Officer is particularly
persuaded by the testinony of the activities on
the site, by the absence of reliable evidence from
the site owner, Tigard Sand & Gravel, concerning
its activities on the site during the years 1984
t hrough 1991, by the expert testinony  of
[i ntervenors' expert Wi t nesses], and by the
physi cal evidence of the abandonnent of the site,
including the absence of vehicle tracks, the
absence of, or rusted-out condition of, quarry
machi nery and equi prment and t he abandoned
structures."” Record 3.

The hearings officer then concl uded:

"Applying the case law to the above findings of
hi storical fact, the Hearings Officer concludes
that this quarry use was discontinued for a period
of time nore  than 12 consecutive nont hs,
specifically at least from 1987 through 1991, and,
in accordance with ORS 215.130(7) and ZDO 1206. 02,
may not be resumed unless in accordance wth
applicable ZDO provisions and other applicable
regul ati ons. The Hearings Officer also concludes
that, wupon the establishment of the firewood
processing and wood sorting business on the
subject property in 1989, the use of this site for
a quarry operation was abandoned, and could be
resuned only if in conpliance with applicable ZDO
provisions and other applicable regulations."
Record 5.

Petitioner appeal s t he heari ngs officer's
det er m nati on.
FI RST ASSI GNVENT OF ERROR

Petitioner argues that "the Hearings O ficer's findings
of reduced activity in the quarry are not sufficient to
support the conclusion that the nonconform ng use of the
property for a quarry operation has been abandoned.”

Petition for Review 13. Al t hough the assignment expressly
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chal l enges only the finding of abandonnment, as we understand
the argunent, petitioner contends the county's findings
m sconstrue the requirenents of ORS 215.130 for both
abandonnent and interruption of a nonconform ng use.?l 2

ORS 215.130 states, in part:

"(5) The | awful wuse of any building, structure or
land at the time of the enactnent or
amendment of any zoni ng or di nance or
regul ation may be continued. Al teration of
any such use my be permtted to reasonably
continue the use. Alteration of any such use
shall be permtted when necessary to conply
with any |awful requirenent for alteration in
t he use. A change of ownership or occupancy
shall be permtted.

"x % *x * %

1The hearings officer did not use the term "interruption" in describing
his finding of petitioner's non-use of the property. Rather, as quoted in
full above, the hearings officer determ ned the use was "discontinued" for
purposes of that statute. The statute does not wuse the term
"di scontinued.” W read the hearings officer's finding of discontinuance
as applied to ORS 215.130 to be the -equivalent of a finding of
interruption. Petitioner does not challenge the hearings officer's use of
the term "discontinued" in applying the "interrupted" standard of ORS
215. 130.

2petitioner's interpretive challenge appears to be limted to ORS
215. 130. We do not construe petitioner's argunent to also challenge the
county's interpretation of ZDO 1206, upon which the county also based its
deci sion. ZDO 1206.02 states:

"Dl SCONTI NUATION OF USE: | f a nonconformng use is
di scontinued for a period of nore than twelve (12) consecutive
nonths, the use shall not be resuned unless the resuned use
conforms with the requirenents of the Odinance and other
regul ati ons applicable at the tine of the proposed resunption."”

To the extent petitioners may have intended to also challenge the
interpretation of the county's ordinance, the argunent is insufficiently
devel oped to enable review.
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"(7) Any use described in subsection (5) of this
section may not be resuned after a period of
interruption or abandonnent unl ess t he
resumed use confornms with the requirenents of
zoning ordinances or regulations applicable
at the time of the proposed resunption.”

Petitioner argues that the facts in this case are

simlar to those in Polk County v. WMartin, 292 O 69, 636

P2d 952 (1981) (Martin), where the Oregon Suprenme Court
determ ned a nonconform ng use had not been interrupted or
abandoned within the nmeaning of ORS 215.130(7). Petitioner
suggests that since the challenged operation in Martin was
not considered interrupted under the statute, the hearings
officer msconstrued the statute in this case by finding
that petitioner's operation has been discontinued and
abandoned.

In Polk County v. Martin, 50 Or App 361, 622 P2d 1152,

rev'd 292 O 69, 636 P2d 952 (1981) the Court of Appeals
reversed a circuit court determ nation that the owner of a
rock quarry had a valid nonconform ng use under ORS 215. 130.
The Court of Appeals explained the facts, in part, as

foll ows:

"Def endant owns a 107 acre parcel of |land on which
there are four quarry sites. Most of the property
is underlain with rock which could be quarried.
For the last 40 years rock has been mned and
crushed on a recurrent basis.

"* * * Defendant's records show that nore than
200, 000 cubic yards of rock were renoved in 1947
and 1978. Since that time, rock renoval has been
| ess substantial and nore sporadic. From 1949
t hrough 1978, roughly 345,000 cubic yards of rock
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were extracted. There was, however, no production
for 14 of those years, and sales for the entire
period anounted to only $23,000. Al t hough
def endant has constantly nmintained stockpiles,
the only nonproduction year in which a sale was
made was 1967. No production or sales occurred in
1978, the year of the zone change.

"The fluctuations in production from defendant's
quarry are explained by the nature of hi s
busi ness. Defendant does not actually operate the

quarry; instead, the rock is extracted on a
contractual basis by persons who own portable rock
crushing equipnent. They extract, crush and

remove the rock for their own use, payi ng
def endant a royalty for the anmpbunts they take, and
stockpiling the excess. Def endant owns  no
equi pnmrent and has made no capital inmprovenents.

"k X * * *

"* * * Here, defendant testified that he has
al ways intended to continue operating his quarry.
Al t hough production has been sporadic, t he
quarry's 40 year hi story of production is
consistent with this assertion. On the other hand
def endant's actual use has been neager, and for
the five years preceding the present zoning,

al nrost nonexi stent. From 1974 through 1978, only
6, 000 cubic yards of rock were renmoved with sales
totaling less than $1, 000. Def endant has nmade
little, i f any, capital i nvest nment, and he

obvi ously has not pronoted his business.

"We nust acknow edge that, by formng an intent to
continue his business and by pursuing that
busi ness over a long period of tinme, defendant has
commtted his property to a use which, by its very
nature, has continued to exist since inception.
Even though we find no abandonment, we nust
nonet hel ess determ ne whet her def endant' s
comm tment deserves protection from restrictions
placed on Jland use by the county's current
zoning." 50 Or App 363-366.

Based on these facts, the Court of Appeals determ ned
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that the wuse had been interrupted for purposes of ORS
215. 130, and therefore could not be resuned. On appeal, the
Oregon Supreme Court adopted the Court of Appeals' findings
of fact, except to note that the record established that
sal es of rock were made in 1976, 1977 and 1978. The Suprene
Court also accepted the Court of Appeals' conclusion that
there had been no "abandonment" as that termis used in the
statute. It considered only "whether the evidence shows

that a prior 'lawful wuse' wunder ORS 215.130(5) has been
establi shed and whether there was an interruption of that
use under ORS 215.130[(7)] and under the zoning ordinance."

Martin, 292 Or at 73. Relying on Bither v. Baker Rock, 249

O 640, 438 P2d 988, 440 P2d 368 (1968), the Suprenme Court

reversed the Court of Appeals, hol ding:

"[Rlock was continuously stockpiled on the |and,
sales were made from tine to tine, and rock was

quarried and crushed from time to tine. As
observed by the trial court, '* * * the product
was al ways avail able and always being offered for
sale.’ The Court of Appeals expressly found that
there was no abandonnent, and its opinion
indicates that the ~court Dbelieved that 'the

fluctuations in production * * * are explained by
the nature of his business,' and that there was no
interruption of use, either before or after the
zoni ng ordi nance becane effective. The land had
been used in the same nmanner for over 30 years.
There was continuous wuse in the sense that
stockpiling existed and the owner had committed
the property to that use. Even though the sales
were not substantial, rock was available for sale
and sales were periodically nmade. The sanme is
true of the quarrying. There was no interruption
of the use within the nmeaning of ORS 215.130(7) or
under the ordinance itself." (Enphasi s added.)
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292 Or at 78.

Petitioners now contend that just as the "intermttent
and sporadic" quarrying operation in Martin was not
abandoned or interrupted under ORS 215.130, petitioner's
operation also has not been interrupted and abandoned under
t hat statute. The problem with petitioner's argunent 1is
that the factual situation in this case is not the sane as
that in Martin. Unlike Martin, the "fluctuation in
production" from petitioner's quarry cannot be explained by
the nature of its business. At no tinme has the quarry
operation been "sporadic and intermttent"” as that phrase
was applied to describe the operation in Martin. To the
contrary, prior to 1984, and after the quarry operation
resuned in 1991, petitioner's records show there was then
and now is again an active, ongoing quarry operation. I n
direct contrast, between 1984 and 1991, the hearings officer
found no evidence of any ongoing operation, No quarrying
activities were conducted, essential equipnment was renoved,
the site was |left unmai ntai ned, and in 1989 at least a
portion of it was |eased for another, wunrelated business

use.3 Thus, the county hearings officer did not find that

3This factual account does not suggest that the intensity of the
operations before 1984 and since 1991 may not fluctuate fromtine to tine.
As the Oregon Suprenme Court recognized in Martin,

"Quarry operations are by their nature sporadic, and a
di sconti nuance or abandonnment cannot be inferred fromthe nere
fact blasting and crushing cease * * * or fromfluctuations in
the volume of extractions or sales." 292 Or at 76 (quoting
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petitioner had an consistently ongoing "intermttent and
spor adi c" quarrying operation for whi ch producti on
"fluctuated.” Rather, the hearings officer determ ned that
during the early 1980s the quarry use was discontinued,
there was no quarrying operation for nore than one year, and
that the quarrying operation had been abandoned when the
owner |eased the site for use as a wood storage facility.
It is from this factual prem se that the hearings officer
eval uated the status of petitioner's use for purposes of ORS
215. 130.

While petitioner disputes the factual evidence upon
which the county relied in reaching its decision, that
fact ual di spute does not establish that the county
m sconstrued ORS 215.130 in reaching its decision. I n
eval uati ng whether the county properly construed ORS 215. 130
in reaching its decision, we nust determ ne whether the
county's interpretation is reasonable and correct. MCoy V.
Li nn County, 90 Or App 271, 752 P2d 323 (1988).

Petitioner's argunent appears to presunme that so |ong
as there is evidence of sone "stockpiled" rock on the site,

under the Suprene Court's interpretation of ORS 215.130 in

Lane County v. Bessett, 46 O App 319, 326, 612 P2d 297
(1980).)

The distinction in this case is that, while before 1984 there nay have
been, and now may be, some fluctuations in production or sales due to the
nature of the business, during the period of 1984-91, the hearings officer
found that there was no business operating at the site, regardless of the
nat ur e.
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Martin, a quarrying operation cannot be interrupted or
abandoned. Martin does not support such a proposition. Nor
does evidence of stockpiled rock otherw se preclude findings
of either interruption or abandonnment under ORS 215. 130.

Al t hough petitioner considers the county's findings of
di sconti nuance and abandonnent together, we note that the
two concepts are distinct, and in this case provided two
i ndependent bases wunder ORS 215.130 for the ~county's
conclusion that petitioner had lost its right to resune its
quarry operation. First, the hearings officer determ ned
that by virtue of the quarry's non-use for nore than one
year, the use had been discontinued (i.e., interrupted) for
pur poses of ORS 215.130 and ZDO 1206. Second, the hearings
officer determ ned that petitioner had abandoned the quarry
use when it converted the property to a firewood processing
and wood sorting business. W do not find the hearings
officer msconstrued ORS 215.130 with regard to either
basi s.

ORS 215. 130 does not specify a tinme period necessary to
establish interruption. It nerely provides that an affected
use "may not be resuned after a period of interruption.”
The county applied t he one year time limt for
di sconti nuance under ZDO 1206 to conclude the wuse was
di sconti nued for purposes of ORS 215.130. Petitioner does
not argue that the county msconstrued ORS 215.130 by

applying a one-year limt. Rat her, petitioner argues the
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county m sconstrued ORS 215.130 by finding that the use was
di sconti nued when there was stockpiled rock remaining on the
site during that period.

Wth regard to the county's finding of abandonnment
based on the | ease of the site to another use, petitioner's
argunment appears to be essentially the sane: so long as
rock continued to be stockpiled on the site, there could be
no abandonnment under ORS 215. 130.

The hearings officer found, and we agree, that the
facts in this case are somewhat simlar to those in Lane

County v. Bessett, where the Court of Appeals determ ned

t hat I nci dent al sal es of st ockpi |l ed rock after
di sconti nuance of quarrying activities did not constitute an
active quarry operation for purposes of ORS 215.130. I n
that case, the US Arny Corps of Engineers sold a forner
quarry site to the Mdbile Crushing Conmpany after its use of
the quarry during a dam construction project. The court
expl ai ned,

"There was sone additional evidence relating to
the renoval of |oose rock from the quarry after
1965. * * * [T]he npbst certain evidence of use of
rock fromthe quarry after 1965 was the docunented
fact that 75 cubic yards of |oose rock were
renoved by the Corps of Engineers in 1975 * * *,

"There is no evidence -- and Mbile does not
contend -- that any quarry activities other than
removal of |oose rock (i.e., blasting or crushing)
were conducted by the Corps on the property after

t he dam construction projected was conpleted. * *
*
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"In sum even viewing Mbile' s evidence nost
favorably to it, there was a quantum di m nution in
the amount and nature of the Corps' operations on
the property after the dam was conpl eted.
Bl asting and <crushing ceased conpletely; t he
vol ume of rock renoved decreased from 2.5 mllion
cubic yards during the period of construction to
16,652.8 cubic yards for the ten year period
thereafter; and the regular daily operations which
took place during construction declined to a
maxi mum work total of 3,000 truckloads of rock
haul ed from the quarry site by the Corps during
the 10 years from the tinme the dam construction
was conpleted to the tinme the property was zoned.

"Mobil e argues that quarry operations are by their
nat ure spor adi c, and a di sconti nuance or
abandonnent cannot be inferred from the nmere fact
bl asting and crushing cease after |arge stockpiles
of | oose rock have accunul at ed, or from
fluctuations in the volune of extractions or
sales. * * * VWhile we agree with that concept in
the abstract, we do not agree with any inplication
by Mobile -- if such is intended -- that a quarry
use cannot be abandoned.”

"% * * * *

"The facts here differ from those in Bither [v.

Baker]. In that case, the discontinuance of types
of quarry activities (i.e., blasting and crushing)
was hel d to be I nsufficient to provi de
di sconti nuance of the quarry use itself, in light
of the evidence that there were ongoing sales and
of the owner's intention to conduct quarry
operations in the future. In this case, there is

no persuasi ve evidence that the Corps intended the
continuation of the quarry operations on the site
after it conpleted the Fall Creek Dam in 1965.
Procedures for disposal of the property were
initiated by the Corps in Decenber of that year.
Moreover, as earlier indicated, there was no proof
of any cogni zabl e amount of rock renmoved from the
quarry site by the Corps of Engineers on the date
the property was zoned or during the relatively
proxi mate preceding period. * * * The quarry
activity which was occurring at the tinme of
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zoning, as far as the evidence shows, was no nore
than an incidental use of property which had been
decl ared excess and was awaiting sale.” Lane
County v. Bessett, 46 Or App at 326-27 (Enphasis
in original.)

The inquiry in that case was whether an ongoing quarry
operation existed on the date restrictive zoning was applied
to the case. The court concluded that the fact there my
have been some incidental sale of rock which had renmained
after the active quarrying had ceased did not establish a
continuation of the quarrying use. That, plus the fact that
the quarry owners had evidenced an intent to discontinue the
quarry use by virtue of their sale of the property, lead to
the court's conclusion that the quarry had been abandoned
for purposes of ORS 215.130 prior to establishment of
restrictive zoning.

In this case, the hearings officer's finding of
di sconti nuance rests not only on his finding that possible
sales or other renoval of stockpiles rock at tinmes during
the late 1980's was no nore than "incidental," but also on
his finding that there was nore than a two-year period
during which there was no quarry-related activity at all
The county's conclusion is both reasonable and correct.
Evi dence of stockpiled rock in an otherw se unused and
unmai nt ai ned quarry does not constitute an ongoing quarry
operati on. The hearings officer's finding that the quarry
was wholly inactive but for the remains of stockpiled rock

for nore than one year, supports a conclusion that the site
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has been discontinued or interrupted for purposes of ORS
215. 130.

Regarding the finding of abandonnment, the Oregon
Suprene Court has defined abandonnent to nmean the voluntary

relinqui shment of a known right. Rencken v. Young, 300 O

352, 357, 711 P2d 954 (1985). Based on this definition, and
on the courts' abandonnent analyses in both Martin and Lane

County v. Besset t, we find the hearings officer's

determ nation that abandonnment is established through an
active intent to discontinue the use is reasonable and
correct. The county did not m sconstrue the standard when
it found that petitioner's |lease of the site to another
unrel ated business evidenced an intent to abandon the site
as a quarry.

The first assignnent of error is denied.?
SECOND, THI RD, FOURTH AND FI FTH ASSI GNMENTS OF ERROR

Petitioner asserts the followng county findings are
not supported by substantial evidence: (1) "that no
crushing or quarrying activity occurred on the property from
1984 through 1991"; (2) "that the site did not remain open
for the sale of rock from 1984 through 1991;" (3) "that by

41t is possible petitioner's argument is that the county's findings are
i nadequate to support its conclusion. W reject that argunent, to the
extent it is nade. The county's findings adequately identify the rel evant
criteria, set forth the facts upon which the county relies, and explain how
those facts lead to its conclusion. ORS 215.416; M ssion Bottom Assoc. V.
Marion County, _ O LUBA ___ (LUBA No. 96-057, Septenber 26, 1996), slip
op 8-10; LeRoux v. Mal heur County, 30 Or LUBA 268 (1996).
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the end of 1988, approximately two years had passed during
which no identifiable activity associated with a quarry use
occurred on the subject property"; and (4) "that between the
years of 1989 through 1991 the use of the property was
converted to firewood processing and wood sorting business,
and the quarry use of the site was abandoned."” Petition for
Revi ew 14- 15.

Petitioner does not discuss these findings individually
to establish factually that the evidence in the record does
not support the hearings officer's findings. Rat her
petitioner contends generally that the evidence in the
record denonstrates that the evidence upon which the
hearings officer relied is incorrect, and that the hearings
officer did not adequately consider petitioner's evidence
which conpels a conclusion that the quarry has been
continuously operational. Petitioner argues that the
evidence from neighboring property owners upon which the
hearings officer relied is wholly unreliable, and generally
contends that an affidavit from petitioner's president,
county records, Departnent of Geology and M neral [|ndustries
(DOGAM ) records, one letter from a neighboring property
owner and custoner, four letters from other custoners, and
testinmony from an expert who testified on behalf of
i ntervenors, denonstrates that the hearings officer's
factual conclusions are incorrect.

| ntervenors respond with nunmerous exanples of specific
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testinmony and letters from nei ghbors of the site, all of
which uniformy contend that the quarry was closed and that
it appeared to be abandoned between 1984 and 1991, and t hat
between 1990-91 it was converted to a |log storage yard.
| ntervenors also discuss the evidence upon which petitioner
relies in arguing that petitioner's evidence does not refute
t he factual observations of the neighbor or establish that
the quarry remai ned active during the contested peri od.

As intervenors explain, the bulk of petitioner's
evidence nerely establishes that wuntil the early 1980s
petitioner filed yearly "limted exenption permt" renewals
with DOGAM in order to avoid reclamtion requirenents.
During the 1980s when the county, rather than DOGAM ,
mai ntained the limted exenption period records, a county
planner filed the required docunents yearly. Hi s inspection

report for 1985 states:

"No activity at site on inspection date. O fice
appears unused - subj ect of consi der abl e
vandal i sm Excavation appears to be occurring
primarily on the north wall of the mning site,

directly north of the settling pond. Very little
stockpil e observed (approx. 1500 cu ft) except for

ol der piles on gravel floor." (Enphasi s added.)
Record 691
Hs inspection report for 1986 states, "A small anount of

pit-run material has been renmoved from this quarry during
the last year. No changes were observed."” Record 687. His
i nspection reports for 1987 and 1988 are nearly identical

H s 1989 inspection report states, "A small amunt of pit-
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run material has been renmoved form the quarry during the
| ast year of the permt. Much of the mning site has been

cl eaned up and graded. There is sonme log storage within the

site.” Finally, his 1990 inspection report states:
"Again, a small amunt of pit-run material has
been renoved from the quarry during the |ast year
of the permt. Most of the mning site is now

being used for sorting and transporting raw | ogs.
Al so observed several piles of firewood. There is
a new office trailer on-site associated with this
| oggi ng business."” Record 669.

During each of these years, petitioner's renewa
application, which prompted the county's inspection report,
represented that petitioner had renoved approximtely 1,000
cubic feet of rock, and in 1986 and 1987, 5,000 cubic feet.
G ven petitioner's acknow edgnment t hat no extraction
activities occurred between 1984-1991, and the planner's
initial observation that in 1985 only approximately 1,500
cubic feet renmained, there appears to be an inconsistency in
the amount of rock renoval that nmay have occurred during
this tine. This inconsistency appears also in the letters
of custonmers who recall purchasing nore than was either
represented by petitioner or observed by the county as being
renmoved fromthe site. See Record 56, 57.

In addition to the questions about the anount of rock
that may have been renoved, intervenors also point out that
petitioner could not verify with any receipts, any sale of
rock between 1984 and 1991. An affidavit from petitioner's

president states that sonme sales receipts could not be

Page 19



© 00 ~N oo o b~ w NP

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

produced because they routinely are kept for only five
years. Petitioner did, nonethel ess, produce extensive sales
receipts for sales before 1984 and after 1991. I n
addition, although expressly requested by the hearings
officer, petitioner did not provide a copy of the lease to
the |log storage operation which could have clarified the
terms and extent of t hat operation.?> Record 100.
| ntervenors argue that the npbst petitioner's evidence could
establish is that some pit-run rock remained on the site
after all quarry operations otherw se ceased after 1984, and
t hat occasionally, sonme incidental anmounts of pit-run rock
may have been renoved fromthe site.

In order to factually establish the non-use of the
quarry site, intervenors rely on testinony fromtwo experts
who used aerial photographs to evaluate the site. Bot h
provi ded detailed testinony to support their conclusion that
the quarry was inactive during the contested period.
I ntervenors also provide accounts from nunerous neighbors
who testified, both orally and in witing, that during the
period in question, no quarrying activities occurred on the
site. For exanple, several neighbors testified regarding

the debilitated condition of the structures of the site,

SIntervenor also explains that petitioner appeared during the |ocal
proceedi ngs through its attorney. At the time of the public hearing, the
evi dence upon which petitioner relied consisted primarily of the DOGAM and
county records. Following the public hearing, but before the record was
closed, petitioner supplenented the local record with the affidavit of
petitioner's president and the custoner letters.
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which were vandali zed, overgrown wth vegetation and
apparent|ly abandoned. Record 228-56; 468-89. | nt ervenors
al so cite evidence provided by nei ghbors who testified that,
in contenplation of purchasing their hone adjacent to the
quarry site, they contacted petitioner regarding the status
of the quarry and were told it had been closed. Record 468.
Anot her nei ghbor requested to purchase rock from the quarry
and was told by petitioner that it was cl osed. Record 353.
Ot hers purchased rock from petitioner, with recei pts show ng
the rock came from another quarry owned by petitioner, a
much further distance away. One nei ghbor noted upon
visiting the site that there was no electrical service to
any of the structures. Record 485. | nt ervenor notes that
petitioner applied to have the electricity reinstalled in
1992. Record 3109. Finally, a 1991 letter from petitioner
to DOGAM nentions that "[t]he quarry has not been actively
mned in several years; however, we did mne approximtely
1,000 tons in 1991 and may increase this ampunt in 1992."
Record 663.

As a review body, we are authorized to reverse or

remand the challenged decision if it is "not supported by
subst anti al evi dence I n t he whol e record.”
ORS 197.835(7)(a)(C). Substantial evidence is evidence a
reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 O 104,

119, 690 P2d 475 (1984); Bay v. State Board of Education,
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233 Or 601, 605, 378 P2d 558 (1963); Carsey v. Deschutes

County, 21 O LUBA 118, aff'd 108 Or App 339 (1991). In
review ng the evidence, however, we nmay not substitute our
judgnent for that of the |ocal decision naker. Rat her, we
must consider and weigh all the evidence in the record to
which we are directed, and determ ne whether, based on that
evi dence, the |ocal decisionmker's conclusion is supported

by substantial evidence. Younger v. City of Portland, 305

Or 346, 358-60, 752 P2d 262 (1988); 1000 Friends of Oregon

v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).

If there is substantial evidence in the whole record to
support the local governnent's decision, LUBA will defer to
it, notw thstanding that reasonable people could draw

different conclusions from the evidence. Adler v. City of

Portland, 25 Or LUBA 546, 554 (1993). \Where the evidence is
conflicting, if a reasonable person could reach the decision
the city nade, in view of all the evidence in the record
LUBA will defer to the l|ocal governnent's choice between

conflicting evidence. Mazeski v. Wasco County, 28 Or LUBA

178, 184 (1994), aff'd 133 Or App, 258, 890 P2d 455 (1995);
Bottum v. Union County, 26 Or LUBA 407, 412 (1994); Mlnnis

v. City of Portland, 25 Or LUBA 376, 385 (1993). Furt her,

in order to overturn the county's denial on evidentiary
grounds, it is not sufficient for petitioner to show there
is substantial evidence in the record to support its

posi tion. Rat her, the "evidence nust be such that a
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reasonable trier of fact could only say petitioners

evidence should be believed."” Thomas v. City of Rockaway

Beach, 24 Or LUBA 532, 534 (1993); Schmaltz v. City of Hood

River, 22 O LUBA 115, 119 (1991). Petitioner nust
denonstrate it sustained its burden of proof of conpliance
with the applicable criteria as a matter of law. Jurgenson

v. Union County Court, 42 Or App 505, 600 P2d 1241 (1979).

Petitioner's substantial evidence chall enge appears to
be premsed on its interpretation of ORS 215.130 that the
exi stence of rock stockpiled on the site, wth sone
i ndi cati on of occasional incidental amounts of renoval, is
sufficient to establish an ongoing quarry operation. As
di scussed in the first assignnment of error, the hearings
officer rejected that interpretation. Based on the hearings
officer's interpretation of the statute, there nust be
substantial evidence of sone ongoing quarry operation to
sustain a nonconformng use. The evidence upon which
petitioner relies does not establish, as a matter of |[|aw,
that its quarry was operational on an ongoing basis during
t he contested period.

Moreover, even if the evidence upon which petitioner
relies could support a finding of continuous use, petitioner
has not established either that the evidence upon which the
county relied is incorrect, or that only petitioner's
evi dence can be believed. Based on the uniformty of the

evi dence provided by intervenors, and the inconsistencies
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and gaps in petitioner's evidence, the hearings officer's
choi ce between sonetinmes conflicting evidence is reasonabl e.

Based on all the evidence in the record to which we
have been cited, we find that there is substantial evidence
in the record to support the county's decision that the
quarry operation was discontinued under ZDO 1206, and
i nterrupted and abandoned under ORS 215. 130.

The second through fifth assignments of error are
deni ed.
SI XTH ASSI GNMENT OF ERROR

Petitioner disputes the county's nmethod of cal cul ating
t he amount of aggregate extracted from the quarry prior to
t he abandonnent. Because we agree wth the county's
determ nation that the quarry operation was discontinued and
abandoned, we need not reach the issue of whether the county
correctly calculated the amunt of aggregate extracted prior
to the tinme the quarry lost its nonconform ng use rights.

The county's decision is affirmed.
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