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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JEAN PEKAREK
Petitioner,
VS.
LUBA No. 96-135

WALLOWA COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
DAVI D MANUEL AND LEE MANUEL,
| nt ervenor s- Respondent . )

Appeal from Wall owa County.

Jean Pekarek, Enterprise, filed the petition for review
and argued on her own behal f.

No appearance by respondent.

D. Rahn Hostetter, Enterprise, filed the response brief
and argued on behalf of intervenors-respondent. Wth him on
the brief was Mautz, Baum Hostetter & O Hanl on.

HANNA, Chief Referee, participated in the decision.

REMANDED 05/ 23/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the county's decision approving an
application for a "zone permt" to allow a single famly
dwel I'ing.1
MOTI ON TO | NTERVENE

David and Lee Manuel nove to intervene on the side of
respondent. There is no objection to the notion, and it is
al | oned.
FACTS

On March 5, 1996, intervenors filed a zone permt
application requesting approval for a single famly dwelling
on a 9.1 acre parcel. The subject property is |located on
the term nal portion of the Wall owa Lake Moraines in an area
zoned Recreation Residential (R-2). The Wallowa County
Zoning Articles (WCZA) allow single famly dwellings in the
R-2 zone "subject to admnistrative review for conpliance
with the general provisions" of the R-2 zone. WCZA 18.015.
As permtted by the WCZA, the Planning Director referred the
application to the Wallowa County Planning Comm ssion for
revi ew. The planning comm ssion concluded that "[a]ll
applicable review criteria [have] been satisfied,” and

approved the application. Record 35. Petitioner appealed

lunder the Wallowa County Code, a "zone pernmt" is a |land use approval
for an allowed use in a given zone. Willowa County Zoning Article 12.
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t hat decision to the Wallowa County Court. The county court
reviewed the application based on the record devel oped
before the planning comm ssion. It held two public
heari ngs, during which it accepted statenents from
interested persons based on the planning conm ssion record.
The county court nmodified the decision of the planning
conm ssion by adding a new condition, and approved the
application. This appeal foll owed.
FI RST ASSI GNMENT OF ERROR

WCZA 18.025(9) requires that "[e]vidence shall be
submtted that * * * an adequate water supply [is] available
or will be provided in conjunction wth the proposed
devel opnment . " The county found that "adequate water has
been established in the existing water and holding tanks."
Record 4. Petitioner argues that this finding is not
supported by substanti al evi dence in t he record.
| ntevernors argue that the finding is adequately supported.

Substantial evidence is evidence a reasonable person

would rely on to support a conclusion. City of Portland v.

Bureau of Labor and Ind., 298 O 104, 690 P2d 475 (1984);

Carsey v. Deschutes County, 21 Or LUBA 118, aff'd 108 O App

339, 815 P2d 233 (1991). In reviewing the evidence, we nmay
not substitute our judgnent for that of the |ocal decision
maker. Rather, we nust consider and weigh all the evidence
in the record to which we are directed, and determ ne

whet her, based on that evidence, the |ocal decision mker's
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conclusion is supported by substantial evidence. Younger V.

City of Portland, 305 O 346, 358-60, 752 P2d 262 (1988);

1000 Friends of Oregon v. Marion County, 116 O App 584

588, 842 P2d 441 (1992); Eckis v. Linn County, 110 O App

309, 821 P2d 1127 (1991). If there is substantial evidence
in the whole record to support the county's decision, LUBA
will defer to it, notwithstanding that reasonable people
could draw different conclusions from the evidence. Adl er

v. City of Portland, 25 Or LUBA 546, 554 (1993). However,

in deciding whether a challenged decision is supported by
substantial evidence in the whole record, we nust consider
whet her supporting evidence is refuted or wunderm ned by

ot her evidence in the record. Eckis v. Linn County; WIson

Park Neigh. Assoc. v. City of Portland, 27 O LUBA 106

(1994), aff'd 129 Or App 33, 877 P2d 1205, rev den 320 O
453 (1994).

The record shows, and the parties do not dispute, that
t he proposed dwelling will be served by an existing well,
which already serves a dwelling on the adjacent property.
The record includes the results of a 24 hour flow test
showi ng that the well produces 1 and 7/8 gallons per mnute
(gpm . Record 63 and 110. The water from the well is
punped into two 1100-gallon holding tanks, each of which is

equi pped with a separate punp, which can deliver pressurized
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water to each dwelling.2 The record contains a letter from
an engi neer evaluating the adequacy of this water systemfor
both dwellings. Record 62 and 112. The engi neer under st ood

that the well produced 3 gpm and stated that

"[a] typical residential water use for in house is
about 100 gallons per day per person. A five
person house would therefore use 500 gallons per
day, or allow ng for periodic higher [usage], such
as holidays with several visitors, a conservative
water use of 1000 gallons per day per residence
can be assuned. Note that this does not consider
outside water uses for irrigation and | andscaping.
The two residences on the well would use up to
2000 gal | ons per day.

"The 3 gpm flow rate will produce 4320 gall ons per
day if run continuously. This provides a
reasonabl e reserve factor provided that the well
wi Il produce 3 gpm continuously and the water is
not used outside the house.

" would recommend that the well be run
continuously for a 24 hour period at the 3 gpm
rate to make sure this rate is sustainable. Al so
t he honeowners should be strongly advised that the
wel |l capacity is only adequate for in house uses,
and that there is no guarantee that the well flow
will hold up long term" Record 62 and 112.

Both parties rely on the results of the flow test and
different parts of the engineer's letter to support their
argument s.

The evidence to which we are cited does not constitute

2The record includes a copy of an "Agreement for Joint Use," in which
the intervenors and the nei ghboring property owners agreed to share equally
the costs of devel oping, operating and maintaining a water system that was
to include a 550-foot-deep well producing 4 gom and a single, 1500-gallon
hol ding tank to serve both dwellings. The water system actually devel oped
does not conformto the ternms of the agreenent.
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substantial evidence to support the challenged finding that
the water supply is adequate under WCZA 18.025(9).
I ntervenors point to the engineer's estimte that two
dwellings "would use up to 2000 gallons per day," and the
results of the 24-hour flow test showing that the well can
produce 1 and 7/8 gpm or alnost 2700 gallons per day, as
substantial evidence to support the county's finding that
"an adequate water supply has been established."” Thi s
reliance on isolated statenments from the engineer's letter
di sregards, w thout explanation, the conclusion in that sane
letter that a well producing 3 gpm is barely adequate to
meet the in-house water needs for two hones. In addition
to the Iletter from the -engineer, the record contains
statenments from two individuals questioning the adequacy of
the water supply. One person stated that his own well
produces 8 gpm but that the well still cannot keep up wth
i n-house demands if he "run[s] just one sprinkler outside."
Record 39. The other person stated that she has a
background in geology and geohydrology, and that she
believes that the well at issue taps into a "very snall
perched aquifer."” She questioned whether such a water
source woul d be adequate for two dwellings. Record 40. The
engineer's letter, taken as a whole, and the statenents of
the two individuals underm ne the selected statenents from
the engineer's letter relied on by intervenors and the

county to such a degree that the challenged finding is not
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supported by substantial evidence in the record.

The first assignnent of error is sustained.
SECOND AND THI RD ASSI GNVENTS OF ERROR

In her second and third assignnents of error,
petitioner challenges the adequacy of the county's findings
that the proposed dwelling neets the WCZA requirenents that
dwellings in the R-2 zone be no nore than 25 feet tall, and
have a roof pitch of 4/12.3 WCZA 18.025(1) and (3).4
Petitioner argues that the county's findings that the
proposed dwelling neets these requirenents are not supported
by substantial evidence in the record, and that the county
erred in not requiring the applicants to submt a scaled
drawi ng of the proposed dwelling show ng the hei ght and roof
pitch, as required by WCZA 6. 030(2).

To obtain remand of a decision because information
required by the local code is mssing fromthe application
petitioner nust explain why the mssing information is
necessary to determne that the proposed devel opnent

conplies with applicable approval standards, and that the

3The roof pitch ratio shows rise over run, or the vertical height gain
over the horizontal distance that is the width of the roof to its peak.
WCZA 18.025(3) requires that the roof rise no nore than 4 feet for every 12
feet it runs.

4WCZA 18.025(1) states that "[b]uilding heights in excess of twenty five
feet nmust be in harnmony with surrounding properties." Because the county
found that the proposed dwelling would be 24 feet tall, it did not
deternine whether the structure would "be in harmony with the surrounding
properties.”
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mssing information is not otherwise in the record.

Chanpion v. City of Portland, 28 O LUBA 618 (1995).

Petitioner argues that a scaled drawing IS necessary to
determne or establish the height and roof pitch of the
proposed structure, and that absent such a scaled draw ng,
there is no evidence in the record showing how tall the
proposed dwelling will be, or what its roof pitch will be.
Consequently, according to petitioner, the county's findings
regarding these two criteria are not supported by
substantial evidence in the record.

| ntervenors respond by pointing to drawings of the
exterior of the proposed dwelling in the record, which
include the following typewitten notations: "Roof pitch
4/ 12, Structure Height 24'." Record 118. I ntervenors al so

rely on their own statenents in the record, assuring the

county that the dwelling will not exceed 24 feet in height,
as well as their application, which states that "[a]ll
structures will be 25 feet in height fromthe ground to the
top of the roof." Record 90.

W have said that an unsupported statenent in an
application or other docunent is not evidence. Pal ner v.

Lane County, 29 O LUBA 436 (1995); Calhoun v. Jefferson

County, 23 O LUBA 436 (1992). We have also said that
assurances by the applicant or the applicant's attorney that
t he proposed use will not violate an applicable standard are

not substantial evidence that the standard will be net.
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Wiester v. Clackamas County, 25 Or LUBA 425 (1993); Neste

Resin Corp. v. City of Eugene, 23 O LUBA 55 (1992). The

witten and oral statenents relied on by intervenors in this
case are not supported by any docunentation in the record,
and therefore they do not constitute substantial evidence to
support the county's findings that the proposed dwelling
wll be 24 feet tall and have a 4/12 roof pitch. The
typewitten notations on the drawi ngs of the exterior of the
proposed dwelling also are nothing nore than unsupported
assurances that the dwelling will conply with the hei ght and
roof pitch requirenents.?® We agree with petitioner that
the findings of conpliance with these requirenments are not
supported by substantial evidence in the record. We al so
agree that the county erred in not requiring a scaled
drawi ng of the proposed dwelling as required by the WCZA,
because such a drawing is necessary to determ ne that the
proposed dwelling conplies with the applicable height and
roof pitch standards, and the mssing information is not

otherwise in the record. Chanpion v. City of Portl and.

The second and third assignments of error are

sust ai ned.

5The county expressly found that the drawings of the exterior to which
we refer are not to scale and should not be relied upon to show conpliance
with the design standards. Record 4. In addition, we observe that the
drawi ngs of the exterior of the proposed dwelling show two different
exterior designs. W cannot tell fromthis record which design is actually
proposed.
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FOURTH ASSI GNMENT OF ERROR

In her fourth assignnment of error, petitioner takes
issue wth the county's condition of approval, which
requires the planning director to deny the building perm:t
for the proposed dwelling if the planning director "deens
t hat substantial changes to the permt application have
occurred. " Record 5. Petitioner argues that the condition
effectively defers findings of conpliance with the design
review standards until the building permt stage, which does
not require notice or a hearing. Petitioner asserts that
such a deferral is inproper and prejudices her substantia
rights, because it denies her the right to participate in
the process in which the county will determ ne whether the
proposed dwelling conplies wth the applicable design

standards. The relevant findings and condition state:

"Finding 7.5 After considerable deliberation, the
[ County] Court finds that the 25" structure height
will be net. In that, the sketch submtted was
not intended to serve as actual draw ngs of the
proposed structure, is not to scale and therefore
should not be relied upon for strict conpliance
with a standard. Upon application for a building
permt, the drawings of the structure nust be in
harmony wth the appearance of the sketch
presented with the application and nust neet the
standards as presented in the application.
Therefore, the [County Court] chooses to nodify
the decision of the Planning Conm ssion by adding
a condition of approval addressing procedure upon
subm ssion of a building permt application (see
finding 7.6).

"Finding 7.6 The [County] Court finds that the
Pl anni ng Conmm ssion decision was prudent and that
the decision of the Conm ssion should be adopted
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by reference herein. However, the [County] Court
further finds that nodification of the decision
for clarification of the intent is necessary.
Therefore, an additional <condition of approval
shall be placed providing that if substantial
changes occur at the time of application for a
building permt, the building permt shall be
denied and the zone permt shall be deemed no
| onger valid.

* * * % *

"Condition 8.1 Upon application for a building
permt under the auspices of this zone permt, if
the [Planning] Director deens that substantial
changes to the permt application have occurred

the building permt shall be denied and the zone
permt shall be deenmed invalid." Record 4-5.

Qur cases establish that a |ocal government may not
defer determ nations of conpliance with applicable approva

st andar ds. Fol and v. Jackson County, 18 Or LUBA 731, 773

(1990). Qur cases also provide that a |ocal government
cannot defer determi nations of conpliance with a mandatory
approval criterion to a later stage in its approval process
unless its regulations or decision require the full
opportunity for public invol vement provided in the
proceeding from which the required determ nation was

deferred. Holland v. Lane County, 16 O LUBA 583, 596

(1988) The absol ute prohi bition agai nst deferred
determ nations of conpliance found in Foland applies where
the | ocal government has only one opportunity to make a | and
use decision regarding the proposed devel opnent, and nust
find the proposed devel opnent neets the applicable criteria

as part of the challenged decision. The nore flexible
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standard found in Holland applies where the proposed
devel opnent is subject to nmultiple land use approvals, or
mul ti ple phases of approval, and the applicable criteria
must be nmet before the final |and use approval can be
granted, but findings of conpliance with the criteria are
not necessarily required as an el enment of any one particul ar
approval in the sequence of approvals.

This case is closer to Foland than it is to Holland,
because no additional |and use approvals are required before
the proposed dwelling can be built. Because we concl ude
that the county's finding that the proposed dwelling will be
24" tall is not supported by substantial evidence, we agree
that the condition quoted above inproperly defers findings
of conpliance wth applicable design standards to the
bui l ding pernmt stage.®

The fourth assignnment of error is sustained.

The decision is remnded.

6Even if Holland applied in this case, the county has not established
that it will ensure an adequate notice and opportunity to be heard prior to
a determination of whether the criteria are satisfied.
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