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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN ALLAN PETERSEN and TI DE )
CREEK ROCK, )
)

Petitioners, ) LUBA No. 96-205
)

VS. ) FI NAL OPI NI ON

) AND ORDER

COLUMBI A COUNTY, )
)
Respondent . )

Appeal from Col umbi a County.
Agnes M Petersen, St. Helens, represented petitioners.

John K. Knight, County Counsel, St. Helens, represented
respondent.

LI VI NGSTON, Referee; HANNA, Chief Referee; GUSTAFSON,
Referee participated in the deci sion.

Dl SM SSED 05/ 30/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal the county's ORS 197.615 notice of
adoption of amendnents to its surface m ning ordi nance.
| NTRODUCTI ON

On Sept enber 30, 1992, t he county board of
conmm ssioners adopted Ordinance No. 92-8 (the Ordinance).
The Ordi nance anended the county's surface mning ordinance
to establish a two-cent per ton regulatory fee to pay the
costs of regulating surface mning. The Ordinance was
appealed to this Board and then to the Court of Appeals,

whi ch remanded to us. Oegon City Leasing, Inc. v. Col unbia

County, 25 Or LUBA 129 (1993) (Oregon City Leasing I); and

Oregon City Leasing, Inc. v. Colunbia County, 121 Or App 173

(1993) (Oregon City Leasing |I1). The Court of Appeals

affirmed our second order wthout opinion, and the Oregon

Suprene Court denied review. Oregon City Leasing, Inc. .

Col unbia County, 26 Or LUBA 203, aff'd 126 Or App 314, rev

den 318 Or 661 (1994) (Oregon City Leasing II1).

We do not repeat here the discussion in Oregon City

Leasing |1l of the issues that were presented and decided in
Oregon City Leasing | and I1I. See 26 Or LUBA at 204-06. In
Oregon City Leasing IIl, we concluded that the Ordinance

amended, but did not replace, an earlier surface mning
or di nance. We also concluded that, consistent with the

opi nion of the Court of Appeals in Oregon City Leasing |11,
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notice of the adoption of anmendnents to the earlier
ordi nance rnust be given to the Departnent of Land
Conservation and Devel opnent (DLCD). In our remand order we

st at ed:

"[T] he chall enged ordinance is an anmendnment to an
acknowl edged |and use regulation and, therefore,
is subject to the requirenents of ORS 197.610 and
197.615. There is no dispute the county did not
provide notice to DLCD, as required by ORS 197.610
and 197.615. This neans the county inproperly
construed substantive provisions of the applicable

| aw and, under ORS 197.835(7)(a) (D), t he
chal | enged decision nust be remanded."” Or egon
City Leasing Il1l, 26 Or LUBA at 208.

Pursuant to our order, the county, using the notice of
adoption form prescribed by DLCD, sent notice of the
amendnments to DLCD on April 21, 1994, together with a copy
of the Ordinance, a copy of our final opinion and order in

Oregon City Leasing IIl, and copies of the order of the

Court of Appeals affirm ng our order w thout opinion and of
the order of the Oregon Suprene Court denying review
Record 12-28. The county also sent a copy of the notice of
adoption to the attorney for Oregon City Leasing, Inc.
Suppl enental Record 1.

ORS 197.610(2) permts a |ocal governnent to forgo the
45-day notice required under ORS 197.610(1) when the | ocal
government determnes that the Statewi de Planning Goals

(goals) do not apply to a particular proposed anendnent or
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new regul ation.? The notice of adoption sent to DLCD under
ORS 197.615 indicated that the goals do not apply to the
Or di nance. Record 13.2 Because the goals do not apply to

t he Ordinance, the county did not give the 45-day notice to

ga A W N P

DLCD.

10RS 197.610 provides, in relevant part:

"(1) A proposal to amend a Iocal governnment acknow edged
conprehensive plan or land use regulation or to adopt a
new |and wuse regulation shall be forwarded to the
director at least 45 days before the final hearing on
adoption. The proposal forwarded shall contain the text
and any suppl enental informati on that the | ocal
government believes is necessary to inform the director
as to the effect of the proposal. The director shall
notify persons who have requested notice that the
proposal is pending.

"(2) \When a local governnent determines that the goals do not
apply to a particular proposed anmendnent or new
regul ati on, notice under subsection (1) of this section
is not required. In addition, a |ocal government may
submit an amendment or new regulation with |ess than 45
days' notice if the local government determ nes that
there are energency circunstances requiring expedited
review. In both cases:

"(a) The anmendnment or new regul ation shall be subnitted
after adoption as provided in ORS 197.615(1) and
(2); and

"(b) Notwi thstanding the requirenments of ORS 197.830(2),
the director or any other person may appeal the
decision to the board under ORS 197.830 to 197. 845.

Tx % % % %"

20AR 660-18-022 restates the substance of ORS 197.610(2). OAR
660- 18- 040(2) provides, "The local governnment shall clearly indicate inits
transmittal which provisions of OAR 660-18-022 are applicable where the
adopted amendnment was not subnmitted for review 45 days prior to the final
heari ng on adoption." Thus OAR 660-18-040(2) states the requirement that a
| ocal governnment inform DLCD of its determ nation that the goals do not

apply.
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On October 24, 1996, nobre than two years after the
county submtted the notice of adoption to DLCD under ORS
197. 615, petitioners appealed the notice of adoption, but
not the Ordinance, to this Board. Petitioners state in an
affidavit that they did not receive notice that the notice
of adoption had been mailed to DLCD until after October 4,
1996. Petitioners' notice of intent to appeal to this Board
notes the county's determ nation that the goals do not apply
to the Ordinance. Petitioners contend that the notice of
adoption cont ai ns t he first expressi on of this
det erm nati on.

MOTI ON TO DI SM SS

After petitioners filed a petition for review, the
county filed a motion to dism ss which responds to certain
contentions in the petition for review

A Ti nmel i ness of Motion to Dismss

Petitioners contend the county's notion to dismss is
untinely because it was not filed within 10 days of the date
the city received petitioners' notice of intent to appeal to
L UBA. Petitioners rely on our rule addressing notions,

whi ch states, in relevant part:

"Time of Filing: A party seeking to challenge the
failure of an opposing party to conply with any of
the requirenents of statutes or Board rul es shal
make the chall enge by notion filed with the Board
and served on the adverse party within 10 days
after the noving party obtains know edge of such
alleged failure. * * **  OAR 661-10-065(2).

We reject petitioners' argunent. A challenge to our
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jurisdiction my be brought at any tinme and is not subject
to the ten-day requirenment of OAR 661-10-065(2). See No
Casi no Association v. City of Lincoln City, 30 O LUBA 79

82 (1995); Elliott v. Lane County, 18 O LUBA 871, 874

(1990) .

B. Nat ure of Deci sion

The county contends petitioners' appeal is untinely and
should be dism ssed on that basis. The county nentions,
alnost in passing, that the challenged decision is a
m nisterial act that reflects an earlier determ nation, made
at the time the Ordinance was considered and adopted, that
the goals do not apply to the Ordinance. Because we agree
the challenged decision was a mnisterial act wthout
i ndependent significance, we conclude it is not a |and use
deci sion subject to our jurisdiction.

The adoption of the Ordinance itself was a |and use

deci sion, and, as the Court of Appeals stated in Oregon City

Leasing I1l, notice of that decision to DLCD was required by

ORS 197.615. A determ nation that the goals do not apply to
an amendnment of a conprehensive plan or |and use regul ation
must be made at the time the amendnent is adopted. In this
case, the determ nation that the goals do not apply was nade
when, at the time of adopting the Ordinance, the goals were
found not to apply (or at |east were not applied) and hence
were not a factor in shaping the Ordinance. Whet her the

determ nati on was correct is not before us. The notice of
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adoption does not state a new determ nation. DLCD or any
persons, including petitioners, could have appealed the

deci sion to adopt the Ordinance to LUBA under ORS 197.830 to

197. 845, and cont ended t he goal s did apply.
ORS 197.615(2)(Db). The appeal could have addressed
i nadequacies in the Odinance wth respect to the

application of the goals.

C. Ti mel i ness of Appeal

We now turn to the county's challenge to petitioners'
standing. W agree with the county that were the chall enged
decision a |and use decision, petitioners' appeal would be
untinmely. ORS 197.830(8) governs the time for appeals to

LUBA and provides, as materi al:

"A notice of intent to appeal a |and use decision

or limted land use decision shall be filed not
|ater than 21 days after the date the decision
sought to be reviewed becones final. A notice of

intent to appeal plan and |and use regulation
amendnments processed pursuant to ORS 197.610 to
197.625 shall be filed not Ilater than 21 days
after the decision sought to be reviewed is nmailed
to parties entitled to notice under ORS 197.615. *

* *x 1

Petitioners do not contend they were entitled to notice
under ORS 197.615. Nevert hel ess, relying on ORS
197.830(3) (b), they contend that notw t hstandi ng ORS
197.830(8), they are entitled to file an appeal nobre than
two years after the decision to adopt the Ordinance was
perfected by filing the notice of adoption with DLCD under
ORS 197.615. ORS 197.830(3) provides, in relevant part:
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"If a local governnment makes a |and use decision
wi t hout provi di ng a heari ng or t he | ocal
governnment makes a land use decision which is
different from the proposal described in the
notice to such a degree that the notice of the
proposed action did not reasonably describe the
| ocal government's final actions, a person
adversely affected by the decision nmay appeal the
decision to [LUBA] under this section:

"(a) Wthin 21 days of actual notice where notice
is required; or

"(b) Wthin 21 days of the date a person knew or
should have known of the decision where no
notice is required." (Enphasis added.)

We have construed the enphasized |anguage to apply
where a |ocal government is required to provide a hearing

under state or local law, but fails to do so. Tarjoto V.

Lane County, 29 O LUBA 408, 412, aff'd 137 O App 305

(1995); Leonard v. Union County, 24 O LUBA 362 (1992).

Petitioners do not show or argue that a required hearing was
not held in connection with the adoption of the Ordi nance.
Wth respect to the challenged decision, i.e., filling out
the notice of adoption and placing an "X" in the square
| abel ed "The Statew de Planning Goals do not apply,"” they
contend a hearing was required by either Colunbia County
Zoni ng Ordi nance (CCZO) 1606.2 or 1603, or by ORS 215. 060.
CCZO 1606 addresses "[r]equests to amend the text of
the Zoning Ordi nance or to change a |l arge area of the Zoning
Map of Colunmbia County to bring it into conpliance with the
Conpr ehensive Plan." It clearly does not apply to the

statement on the notice of adoption that the goals do not
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apply to the Ordinance.

Petitioners argue that if CCZO 1606.2 does not apply,
t hen CCZO 1603 nust apply. CCZO 1603 applies to quasi-
judicial decision making. W disagree with petitioners that
CCZO 1603 applies in this case, because the statenent on the
notice of adoption that the goals do not apply to the

Ordi nance was not a quasi-judicial decision. See Strawberry

H Il 4-\Wheelers v. Benton Co. Bd. of Comm, 287 O 591, 602-

03, 601 P2d 769 (1979).

ORS 215.060 requires noticed public hearings prior to
"[a]l]ction by the governing body of a county regarding the
plan." Assum ng "the plan" refers to the county
conprehensive plan, ORS 215.060 does not apply to the
statenment on the notice of adoption that the goals do not
apply to the Ordinance.3

We are not persuaded by petitioners' argunents that a
public hearing was required before the county indicated on
the notice of adoption that the goals do not apply to the
adoption of the Ordinance.

D. Notice of Decision

Petitioners do not contend that ORS 197.615(2) entitled

3Not wi t hstanding the fact that it is the notice of adoption itself that
petitioners challenge, their argunents from tine to tinme address alleged
errors in the adoption of the Ordinance itself. CCZO 1603 and CCZO 1606 do
not apply to the adoption of the Odinance, which is clearly not a quasi-
judicial decision and which neither amends the text of the CCZO nor changes
a large area of the county zoning map. ORS 215.060 does not apply to the
adoption of the Ordinance, which anends a surface nmining ordinance that is
not part of the county conprehensive pl an.

Page 9



© 00 ~N oo o b~ w NP

N e e T T N = T S S =Y
© O ~N o U A W N L O

themto notice of either the adoption of the Ordi nance or of
t he chal | enged deci si on. They were not participants in the
proceedi ngs |l eading to the adoption of the Ordinance and, as
far as we can tell, they did not make a witten request for

notice either before or after our remand in Oregon City

Leasing |1. In Orenco Nei ghborhood Organization v. City of

Hillsboro, 135 O App 428, 432, 899 P2d 720 (1995), the
Court of Appeals made clear that under ORS 197.610 to ORS
197. 625, only state notice requirenents nust be followed to
avoid tolling, wunder ORS 197.830(3), the 21-day appeal
period stated in ORS 197.830(8). Pursuant to our remand in

Oregon City Leasing 111, the county gave DLCD and the

participating party, Oregon City Leasing, Inc., the notice
required by ORS 197.615(1).4 No nore was required.?

We reject petitioners' argunent that a statenent on the
notice of adoption that the goals do not apply is itself a
separate decision that requires separate notice. If that
were true, it would be inpossible to conplete the process of

adopting anendnments to plans and land use regulations

4Under ORS 197.615(3) and OAR 661-18-055, DLCD in turn was required,
within five working days, to provide notice of the county's adoption of
the amendnment to those who requested notice and paid the fee established
under OAR 660- 18- 140.

SPetitioners contend they were entitled to notice of the challenged
deci sion under ORS 203.045, which pertains to the adoption of proposed

ordi nances. However, the actual decision challenged in this appeal -- the
notice of adoption, with its statenent that the goals did not apply to the
adoption of the Ordinance -- was not itself an ordinance to which ORS

203. 045 applies.
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because each such statenent would require a separate notice,
ad infinitum

ORS 197.830(3) operates to extend the appeal period
when a |ocal governnent is required to provide a hearing

under state law, but fails to do so. Leonard v. Union

County, 24 Or LUBA at 374. ORS 197.830(3) also operates to
extend the appeal period when required notice of a | and use

decision is not provided. LIloyd Dist. Comm Assn. v. City

of Portland, 141 Or App 29, 30, 916 P2d 884 (1996); League

of Wonen Voters v. Coos County, 82 O App 673, 729 P2d 588

(1986). Because petitioners have shown neither that a
heari ng was required under state or local |aw nor that they
were entitled to notice of the chall enged decision, they
cannot rely on ORS 197.830(3) to lengthen the 21-day appea

period established by ORS 197.830(8).

Finally, we reject petitioners' argunent that because
the notice to DLCD and Oregon City Leasing, Inc. was
untinmely under ORS 197.615, which requires notice not |ater
than five working days after the final decision, the county
was required to repeat the process of adopting the O di nance

fromthe beginning. OQur remand order in Oregon City Leasing

I'll gave the county an opportunity to provide proper notice
under ORS 197.610 and ORS 197.615 to the appropriate
parties. It did not require the county to start over. The
county conplied with our order.

Thi s appeal is dism ssed.
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