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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
BUHLER RANCH PARTNERSHI P,
Petitioner,
VsS. LUBA No. 96-240
WALLOWA COUNTY,
Respondent ,
and

JEAN PEKAREK, FI NAL OPI NI ON

AND ORDER
| nt ervenor - Respondent . )

N N N N N N N N N N N N N N

M LDRED ANNE FRASER
Petitioner,
VS.

WALLOWA COUNTY,

N N N N N N N N N N

Respondent .

Appeal from Wal | owa County.

D. Rahn Hostetter, Enterprise, filed the petition for
review and argued on behalf of petitioner Buhler Ranch
Par t ner shi p.

M| dred Anne Fraser, Joseph, represented herself.

No appearance by respondent.

Jean Pekarek, Enterprise, filed the response brief and
argued on her own behal f.

LI VI NGSTON, Adni nistrative Law Judge; GUSTAFSON, Chi ef

LUBA Nos. 96-241 and 96-242



Adm ni strative Law Judge, participated in the decision.

REMANDED (LUBA No. 96-240) 10/ 23/ 97
DI SM SSED (LUBA Nos. 96-241 and 96-242)

A WN PR
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1 You are entitled to judicial review of this Order.
2 Judicial review is governed by the provisions of ORS
3 197.850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

In this consolidated appeal, petitioner Buhler Ranch
Partnership appeals an ordinance (Ordinance 96-06), which
adopts anmendnents (the anmendnents) to the county's
conprehensive plan. The anendnents include the Wall owa Lake
Mor ai nes as part of the county's Goal 5 resource inventory
and adopt protection standards for <certain identified
resource sites.
PRELI M NARY MATTER

On Novenber 4, 1996, the county adopted Ordinance 96-
07, amending its zoning ordinance to include the Wallowa
Lake Moraines and nearby areas in the county's Goal 5
Resource Overlay zone, and creating specific protection
standards for the area. Petitioner MIldred Anne Fraser
appeal ed both Ordi nance 96-06 and Ordinance 96-07, but did
not file a petition for review Therefore, we dism ss her
appeals (in LUBA Nos. 96-241 and 96-242) and do not consider
Or di nance 96-07. Hereafter, we refer to petitioner Buhler
Ranch Partnership as "petitioner."
MOTI ON TO | NTERVENE

Jean Pekarek (intervenor) noves to intervene on the
side of respondent. There is no opposition to the notion,
and it is allowed.
FACTS

Wal | owa Lake occupies a portion of the large glacially
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carved basin just south of the city of Joseph in Wallowa
County. The lake is approximately four mles long (north to
south) and one mle wde (east to west), and is bordered on
the east and west by the Wallowa Lake Moraines, which are
tall ridges that rise up approximately 800 feet from the
wat ers of Wallowa Lake. These |ateral noraines and the | ake
basin bel ow were scraped out of the earth many thousands of
years ago by gl aci ers.

The noraines are privately owned and have historically
been used for the pasture of livestock in the sumrer and for
sel ective harvesting of tinber. Record 234. H ghway 351
runs down the entire eastern border of Wallowa Lake fromthe
city of Joseph into Wall owa Lake State Park at the southern
end of the | ake.

On August 5, 1996, the county adopted Ordi nance 96- 06,
which anmends the county's conprehensive plan to include
Wal | owa Lake and the Wallowa Lake Moraines as part of the
county's inventory of Goal 5 resources. Petitioner owns
approximately 935 acres of l|land on the west side of the
western noraine; approximtely 200 acres of that land is

within the Goal 5 overlay zone adopted by the county through

Ordi nance 96- 06. The anmendnents identify four Goal 5
resour ces: scenic (view) areas, natural (resource) areas,
wildlife habi t at ar eas, and ar eas of hi storica
signi ficance. Record 196. As required by Statew de

Pl anning Goal 5 (Goal 5) and OAR 660 chapter 16, which
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i npl enents the goal, the anendnents identify the |ocation,
quality, and quantity of each of +the resource sites,
identify conflicting uses that could negatively inpact the
resource sites, assess the economc, social, environnmental
and energy (ESEE) consequences of allowing or prohibiting
the conflicting uses, and develop a program to protect each
i nventoried GCoal 5 resource. Record 196-227. The
amendnents al so include individual analyses of the effects
of resource protection on specific properties in the area.
Record 228-37.
FI RST ASSI GNVENT OF ERROR

Petitioner contends that the county "failed to nmke
site-specific analyses of the ESEE consequences of applying
the restrictions set out in the Goal 5 overlay zones to the
resource site on petitioner's property.” Petition for
Revi ew 2. Specifically, petitioner asserts that the
amendnments do not describe the resource site with sufficient
particularity, and fail to describe the interaction of the
conflicting uses with the resource site.

A. Resource Site-Specific Analyses

Petitioner contends that the county's ESEE anal yses for
the scenic view area, natural resource area, and wldlife
habitat area are not resource site-specific, as required by
OAR 660-16-005 and the Oregon Suprenme Court's decision in
Columbia Steel Castings Co. v. City of Portland, 314 O 424,

840 P2d 71 (1992). In Colunbia Steel, the city adopted

Page 6



© 00 ~N oo o b~ w NP

e N
N R O

amendnents to its conprehensive plan and zoni ng map appl ying
an "environnental overlay zone" to a 14, 000-acre area known
as the Colunbia Corridor. For purposes of the ESEE anal ysis
required by OAR 660-16-005, the city divided the Col unbia
Corridor into five sub-areas, and identified and inventoried
36 individual resource sites within those areas. However

the city's conflicting use and ESEE findings were nmade for
each of the five areas, rather than for each of the 36
resource sites. The court held that the city's anal ysis was
not sufficiently site-specific because "OAR 660-16-005
requires that a conflicting use and an ESEE anal ysis be done

for each resource site."1 1d. at 431.

10AR 660- 16- 005 provi des:

"It is the responsibility of l|ocal governnent to identify
conflicts with inventoried Goal 5 resource sites. This is done
primarily by examning the uses allowed in broad zoning
districts established by the jurisdiction (e.g., forest and
agricultural zones). A conflicting use is one which, if
al lowed, could negatively inpact a Goal 5 resource. VWher e
conflicting uses have been identified, Goal 5 resource sites
may i nmpact those uses. These inpacts nust be considered in
anal yzing the economic, social, environmental and energy (ESEE)
resour ces:

"(1) Preserve the Resource Site: If there are no conflicting
uses for an identified resource site, the jurisdiction
nmust adopt policies and ordinance provisions, as
appropriate, which insure preservation of the resource
site.”

"(2) Determne the Economic, Social, Environnental, and Energy
Consequences: If conflicting uses are identified, the
[ ESEE] consequences of the conflicting uses nust be
deternmined. Both the inpacts on the resource site and on
the conflicting use nust be considered in analyzing the
ESEE consequences. The applicability and requirenents of
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Attached to the anmendnents adopted by the county are
maps that define the |ocation and boundaries of each of the
three resources that petitioner identifies, and a map
identifying the privately owned parcels that are affected by
t he adopted Goal 5 protection standards. Record 238-245
The anmendnents also contain specific descriptions of the
| ocation of each resource. Record 196-97, 208-09, 215-16,
221.

The text of the anmendnents and the attached nmaps
indicate that the scenic Vview, nat ur al / geol ogi c, and
wildlife habitat resources are located throughout the
Wal | owa Lake Basin. As intervenor points out, the sites
identified in the anendments for these three resources
conprise the wentire basin, including the noraines and
specified adjacent |lands. As required by OAR 660-16-005 and

Colunbia Steel, the anmendnents include a conflicting use

anal ysis and an ESEE anal ysis for each of the three resource
sites within identified boundaries. Record 202, 212-13,
218-19.

Petitioner's argunents under the first assignnent of
error are not devel oped. We understand petitioner to

contend that because its property is "unique," the county

ot her Statewi de Planning Goals nust also be considered,
where appropriate, at this stage of the process. A
determination of the ESEE consequences of identified
conflicting uses is adequate if it enables a jurisdiction
to provide reasons to explain why decisions are nmade for
specific sites."
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was required to undertake a separate ESEE analysis
addressing the resources that are present on petitioner's
property.

In Colunbia Steel, the court stated that

"the references in OAR 660-16-005 and throughout
the Goal 5 inplenmenting rules to 'resource sites',

"sites,' 'particular sites,' and 'specific sites

all refer to resource sites, not to smaller
parcels (such as tax lots) wthin a resource
site." 1d. at 428 (enphasis in original).

Petitioner does not explain (and it is not obvious) why the
characteristics of its property justify or require an ESEE
analysis separate from the ESEE analyses of the [|arger
resource sites.

Thi s subassignnent of error is denied.

B. Adequacy of ESEE Anal yses

Petitioner contends that the county's ESEE anal yses for
the three identified resources fail to describe the
interaction of the conflicting uses with the resource sites,

as required by OAR 660-16-005 and Colunbia Steel

Petitioner provides no argunment or analysis to support its
contenti on.

In Colunbia Steel, the court held that the ESEE

anal ysis required by OAR 660-16- 005 nust adequately describe
both the resource site and the conflicting uses, and nust
describe their interaction by setting forth the inpact that
each has on the other. 1d. at 431. The court went on to

state:
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"In concl usion, we hold that the Goal 5
implementing rules require that an ESEE anal ysis
contain enough information on inpacts that
resource sites and conflicting uses will have on
each other to permt the responsible jurisdiction
to have 'reasons to explain why decisions are nade
for specific resource sites.'" 1d. at 432.

The anmendnents expl ain why specific decisions were made
for the resource sites at issue. Al t hough not all of the
analysis for each identified resource is |ocated under the
"ESEE Anal ysi s" subheadi ngs, the discussion of the relevant
i mpacts of the conflicting uses and resource sites on each
ot her pervades the anendnents. For exanple, the inpacts of
the identified conflicting uses on resource sites are
di scussed in relation to each of the resources at issue
Record 198-202, 210-13, 216-109. These di scussions include
treatment of the relevant ESEE consequences. They i ncl ude
an analysis of the ESEE consequences of the resource site
i npacts on the conflicting uses. Record 202-04, 212-13,
218-19. They also specifically discuss the inpacts of the
Goal 5 protection standards adopted by the county on
petitioner's property. Record 234. The anendnents contain
sufficient ESEE information to "explain why decisions are

made for specific resource sites.”™ Colunbia Steel at 432.

Thi s subassignnent of error is denied.
The first assignment of error is denied.
SECOND ASSI GNVENT OF ERROR
The amendnments prohibit the construction of structures

within 100 yards of the crests of +the east and west
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nor ai nes. Petitioner contends that, in adopting a 100-yard
set back requirenent, the county failed to adopt "clear and
obj ective conditions and standards,"” as required by OAR 660-
16-010( 3), and inposed a plan designation that IS
inconsistent with its ESEE analysis for the inventoried
sceni c view resource.

Under OAR 660-16-010(3), where a |local governnment
determnes in its ESEE analysis that both the resource site
and an identified conflicting use are inportant relative to
each other, it may inpose limtations on conflicting uses to
protect the resource site. If the | ocal governnent decides
to inplement Ilimtations on conflicting wuses, it nust
specify what uses and activities are allowed and what
specific standards or |imtations nust be placed on

perm tted and conditional uses for each resource site:

"What ever nechanisns are used, they nust Dbe
specific enough so that affected property owners
are able to determ ne what uses and activities are
al l oned, not allowed, or allowed conditionally and
under what clear and objective conditions or
standards."” OAR 660-16-010(3).

Petitioner argues that the county's adoption of a 100-
yard setback from the crests of the east and west noraines
does not create a clear and objective standard because the
exact crests of the noraines are difficult to identify.
Petitioner points to the followng statement in the

anmendment s;:

"In addition to the above 3C restrictions, a 100-
yard set back from the 3A protection area and the
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crests of the East and Wst Mraines wll be
required for all structures. This standard w |l
act to buffer potentially conflicting uses from
this area of extreme visual sensitivity. Wile it
is not possible to absolutely identify the exact
crest of each noraine, county staff wll utilize
all available resources in order to specifically
identify this protective |ine when a request for a
structure or other potentially conflicting use is
received in its general vicinity." Record 204-05
(enphasi s added) .

| ntervenor responds, and we agree, that the 100-yard
setback is a clear and objective standard. The crest of a
norai ne my be specifically |ocated using accepted survey
techni ques as necessary to determne conpliance with the
standard in conjunction with individual applications.

Petitioner also contends that because there ae sites
on petitioner's property within 100 yards of the crest of
the west noraine that are not visible from any of the
designated primary viewshed areas, "nothing in the record
provi des any basis to prohibit construction of structures in
those areas.” Petition for Review 4-5. In support of this
argunment, petitioner points to statenents by its own
attorney to the effect that there are locations on the
petitioner's property where "you are within 100 yards of the
crest and yet due to the topographical features excludes
anyone [sic] from seeing the building in any direction."”
Record 170.

Essentially, petitioner challenges the factual base
supporting the county's legislative decision to prohibit

construction of structures within 100 yards to the west of
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the crest of the western noraine. See 1000 Friends of

Oregon v. City of North Plains, 27 O LUBA 372, 376-78,

aff'd, 130 Or App 406 (1994) (the Goal 2 requirenent for an
adequate factual base to support I|and use decisions,
including legislative |and use decisions, is conparable to
the substantial evidence requirenment in ORS 197.835(7),
whi ch applies only to quasi-judicial |and use decisions).

In response, intervenor relies upon statenents in an

Cct ober 23, 1996 staff report that

"[i]t 1s not practical to imagine that a structure
and the infrastructure required could neet all the

provisions contained in [petitioner's] draft
[regul ations]. For exanple, it is highly unlikely
that a structure and its road will not be visible
fromany primary view area when placed within 100
of the <crest of the noraine. Uilities are
required to be placed underground. Paci fic Power
& Light has a maximm 'pull® of 500 vyards."
Record 28.

A planning staff report nay constitute substantial
evidence in support of a local government's quasi-judicial

| and use deci sion. Scott v. City of Portland, 17 Or LUBA

197, 202 (1988). Thus, it may also provide an "adequate
factual base" to support a legislative |land use decision.
However, as indicated above, the staff report refers to a
100-f oot setback, and not to the 100-yard setback standard

that was actually adopted in the amendnents.?2 Record 28-209.

2The staff report includes several references to the "100'" setback.
Record 27-28.

Page 13



© 00 ~N oo o b~ w NP

L e I S e S N e
~ o o0 A W N B O

NNNMNNDNPRFP P
A WONPFPLPOOO®

N N NN
o ~N o O

29

In an August 15, 1996 letter to the county, petitioner's
attorney specifically observed that a "100-foot setback
would be nuch nore acceptable than a 100-yard setback."
Record 187.

Had the staff report referred to 100 yards, rather than

100 feet, it would have been adequate to justify a setback
of 100 vyards. However, we assune that the staff report
means what it says. I ntervenor identifies no additional

evi dence supporting the need for a 100-yard setback, as
opposed to a 100-foot setback.

The second assi gnnment of error is sustained, in part.
THI RD ASSI GNVENT OF ERROR

Petitioner contends that the county inposed a plan
designation that is inconsistent with its ESEE anal ysis when
it prohibited the siting of dwellings or other structures in
areas that exceed a 10 percent grade. Petitioner argues

t hat

"[t]here is nothing in the [ESEE analysis] or
anywhere else in the record that provides a basis
for concluding that construction of structures in

areas exceeding a 10% grade wll, even where
hi dden from view, negatively inpact the Goal 5
resources sought to be protected.” Petition for

Revi ew 5 (enphasi s added).

The enphasized |anguage suggests that petitioner is
confusing the applicability of +the resource protection
st andards adopted by the county. The stated purpose of the
10 percent grade restriction is not to protect the scenic

vi ew resource, but to protect the natural geol ogic resource.
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In the county's analysis of the natural geologic resource,
it identifies the creation of new dwellings as a potenti al
conflicting use with the resource site, and expressly finds

t hat

"[t]he greater the incline of the site, the
greater the negative inpact of a dwelling and its

associ ated accessory structures wll have on the
geologic noraines. Dwellings sited in areas which
have a grade of 10% or nore will be considered in
conflict with this resource.”™ Record 210.

Petitioner does not identify any part of the plan amendnents
that is inconsistent with the 10 percent grade restriction
and does not explain why the 10 percent grade restriction
adopted by the county is inconsistent wth the ESEE
anal ysi s.

Petitioner also asserts that the 10 percent grade
restriction is not a clear and objective standard as
required by OAR 660-10-010, because "the record shows the
county was not certain what was neant by a 10% grade or
slope.” Petition for Review 5-6. We disagree. Petitioner
relies solely on a statenment by one of the decision makers,
reflected in the mnutes of the county's October 23, 1996
hearing, regarding the difference between degree and percent
of sl ope. The decision maker suggests that the adopted
ordi nance "needs to clarify degree or percent of slope.”
Record 23. However, the anmendnents consistently refer to
the slope requirenents in degrees, not in percentages.

The third assignment of error is denied.
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FOURTH ASSI GNMENT OF ERROR

Petitioner contends that the county failed to adopt a
"clear and objective" standard when it prohibited the
construction of dwellings on parcels of |ess than 160 acres
except "where an acceptable visual buffer 1is present.”
Record 204. Petitioner argues that because the plan
amendnents do not explain what constitutes such a buffer,
the standard is not sufficiently specific to allow
petitioner "to determ ne what uses are all owed, not allowed,
or allowed conditionally and under what clear and objective
conditions or standards," as required by OAR 660-16-010(3).3

| ntervenor responds that the anmendnents state a
sufficiently clear and objective standard because the term
"suitable visual buffer"” s further described to nean

"tinmber or other natural features."4 Record 9. W disagree

with intervenor. The term "suitable visual buffer"” is
i nherently subjective. If the county wishes to require the
visual "buffering" or screening of new dwellings, it nust

clearly specify the outconme to be achieved by the screening
and the vantage point from which the proposed dwelling nust
be screened.

The fourth assignnment of error is sustained.

3The anendnents also require a “"suitable visual buffer™ for
nonresi dential structures, subject to design review standards. Petitioner
does not object to this requirement.

4" Acceptable visual buffer” and "suitable visual buffer" are used
i nterchangeably in the anmendnents.
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1 The county's decision appealed in LUBA No. 96-240 is

2 remanded.
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