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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROSE MARI E OPP,

Petitioner,
LUBA No. 96-236
VS.
FI NAL OPI NI ON

CI TY OF PORTLAND, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Portl and.

Rose Marie Opp, Portland, filed the petition for review
and argued on her own behal f.

Kathryn S. Beaunont, Senior Deputy City Attorney,
Portland, filed the response brief and argued on behal f of
respondent.

HANNA, Adm nistrative Law Judge; GUSTAFSON, Chi ef
Adm ni strative Law Judge, participated in the decision.

REMANDED 11/ 10/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the city's decision to approve a
condi ti onal use for a comunity center and outdoor
facilities.
FACTS

Petitioner appeals the city's approval of a conditional
use for a community center in which a nunmber of community
services and activities would take place, the installation
of new outdoor recreation facilities and the relocation of a
track and football field. The proposal followed an earlier
exchange of a portion of a city park for a portion of
undevel oped school district property adjacent to the park.
The park property at issue is protected by open space
zoning. The earlier transfer of park property to the school
district did not affect the open space zoning designation.
The former park property, which continues to be zoned open
space, will be inproved with a portion of a relocated track
and football field, and informal sports fields. This will
allow the community center to be built on fornmer school
district property that continues to be zoned for residential
use, under which community centers are allowed as
condi ti onal wuses.
FI RST ASSI GNMENT OF ERROR

Petitioner assigns as error the failure of a city

conm ssioner to disclose an ex parte contact and the city's
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1 refusal to allow for an opportunity to object to
2 contact. Petitioner argues:

3 "Oct ober 16, 1996, during a break at the city
4 Council hearing, comm ssioner Lindberg had an ex
5 parte conversation concerning this <case wth
6 Ri chard Cool ey. On Novenber 6, 1996, before City
7 Counci |, opponent, M. David Schwabe asked for an
8 opportunity to object to an ex parte contact by a
9 City Comm ssioner, to which he was a witness. The
10 City Council nmade a decision to refuse to hear the
11 obj ecti on” (citations omtted) Petition for
12 Revi ew 3.

13 Prior to the filing of the briefs in this appeal,

14 petitioner sought an evidentiary hearing to establish

15 an ex parte contact had occurred between the conm ss

t hat

oner

16 and M. Cooley. On Septenmber 5, 1997, LUBA issued an order

17 in

18 affidavits submtted by the parties, that:

19
20
21
22
23
24
25
26
27
28
29
30
31
32

33
34
35
36
37
38
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"There is no dispute that the conmm ssioner
communi cated with the individual in the hearings
room prior to making a decision on the application
in question. The city's contention that the
conm ssioner did not di scuss any ‘facts or
specifics' of the appeal during that conversation
is irrelevant under the city code, which flatly
prohibits the comm ssioner from 'comunicating,
directly or indirectly, with any person interested
in the outcone.' Under the wunanbi guous | anguage
of the code, the content of the conmmunication is
i nconsequential, and there is no reason to hold an
evidentiary hearing to determ ne exactly what was
sai d.

"However, this conclusion does not necessarily
conpel a determnation that an inpermnm ssible ex
parte contact occurred. The prohibition set forth
in PCC 33.730.110(A) extends only to 'person|[s]
i nterested in the outconge' of the city's
pr oceedi ng. Petitioner's notion describes the

response to petitioners notion. We concl uded, based on
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23
24
25
26
27
28
29

30

31 bases for her contention that M. Cooley is an interested
32 party as described in PCC 33.730.110(A). Petitioner points

33 to evidence in the record that denonstrates that M. Cool ey

i ndi vidual with whom the comm ssi oner spoke as 'a
prof essional |and devel oper and property owner,'
who 'chaired a citizens' advisory commttee on the
siting of the East Portland conmunity center.'
Petitioner's Answer to City's Response 1-2.

"The city does not di spute petitioner's
description. However, these facts do not
establish that the individual was a 'person
interested in the outcone' of the proceeding that
led to the challenged decision. For exanpl e,
petitioner does not explain the role of citizens'
advisory conmmttees in city decision-nmaking, or
the significance of serving on such a committee

Nor has petitioner established what, if any, role
the particular citizens' advisory conmttee had
with regard to the challenged decision. Unl ess

petitioner establishes the subject individual's
interest in the outcone of the proceeding, we can
make no det erm nati on as to whet her t he
conversation at i ssue vi ol at ed PCC

33.730. 110( A) . 2"

2Al t hough we do not believe an evidentiary hearing
is warranted on the issue of ex parte contacts
petitioner may include in her petition for review
an assignnment of error on this issue. (Citation
omtted.) Opp v. City of Portl and, O LUBA
(LUBA No. 96-236, Order on Mdtion for Evidentiary
Heari ng, Septenber 5, 1997), slip op 3-5.

In her petition for review, petitioner describes three

34 owns property across the street fromthe proposed center,

35 received notice of a related approval proceeding, and he was
36 chair

37 to a place in the record that
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of the site selection task force. Petitioner points

i ncl udes m nutes of a October
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2, 1996 neeting that state:

"Dick Cooley, Chair, Citizens Site Selection Task
Force, said the 15-nmenber task force spent 18

nonths on the selection process. He said this
site best nmeets the criteria and Council should
support the Hearings O ficer's decision."” Record
219.

Petitioner's general statenment regarding M. Cooley's
relationship to the proposed action, and in particular, the
statement in the October 2, 1996 m nutes, indicates that M.
Cool ey, indeed, may be a person interested in the outcone of
the city's proceedi ng under PCC 33.730.110(A). However, the
chal | enged decision does not provide an interpretation of
the PCC 33.730.110(A) phrase "person interested in the
out cone" of the proceeding. Although this Board may, we are
not required, to make this interpretation. Mar cot t

Hol dings, Inc. v. City of Tigard, 30 O LUBA 101, 122

(1995). It is for the county to interpret PCC 33.730.110(A)
in the first instance. If the city determ nes that M.
Cooley is a person interested in the outcone of the city's
proceedi ng under PCC 33.730.110(A), the city nust allow
petitioner an opportunity to rebut the substance of the
comm ssi oner's comuni cation with M. Cool ey as described in

M. Scwabe's affidavit. Grrigus v. City of Lincoln City,

25 Or LUBA 754 (1993).
The first assignment of error is sustained.
SECOND AND THI RD ASSI GNMENTS OF ERROR

Petitioner contends that the chall enged decision does
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not conply with two provisions of PCC 33.815.100 pertaining
to the city's open space zone.

To the extent either of these assignnents of error
assert any legally cognizable error, neither of them
establishes any legal basis wupon which the challenged
decision is subject to remand or reversal .1 ORS
197. 835( 16) .

The second and third assignnments of error are deni ed.
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The city's decision is remanded.

1The affidavits submitted by petitioner allege that the substance of the
commi ssioner's remarks to M. Cooley included a request that M. Cool ey
arrange to refute earlier testinmony regarding the loss of park land in the
area. These remarks do not relate to the city's conpliance with specific
provi sions of PCC 33.815.100, the substance of these two assignnments of
error. Accordi ngly, any evidence presented by petitioner would have no
bearing on the nerits of these assignnments of error.
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