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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

HARRI S WATERS,
Petitioner,
and

FLORENCE RYAN,

N N N N N N N N

| nt ervenor-Petitioner, )
LUBA No. 97-138

)
Vs. )
) FI NAL OPI NI ON
MARI ON COUNTY, ) AND ORDER
)
Respondent, )
)
and )
)
RAYMOND RI VOLI and I NA RIVOLI, )
)
| nt ervenor s- Respondent. )

Appeal from Marion County.

Wallace W Lien, P.C., Salem represented petitioner
and intervenor-petitioner.

Jane Ellen Stonecipher, Assistant County Counsel
Sal em represented respondent.

Donald M Kelley, Silverton, represented intervenors-
respondent.

LI VI NGSTON, Adm nistrative Law Judge; GUSTAFSON, Chi ef
Adm ni strative Law Judge; HANNA, Adm nistrative Law Judge
participated in the decision.

DI SM SSED 12/ 15/ 97

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county board of
comm ssi oners which changes the zoning of two parcels and
partitions one of the two parcels.

MOTI ONS TO | NTERVENE

Raymond and Ina Rivoli (the Rivolis), the applicants
bel ow, nmove to intervene on the side of the respondent.
There is no opposition to the nmotion, and it is allowed.

Fl orence Ryan (Ryan) nmoves to intervene on the side of
the petitioner. The Rivolis object to Ryan's notion on the
ground that this appeal nust be dism ssed because of
petitioner's lack of standing.

ORS 197.830(6)(b) permts intervention by "[p]ersons
who appeared before the |ocal government, special district
or state agency, orally or i n writing."” ORS
197.830(6) (b)(B). Since there is no dispute that Ryan
appeared before the county, Ryan's notion to intervene is
al | owed.

FACTS

The  subj ect property consists  of two parcels,
conprising 4.0 acres and 6.0 acres, which are |ocated in the
county's Acreage Residential-5 (AR-5) zone. | ntervenors
applied to rezone the two parcels to Acreage Residential
(AR), and to partition the 4.0-acre parcel into two parcels,

of 1.5 and 2.5 acres.
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After a properly noticed hearing on April 2, 1997, the
county hearings officer recommended approval of t he
application on May 29, 1997. Ryan, a nei ghbor, opposed the
application in a letter delivered to the county prior to the
heari ng. On July 9, 1997, the board of conmm ssioners
adopted Ordi nance 1065, which approved the requested zone
change and partition.

Prior to the adoption of Ordinance 1065, Ryan sold her
property to petitioner. On July 28, 1997, petitioner filed
a notice of intent to appeal the adoption of Ordi nance 1065
to LUBA. Ryan filed her nmotion to intervene on Septenber
10, 1997.

MOTI ON TO DI SM SS

The Rivolis mve to dismss this proceeding on two
grounds: (1) petitioner |lacks standing to appeal because he
did not appear below orally or in witing, as required by
ORS 197.830(2)(b); and (2) Ryan, who did appear bel ow, |acks
standi ng because she failed to file a tinmely notice of
intent to appeal.

According to petitioner, the right to receive notice
appear and oppose the land use application runs with the
property. Petitioner contends that when an owner of a piece
of property appears below, a subsequent owner of that
property nmust be deenmed to have appeared below for purposes
of standing to appeal to LUBA. Petitioner relies on City of
Pendl eton v. Kerns, 294 O 126, 653 P2d 992 (1982), in which
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the court hel d that a proposed <change in a nmmjor
t horoughfare was a land use decision subject to LUBA's
jurisdiction because it had significant inpacts on present
and future |and uses. Petitioner contends that in Kerns,
the Oregon Suprenme Court "acknow edged LUBA's authority to
accept jurisdiction where explicit statutory direction is
| acking." Petitioner's Response to Mdtion to Dism ss 5.

Petitioner's reliance on Kerns is m splaced. The issue
is not whether we have jurisdiction to review the county's
decision; we clearly do, assum ng petitioner has standing.
The issue is whether petitioner has standi ng when he did not
appear below, but purchased his property from soneone who
di d appear bel ow.

ORS 197.830(2), which governs standing before LUBA,

provi des as follows:

"(2) Except as provided in ORS 197.620(1) and (2),
a person may petition the board for review of
a land wuse decision or I|imted |and use
decision if the person:

"(a) Filed timely notice of intent to appeal
the decision as provided in subsection
(1) of this section; and

"(b) Appeared before the Ilocal governnent,
special district or state agency orally
or in witing." (Enphasis added).1

Since petitioner hinself did not appear below, he does not

10RS 197.015(18) defines "person," in relevant part, as "any individual
partnershi p corporation, association, governnental subdivision or agency or
public or private organization of any kind."
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satisfy t he appear ance requi r ement st at ed in ORS
197.830(2)(b), and his appeal nust be di sm ssed.

Ryan' s appear ance as an i ntervenor-petitioner
represented by the sane attorney as petitioner, my have
been intended to validate petitioner's appeal by joining a
person without standing who filed a tinely notice of intent
to appeal with a person with standing who did not file a
timely notice of intent to appeal. If that is the purpose
of Ryan's appearance, it nmust fail. W have held that when
a notice of intent to appeal is jurisdictionally defective,
is defective for other reasons which result in prejudice or
unfairness to a respondent, or is withdrawn, the appeal nust
be di sm ssed, notw thstanding the presence of an intervenor-

petitioner. Gross v. Washington County, 17 Or LUBA 640,

645-46 (1989). Ryan, as intervenor-petitioner, chose to
file a nmotion to intervene rather than a tinely notice of
intent to appeal. By doing so, she made the continuation of
her appeal dependent on the validity of petitioner's notice

of intent to appeal. Nat i onal Advertising Conpany v. City

of Portland, 20 Or LUBA 79, 85 (1990). Because petitioner

| acks standing to appeal, Ryan's appeal nust be dism ssed as
wel | .

Thi s appeal is dism ssed.
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