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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
FRIENDS OF EUGENE and COALITION
FOR HEALTH OPTIONSIN
CENTRAL EUGENE-SPRINGFIELD,
Petitioners,

VS

CITY OF EUGENE,
Respondent,

and

PEACEHEALTH,
I nter venor-Respondent.

LUBA No. 2003-188

FINAL OPINION
AND ORDER

Apped from City of Eugene.
Jannett Wilson, Eugene, filed the petition for review and argued on behdf of petitioners.

Emily N. Jerome, Eugene, filed a response brief and argued on behaf of respondent. With
her on the brief was Harrang Long Gary Rudnick, PC.

Steven P. Hultberg, Portland, filed a response brief and argued on behaf of intervenor-
respondent. With him on the brief was Steven L. Pfeiffer and Perkins Coie, LLP.

HOLSTUN, Board Char; BASSHAM, Board Member; BRIGGS, Board Member,
participated in the decision.

AFFIRMED 04/20/2004

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION
Petitioners apped a city decison amending its zoning code.
FACTS
The Eugene City Council adopted an ordinance concerning hospitals that makes it easier to

Ste hogpitdsin certain residentia and industrid zones.

STANDING

The city and intervenor, a proponent of the city’s zoning amendment (respondents),
chdlenge the standing of petitioner Friends of Eugene. They do not chdlenge the standing of
petitioner Codition for Hedth Options in Centra Eugene- Springfield (CHOICES). According to
respondents, the record does not establish that Friends of Eugene appeared at the locd leve or that
any of the participants identified themselves as a member of Friends of Eugene. At ord argumernt,
petitioners attorney conceded that there was nothing in the record supporting Friends of Eugene's
ganding and that the portion of an audiotgpe of a locd hearing that might establish Friends of
Eugene's standing is inaudible® The burden is on a petitioner to establish standing, and petitioner
Friends of Eugene has not met that burden. Petitioner Friends of Eugene is dismissed from this
appedl.
ASSIGNMENT OF ERROR

We understand petitioner to chalenge the city’ s interpretation of its comprehensive plan that
concludes that the amended land use provisions are consstent with the comprehensive plan. The
city’s comprehengve plan includes the Eugene/Springfied Metro Area General Plan (Metro Plan)

and various other plans that are not a issuein this gppedl.>

! Petitioners’ attorney did not argue that had the audiotape been audible that it would have established
petitioner Friends of Eugene’ s standing, merely that she did not know one way or the other.

2 The Metro Plan is a regional comprehensive plan adopted by the Cities of Eugene and Springfield and
Lane County.
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A. Failureto Adopt Findingsto Respond to Relevant | ssues

On page 5 of the petition for review, petitioner initidly argues the city’s decison must be
remanded because the city did not adopt findings that respond to relevant issues that were raised
during the locd proceedings. A fundamentd problem with this argument is that petitioner makes no
atempt to identify the relevant issues it beieves warrant a specific response from the city in its
findings. That falure leaves petitioner’ s initid findings argument insufficiently developed for review.
Deschutes Development v. Deschutes Cty., 5 Or LUBA 218, 220 (1982). That problem aside,
as the city correctly notes, we have held on many occasions that there is no specific, generdly
goplicable lega requirement that cities adopt findings to support legidative land use decisons.
Witham Parts and Equipment Co. v. ODOT, 42 Or LUBA 435, 451 (2002);
Redland/Viola/Fischer’s Mill CPO v. Clackamas County, 27 Or LUBA 560, 563-64 (1994);
Von Lubken v. Hood River County, 22 Or LUBA 307, 313-14 (1991). The Court of Appeds
has recently noted that LUBA might be required to remand a legidative land use decison in the
absence of supporting findings where findings are necessary to determine if relevant gpprovd criteria
are met. Citizens Against Irresponsible Growth v. Metro, 179 Or App 12, 16 n 6, 38 P3d 956
(2002). However, petitioner makes no attempt to argue that such isthe case here.

This subassgnment of error is denied.

B. Inconsistency with Metro Plan Guidelines

Eugene Code (EC) 9.8065(2) requires that amendments to the code must be consistent the

Metro Plan.®> The city found that its anendments to the EC are consistent with the Metro Plan. In

# EC 9.8065 provides:

“If the city council elects to act, it may, by ordinance, adopt an amendment to this land use
code that:

Uk % % % %

“(2) I's consistent with applicable provisions of the Metro Plan and applicable adopted
refinement plans.”
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making this decision, the city was required to interpret the Metro Plan. Petitioner gpparently argues
that the city’s interpretation of the Metro Plan misconstrued the applicable law. We review aloca
governing body’s interpretation of its comprehensve plan under the standard set out & ORS
197.829(1) and the Court of Appeds decison in Church v. Grant County, 187 Or App 518,
524, 69 P3d 759 (2003).* Thus, we mugt affirm the city’s interpretation unless we determine that
the interpretation is inconsigtent with the express language of the Metro Plan.> Even though the
Metro Plan isjointly adopted by more than one local government, the city is nonetheless entitled to
the above-described deference. Jaqua v. City of Springfield,  Or LUBA _ (LUBA Nos.
2003-072, 2003-073, 2003-077, 2003-078, January 5, 2004) (appeal pending) dip op 13.°
1. Residential Zones
Prior to the challenged decison, hospitas were dlowed in the city’s R3 and R4 (high

density) residentia zones, subject to a conditiond use permit (CUP). The chdlenged decision

* ORS 197.829(1) provides:

“[LUBA] shall affirm alocal government’s interpretation of its comprehensive plan and land
use regulations, unless the board determines that the local government’ sinterpretation:

“(a) I's inconsistent with the express language of the comprehensive plan or land use
regulation;

“(b) Isinconsistent with the purpose for the comprehensive plan or land use regulation;

“(c) Is inconsistent with the underlying policy that provides the basis for the

comprehensive plan or land use regulation; or

“(d) Is contrary to a state statute, land use goal or rule that the comprehensive plan
provision or land use regulation implements.”

® Although at oral argument petitioner’s counsel indicated that it was challenging the interpretation under
ORS 197.829(1)(a) through (d), the petition for review does not discuss any “purpose for the comprehensive
plan” or “underlying policy” that the interpretation is allegedly inconsistent with or provide any state statute,
land use goal or rule that is implemented by local regulations. We understand petitioner to argue that the
interpretation violates the Metro Plan, which roughly corresponds with an argument under ORS 197.829(1)(a).

® After oral argument, petitioner moved the board to delay ruling on this appeal because some of the same
Metro Plan policies that petitioner cites and relies on are at issue on appeal to the Court of Appeals in Jaqua.
We may delay our ruling if “the ends of justice served by granting the continuance outweigh the best interests
of the public and the parties” inissuing atimely decision. ORS 197.840(1)(d). We do not see that this would be
the case, and we deny petitioner’s motion.
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adopts compatibility standards for hospitas in al resdentia zones and, so long as a proposed
hospitd complies with dl gpplicable development standards, alows hospitals without a CUP in R-3
and R-4 zones. The chdlenged decison aso alows hospitals on mgor collector or arterid streets
within the city’ s other residentia zones, subject to a CUP. Record 44-45.

The Metro Plan includes a land use diagram that displays various land use designations
within the Metro area. The pages that precede the land use diagram set out basic guiddines for
each land use designation that appears on the diagram.” The Metro Plan text introducing these
guiddines dates that they are “intended to provide minimum guidelines to locd jurisdictions in
determining gppropriate new and expanded sites and locations for such uses in urban aress”
(Emphasisadded.) Metro Plan II-E-2. The resdentid guideline provides in pertinent part:

“This category is expressed in gross acre dendty ranges. UsSing gross acres,
gpproximately 32 percent of the areais available for auxiliary uses, such as sreets,
dementary and junior high schools, neighborhood parks, other public facilities,
neighborhood commercid services, and churches not actualy shown on the
diagram. Such auxiliary uses shdl be dlowed within resdentid designations if
compatible with refinement plans, zoning ordinances, and other loca controls for
dlowed usesin resdentiad neighborhoods.”

The city interpreted the Metro Plan resdentid guidelines to dlow hospitals as “auxiliary
UseS’ in resdentia zones, as that term is used in the guiddines. The city’s decison provides the
following interpretation:

“The area’'s acknowledged inventory of resdentid lands * * * includes an
assumption that 32 percent of resdentid lands will be used for nonresdentia
auxiliary uses. In discussing this 32 percent, the inventory documernt states at page
47:

‘There are numerous nonresidentia uses that locate on resdentid land such
as churches, day care centers, neighborhood commercia, etc. In addition,
public facilities such as dtreets, schools, and parks are necessary to serve
residentia land.

" Petitioner incorrectly refers to the guidelines as “definitions’ throughout their brief. The Metro Plan’s
definitions are located in its glossary. Metro Plan, Chapter V.
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“This 32 percent auxiliary area of resddentid land is dso discussed in the [Metro
Man].

“The types of uses (hospitas and related clinics and labs) that this ordinance would
permit in resdentidly designated areas are the type of auxiliary uses that were
assumed for the 32 percent. As such, no anadysis is needed to determine whether
the ordinance would reduce the supply of resdentid lands. It fals within the 32
percent auxiliary areathat has been set aside for such uses” Record 24.

In essence, petitioner argues that a hospital cannot be an “auxiliary” use as described by the
Metro Plan. We faced a related issue in Jagqua, where we considered whether the City of
Springfidd's authorization of a future zone change to dlow a hospital on residentialy zoned land
was congsgtent with the Metro Plan’s guiddines for resdentid designations, the same guidelines at

issuein thisgpped. In Jaqua, we stated:

“If the rlevant interpretive question were whether the above-described Metro Plan
provisons, viewed done, can be interpreted to permit locating a regiond hospita
and supporting uses on 66 acres of a 180-acre MDR-designated area as an
‘auxiliary’ useto the resdentid uses that the MDR designation envisons, we would
have little trouble agreeing with petitioners that the Metro Plan would not permit
such ahospital development on MDR-designated land.

k% % % %

“However, the rdevant question is not whether the above-described Metro Plan
provisions, viewed alone, can be construed to permit locating the proposed hospital
on 66 acres of MDR-desgnated land. The above-quoted Metro Plan Residentid
desgnation language expressly provides ‘auxiliary uses shdl be adlowed within
resdentia designations if compatible with refinement plans, zoning ordinances,
and other local controls for allowed uses in residential neighborhoods.” * * *
That language deegates to the individud cities and county authority to further
elaborate on the kinds of auxiliary uses that may be alowed on lands that the Metro
Plan designates for resdentid use” Sip op a 13-14. (Emphasis in origind,
footnote omitted.)

We hdd in Jaqua that the City of Springfield’'s Medica Services (MS) zone was the kind
of daboration that the Metro Plan delegated to individua loca governments to alow additiona uses
in resdentid zones. 1d. a 19. We dso noted that the City of Eugene exercised its authority to
define alowable auxiliary uses by dlowing hospitds as conditiona usesin R 3 and R4 zones. Id.

a 14 n 11. Peitioner argues that under Jaqua, by dlowing hospitalsin other resdentia zones and
Page 6
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changing the approvad criteriain R3 and R4 zones to no longer require CUP approvd, the city
runs afoul of the Metro Plan resdentia guiddline. Petitioner misconstrues our decision in Jaqua.

While we did say that standing alone the resdentid guiddines likdy would not
independently authorize a hospitd in aresdentid zone, we dso sad that the Metro Plan specificdly
anticipates and dlows for condituent Metro locd governments to further define the range of
dlowable auxiliary uses in thelr resdentia zones. In fact, we noted that the City of Eugene had
dready authorized hospitds as auxiliary uses. Not only does our decison in Jaqua not support
petitioner's argument that hospitals cannot be auxiliary uses in Eugene's resdentid zones, it
specificaly recognizesthet in at least two cities hospitds are auxiliary uses under the Metro Plan.

The city’s interpretation is dso consgent with other Metro Plan Policies. Metro Plan
Economic Element, Policy 22 requires that loca governments “[r]eview locad ordinances and revise
them to promote greater flexibility for promoting gppropriate commercia development in resdentid
neighborhoods.”® The city’ s interpretation that hospital's can be auxiliary uses under the Metro Plan
is not contrary to the express language of the Metro Plan.

Petitioner suggests that by making the diting of hospitas easier in the city’ s resdentiad zones
and expanding the types of resdentid zones in which hospitds are dlowed, the city miscongtrues the
Metro Plan. As we have explained, however, hospitas are dready dlowed in the acknowledged
EC as“auxiliary uses’ in two resdentid zones. Amending the manner in which such “auxiliary uses’
are dlowed does not change the fact that they are dready recognized “auxiliary uses” All of the

arguments made by petitioner may be excellent reasons for why the city should not amend how such

8 Thecity’ s findings under this policy state:

“The amendments include changes that make the establishment of a hospital development an
outright permitted use in R-3 and R-4 zones. The amendments also include changes making it
possible for a hospital development to locate in R1, R1.5 and R-2 zones with an approved
conditional use permit. These amendments are consistent with Policy 22 because they allow
hospital developments (that can include ancillary medical labs and offices) to locate in
residential zones, thereby promoting greater flexibility for appropriate commercial development
in residential neighborhoods.” Record 28.
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“auxiliary uses’ may be permitted, but they do not support petitioner’s ultimate concluson that
hospita's cannot be “auxiliary uses’ in resdentid zones.

Findly, petitioner argues that the city’ s interpretation is both “quantitatively and quditatively”
wrong. Quantitatively, petitioner argues that the Metro Plan redtricts auxiliary uses to 32 percent of
resdentid zones and that the new amendments do not restrict hospitals to 32 percent of a Ste or 32
percent of the city’ s resdentia zones.

We rgect petitioner’s argument that the Metro Plan restricts auxiliary usesto 32 percent of

a site The Metro Plan specificdly mentions auxiliary uses such as roads, parks, schools, and
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churches. But the Metro Plan does not require that such uses occupy no more than 32 percent of
anindividud gte. Secondly, petitioner is incorrect that the code amendments authorize hospitals to

occupy more than 32 percent of available resdentid lands. Asthe city explained:

Page 8

“It is reasonable for the City to assume that no more than one new hospitd ste will

locate under the provisions of this ordinance. The ordinance defines ‘hospitd’ and
‘hospital development Site’ in away that will include only those hospitas that have a
‘certificate of need” from the Oregon Hedth Divison. To obtain a certificate of

need, a hospital must show, among numerous other things, that the area population

needs the services to be provided. The requirement for a certificate of need greetly
limits the Sze of any hospita that receives a certificate of need. Congdering the
needs of this areq, it is reasonable for the city to assume that no more than one
hospital will locate in Eugene in the next 20 years.

“It is dso reasonable to assume that a hospita development located under the
provisons of this ordinance would occupy a ste of no more than 40 acres. The
Sacred Heart Medica Center on Hilyard Street in Eugene occupies approximately
12 acres, afour block area including uses associated with the hospita. The tax lot
that was recently proposed for the location of a hospital and related uses for
PeaceHedth in Eugen€'s Crescent area was agpproximately 38 acres. The
McKenzie-Willamette Hospital dte in Springfield is goproximately 15 acres,
including related uses. The proposed hospitd dte a Riverbend in Springfied,
planed for a hospitd and numerous hospita-related uses, encompasses
approximately 40 acres. Based on these facts, the City of Eugene can reasonabl[y]
assume that any hospital Site that is located under the provisons of this ordinance
would be no larger than 40 acres.” Record 22-23.
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The city’ s findings make it dear that hospitals, as auxiliary uses, are unlikdly to sSgnificantly diminish
the 32 percent of available residentia lands that are devoted to auxiliary uses.’

Quadlitativey, petitioner argues that the language of the Metro Plan resdentid guiddines
restricts auxiliary uses to only those auxiliary uses tha are listed in the resdentid guiddines. Those

guiddines were quoted earlier in this decison and are set out below:

“This category is expressed in gross acre dendity ranges. Using gross acres,
gpproximately 32 percent of the areais available for auxiliary uses, such as dreets,
elementary and junior high schools, neighborhood parks, other public facilities,
neighborhood commercia services, and churches not actudly shown on the
diagram. Such auxiliary uses shall be allowed within residential designations if
compatible with refinement plans, zoning ordinances, and other local controls
for allowed usesin residential neighborhoods.” (Emphasis added).

In our decison in Jaqua, we concluded that the find sentence of the above-quoted residentia
guidelines effectively delegates authority to the member jurisdictions of the Metro Plan area to
elaborate on the kinds of auxiliary uses that are permissble in areas that are designated residentia
by the Metro Plan:

“However, the rdlevant question is not whether the above-described Metro Plan
provisions, viewed aone, can be construed to permit locating the proposed hospita
on 66 acres of MDR-designated land. The above-quoted Metro Plan Residentia
desgnation language expresdy provides ‘auxiliary uses shdl be dlowed within
resdentid desgnations if compatible with refinement plans, zoning ordinances, and
other loca controls for alowed uses in residentia neighborhoods” * * * That
language delegates to the individua cities and county authority to further elaborate
on the kinds of auxiliary uses that may be alowed on lands tha the Metro Plan
designates for reddentid use” Sip op a 14. (Emphads in origind deeted,
underscoring added.)

The emphasized sentence in the residentid guiddine quoted above is repeated in the

underlined part of our decison in Jaqua, but the first word “[sluch” is omitted in our decison in

° The petition for review states that “the city’s findings on Goal 9 and Goa 10 do not and cannot
demonstrate consistency with the Metro Plan.” Petition for Review 5. We do not understand petitioner to assert
that the decision violates Goals 9 or 10. |If that was petitioner’s intent, that argument is not sufficiently
developed for our review. Deschutes Development, 5 Or LUBA at 220.
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Jaqua. Petitioner assgns great sgnificance to thisomisson. According to petitioner, that omission
reflects a belief on LUBA'’'s part thet the city has an unqudified right to authorize auxiliary uses in
areas the Metro Plan designates resdential. If we understand petitioner correctly, the omitted word
“such” is important because it makes it clear that the city only has authority in its refinement plans,
zoning ordinances and other locd controls to dlow the same auxiliary uses (i.e., “ Streets, e ementary
and junior high schools, neighborhood parks, other public facilities, neighborhood commercid
sarvices, and churches’) that are mentioned in the resdentid guidelines. Petitioner misreads the
resdentid guideine and misunderstands our decison in Jaqua.

Our intended interpretation of the resdentiad guiddinein Jaqua did not depend on, and was
not affected by, our omisson of the word “such.” Petitioner is clearly correct that the “auxiliary
uses’ mentioned in the third sentence of the Metro Plan resdentid guidelines, are the same “auxiliary
uses’ mentioned in the second sentence of the guiddines. However, in neither sentence does the
Metro Plan use the term “auxiliary uses’ to connote a discrete or fixed list of uses. In Jaqua, we
congtrued the third sentence of the residentia guiddines to add authority for the city to elaborate on
precisely what auxiliary uses are dlowed in areas desgnated resdentia. That concluson isbased in
pat on the reference in the third sentence to “refinement plans, zoning ordinances, and other land
use regulations,” and partidly on the fact that the examples of auxiliary uses provided in the second
sentence of the resdentid guideline are dearly not exclusve. While the uses the city dlows as
auxiliary uses in resdentia areas must bear some reasonable reationship to the listed examples, the
city is dealy not limited to the non-exdusve lig of examples of auxiliary uses in the resdentid
guideline. The rdevant question in Jaqua, and the relevant question here, is whether in dlowing
hospitals the city exceeded the scope of its delegated authority to more precisely define the universe
of uses that may be dlowed as auxiliary uses in areas the Metro Plan desgnates resdentid. In
Jaqua we concluded that the city had not exceeded that scope of delegated authority, and for
essentialy the same reasons we reach the same conclusion here.

This subassgnment of error is denied.
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2. Industrial Zones
Prior to the adopted amendments, hospitas were not alowed in indudtria zones. The
amendments make hospitds permitted uses in indudtria zones. Due to the brevity of petitioner’s
argument, we quoteit in its entirety:

“* * * the city made no andysis at dl of the inconsstency with the Metro Plan’s
definition of indudrid uses. Heavy indudtrid lands are reserved for ‘industries that
process large volumes of raw materids into refined products and/or have sgnificant
external impacts” Light-medium industrid lands are reserved for assembly and
processing plants, warehouses, and transportation or communication facilities.
Campus indudtrid (specid light indugtrid) lands are reserved for regiond digtribution
centers and research parks. None of these usesis even remotely of the same nature
asahogpitd.” Ptition for Review 5-6 (internd citations omitted).

Petitioner is referring to the Metro Plan indudtrid guidelines. Again, these are guiddines
rather than a definition and are “intended to provide minimum guidelines to locd jurisdictionsin
determining appropriate new and expanded Sites and locations for such uses in urban aress”
(Emphasis added.) Metro Plan [1-E-2. Secondly, petitioner’ s reference to the guidelines for heavy
and light-medium indudtrid zones is largdy irrdevant because both the heavy indudtrid and light-
medium industrid  guiddines spedificdly indude light (or campus) industrid uses as wdl.*®
Therefore, petitioner’s argument is reduced effectively to an argument that a hospitd is not of the
“same nature’ as campusindustrid uses. Petition for Review 6.

Turning to the campus industrid guidelines, it is gpparent that such lands are not “reserved”

for the pecific uses petitioner argues. The full text of the campus indudtrid designation provides:

“The primary objective of this desgnation is to provide opportunities for
divergfication of the loca economy through sting of light indudrid firms in a
campus-like setting.  The activities of such firms are enclosed within attractive
exteriors and have minima environmental impacts, such as noise, pollution and
vibration, on other users and on surrounding aress. Large-scde light industria uses,
including regiona distribution centers and research and development complexes, are

1% The Heavy Industrial guidelines designation “may also accommodate light and medium industrial uses
and supporting offices, local regulations permitting.” The Light-Medium Industrial guidelines designation “may
also accommodate supporting offices and light industrial uses, local regulations permitting.” Metro Plan |1-E-6.

Page 11



© (00} ~ OO WN P

e R S N T e =
o o1 A W N L O

17
18
19
20
21

22
23
24
25
26
27
28
29
30

the primary focus of this desgnation. Provision should also be made for small-
and medium-scale industrial uses within the context of industrial and business
parks which will maintain the campus-like setting with minimal environmental
impacts. Complementary uses such as corporate office headquarters and
supporting commercid establishments serving primary uses may aso be Sted on a
limited basis” Metro Plan |1-E-6 (emphasis added).

The guiddines in the Metro Plan provide “minimum guiddines’ for establishing the “primary
objective’ of providing for campus industrid type uses. The guidelines do not, and do not purport
to, comprehensvely lig al dlowable uses in indudtrid zones. That is what the city’s zoning code
does. That iswhat the city did in the chalenged amendments. The city interpreted the guiddines as
permitting hospitals to be established in indudtriad zones because a hospitd development site,
including clinics and laboratories, is the kind of “campus-like sdtting with minima environmentd
impacts’ that are envisioned.

The city’s interpretation that uses that are competible with and smilar to campus indugtrid
uses, such as hospitas, are dlowed is dso congstent with other Metro Plan Policies.  Economic
Element, Policy 23 provides:

“Provide for the limited mixing of office, commercid, and industria uses under
procedures which clearly define the conditions under which such uses shdl be
permitted and which (@) preserve the suitability of the affected areas for ther
primary uses; (b) assure compatibility; and (c) consder the potentia for increased
traffic congestion.” Metro Plan [11-B-6.

The Metro Plan envisions that industrid and non-industrid uses can both be permitted in the same
area under certain conditions. The city found that “[h]ospita developments within industrid zones
do not disurb the suitability of [industrid zones] for industria uses and do not cause traffic
concerns.” Record 28. Pitioners do not chalenge those findings. That such mixing of industria
and norrindudtrial uses is permitted under the Metro Plan is further illugtrated by the myriad, clearly
non-industrial uses dready dlowed in the city’s acknowledged industrid zones. Those uses include:
restaurants, dance and martial arts studios, churches, clubs/lodges, libraries, sports clubs, theaters,
banks, government uses, homeless shdlters, correctiona facilities, day care facilities, cemeteries, and
kennels. EC Table 9.2450. Under petitioner’ s interpretation most if not al of those permitted uses
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would violate the Metro Plan. Based on petitioner’s brief argument, we cannot say that the city’s
interpretation isinconsstent with the express language of the Metro Plan.

This subassgnment of error is denied.

Petitioner’ s assgnment of error is denied.

The city’sdecison is afirmed.
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