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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DAVID A. NIELSON,
Petitioner,

VS

CITY OF STAYTON,
Respondent.

LUBA No. 2004-022

FINAL OPINION
AND ORDER

Apped from City of Stayton.

David A. Nielson, Stayton, filed the petition for review.

No appearance by City of Stayton.

BASSHAM, Board Member; HOLSTUN, Board Chair, participated in the decision.
REMANDED 05/21/2004

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Bassham.
NATURE OF THE DECISION

Petitioner appeals a city comprehensive plan map and zoning map change to rezone a .75
acre parcel from Light Industrial and Low Density Residential to Public/Semi-Public.
FACTS

The subject property is an undeveloped .75-parcel area located south of Stayton High
School, across Locust Street. Further to the south is property zoned and developed for light
industrid uses. To the east is property zoned and developed for resdentia uses. To the west is
property owned by the school district and a parcel developed with a single-family dwdling.

The property is part of alarger parcel owned by Norpac, Inc. (Norpac). In 2003, Norpac
offered to donate the subject property to the city, at the request of a group of citizens who sought to
develop a privately operated, publicly owned skate park for the city’s youth. In order to develop
the proposed skate park, Norpac and the city applied for (1) a partition, (2) a plan map and zoning
map amendment, and (3) Site plan review gpprova from the city council. The Ste plan review
gpplication proposes a skate park, a children’s playground, parking, a rest room, benches, a
viewing stand, and pedestrian paths. The city planning commission conducted a hearing October
27, 2003, on dl three applicatiions and recommended approval of the three gpplications. The
gpplications were forwarded to the city council for review.

After receiving sgnificant testimony in oppostion to the skate park proposd, the city council
chose to deny the site plan review application.® However, the city approved the partition and plan

and zone change, which would alow development of a public park.? The city’s notice of adoption

! The city denied the site plan review application in a separate order, on the grounds that (1) the “nature of
the site plan” was not timely, (2), the “design of the park facility” was inadequate to meet adjacent owners
concerns, and (3) “[p]ublic support for such afacility, at thistime, was minimal[.]” Record 16-17.

2 Stayton Land Use and Development Code (LUDC) 17.16.750 allows the following uses as permitted usesin
the Public/Semi -Public zone, subject to site plan review approval:
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to the Department of Land Conservation and Development (DLCD) dated that “[The] proposal
origindly was for a ‘skatepark.” The adopt[ed plan and zone amendment is for] a ‘park’ only.”
Record 1A.

Petitioner, an opponent below, appeds the city’s plan map and zoning map amendment
decison.
FIFTH ASSSIGNMENT OF ERROR

Petitioner agues that throughout the proceedings before the planning commission and city
council the “intended useg’ for purposes of gpproving the requested zone change under
LUDC 17.12.430(5)(a) was the skate park proposed in the site plan review application.’

“a All publicly owned buildings and facilities (typical uses. City halls, community
centers, libraries, schools, fire stations, water and sewage facilities).

“b. Sami-public  facilities (churches, temples, lodges, cemeteries, mortuaries,
crematoriums, golf courses, etc.), subject to site plan review.

“c. Public outdoor recreational facilities (playgrounds, parks, swimming pools, golf
courses, picnic grounds).

Uk % % % %7
® LUDC 17.12.430(5) requires findings that:

“a The proposed zone change and intended use [are] compatible with the surrounding
area, as measured by:

“1) Land use patterns.

“2) Traffic generation and circulation.

“3) Population density and impacts of population concentrations.

“4) Potential adverse impacts such as noise, odors, appearance, hazards to the

public, generation of waste products, excessive glare of lighting, and
demand on public services and facilities.

“5) Other similar factors deemed to be of importance to the decision by the
Planning Commission or council.

“b. Other properly zoned land is not available in sufficient quantity within the City to
satisfy current and projected needs.

“x * * * * (Emphasis added).
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Rdatedly, pdtitioner agues tha the planing commisson findings addressng
LUDC 17.12.430(5)(a), which the city council decison adopts verbatim, are based on the skate
park proposa presented in the Site plan review application.* Petitioner argues that no other intended
use was proposed or discussed during the evidentiary proceedings before the planning commission
or city coundail.

Petitioner explains that, after the close of the public hearing before the city council, the city
council decided to deny the ste plan review application for the proposed skate park, but to
gpprove the requested zone change to Public/Semi-public. Based on the DLCD notice of adoption,
petitioner argues, it appears tha the city now views the “intended use” for purpose of
LUDC 17.12.430(5)(a) to be ageneric “park” rather than a skate park.

According to petitioner, this course of events resulted in severd rdated errors.  Firg,
petitioner argues that the city committed procedurd error in changing the “intended use” from “skate
park” to “park” after the close of the evidentiary record, without providing participants such as

* The city’ s findings addressing LUDC 17.12.430(5)(a) state, in relevant part:
“Al) Land Use Patterns

“Finding: Land use patternsin the area consist of a public school complex on the north side of
Locust Street, directly across the street from the proposed park. The park’s southerly property
line abuts industrial-designated property owned by Norpac. The easterly property line abuts a
low density property and a high density parcel and to the west a parcel owned by the public
school district and a single family residence. The objective is to accommodate the skate park
activity in the center of the property away from the residences. The exception would be a
single family home on Locust Street on the east property line. This may require some type of
buffering adjacent to this property.

“B.) Traffic generation and circulation.

“Finding: The proposed parking lot would accommodate six vehicle parking stalls. Added
vehicular traffic to Locust Street would be insignificant.

Uk % % % %
“D.) Potential adverse impacts.

“Finding: A potential impact from the park activity could be noise generated by park users.
This may require some type of noise buffer in some areas of the park.” Record 6-7.
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petitioner an opportunity to present argument and evidence directed at the new intended use.

Petitioner notes that the city is both the gpplicant and the decison maker, and argues that the city
cannot take advantage of that dua role to change the proposed use after the close of the evidentiary
record in a manner that prgudices the participants substantia rights> In addition, petitioner notes
that where the gpplicant proposes substantia changes to a land use agpplication before the city
council, LUDC 17.12.417 requires that the city council remand the gpplication to the planning
commisson for condderation of the changes®  Ptitioner argues that the city violated
LUDC 17.12.417 in failing to remand the agpplication to the planning commission to condder the
change in the intended use from “ skate park” to “park.”

Second, petitioner argues that the generic term “park” is o0 vague and nonspecific that it
cannot condtitute an “intended use’ for purposes of LUDC 17.12.430(5)(a), which requires among
other things consderation of “traffic generation and circulation” and “potentid adverse impacts such
as noise, odors, gppearance’ etc. Without a reasonably specific proposa for a“park,” petitioner
agues, neither the city nor participants can meaningfully address whether the “intended use’ is
compatible with the surrounding area, under the criteriaat LUDC 17.12.430(5)(Q).

® We understand petitioner to contend that several of the applicable approval criteriaare of such nature that
the proposed use must be identified before the approval criteria can be applied.

®LUDC 17.12.417 provides, in relevant part:

“In the event at the City Council level, the applicant proposes changes to the land use
application under consideration that make the application substantially different from that
proposal that was considered by the Planning Commission, the City Council shall remand the
case to the Planning Commission for consideration by the Planning Commission of the
additional changes. Changes that shall constituted making the application substantially
different include, but are not limited to substantial changes to the following:

“1. Change in access, including size, number and location.

“2. Elimination of landscaping.

“3. Change in the size or configuration of the subject property.
“4, Increase in the density of the proposal.

“5. Changein the location of the parking areas.”
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Findly, we undedand petitioner to ague that the findings addressng
LUDC 17.12.430(5)(a) are based on consideration of the impacts and other characteristics of the
proposed skate park. Because the city council effectively rgected that intended use, petitioner
argues, the city’s findings under LUDC 17.12.430(5)(a) fall to establish that the “intended use” is
compatible with the surrounding area.

The city has not filed a response brief in this goped, and we have no bass to question
petitioner’s characterization of the city’s decision and the course of the proceedings below.
Petitioner appears to be correct that the city council, in rgecting the site plan review gpplication for
a skate park, but gpproving the zone change to Public/Semi-public, effected a change in the
intended use from a skate park to a generic “park.” That change occurred after the close of the
record, and no notice or opportunity was provided for participants to present legal argument or
evidence with respect to that seemingly substantial change in the gpplication.

As petitioner correctly notes, LUDC 17.12.430(5)(a) requires identification of an “intended
use” presumably so that the impacts and characteristics of that use can be measured againg the
zone change criteria Those criteria in turn require condderation of specific impacts such as traffic
generation, noise, odors, gppearance, demand on public services and facilities, etc.

We agree with petitioner that the city erred in effectively changing the “intended use’ after
the close of the record, without providing an opportunity for petitioner and others to present lega
argument and evidence with respect to the new intended use. The nature of the gpplicable zone
change criteria are such that we cannot conclude that that error was harmless or did not pregudice
petitioner’s substantid rights. As noted, the zone change criteria require consderation of specific
impacts. Nothing in the record cited to us addresses the impacts of ageneric “park.” Redatedly, we
agree with petitioner that the city’s findings addressing LUDC 17.12.430(5)(a) appear to be based
on condderation of the rgected skate park. See, eg., Record 6 (“The objective is to

accommodate the skate park activity in the center of the property away from the residences’).
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Those findings are nadequate to demondtrate that the new intended generic “park” use complies
with LUDC 17.12.430(5)(a).

We do not necessarily agree with petitioner that the change in the “intended use” violates
LUDC 17.12.417 or that that provison required the city council to remand the zone change
goplication to the planing commisson. LUDC 17.12417 is arguably directed at permit
goplications or land use gpplications other than zone changes. Neither do we necessarily agree that
the zone change criteria require that a specific park site plan review gpplication accompany the plan
and zone map amendment application.” However, on remand the city council should address these
issues in the firg indance and determine whether (1) LUDC 17.12.417 is applicable and, if <0,
whether remand to the planning commission is required, and (2) whether LUDC 17.12.430(5)
requires that a specific site plan accompany the plan and zone map amendment proposd.

The fifth assgnment of error is sustained.

FIRST ASSSGNMENT OF ERROR

Petitioner argues that the city cannot gpprove comprehensve plan and zoning map
amendments to dlow use of the subject property as a public park, when the ste plan review
application for the particular park use requested, a skate park, was denied. According b
petitioner, LUDC 17.12.340 and 17.12.430(5)(a), read together, require the city to consider and
approve a specific application for use of the property, in order to gpprove the requested plan and

zoning changes®

"It may be that impacts that must be considered under LUDC 17.12.430(5) can be adequately addressed
without a specific site plan, although addressing those impacts would obviously be easier with a specific site
plan.

# LUDC 17.12.430(5)(b) isquoted in n 3, above. LUDC 17.12.340(1) providesin relevant part:

“* * * Combined or multiple requests by the same applicant(s) for approvals of different land
use and development permits which are governed by the provisions of this chapter and which
affect the same property or properties, shall be considered concurrently by the City. In the
case of different applications requiring Planning Commission final action for one and Council
final action for another, the Council may act upon both together.”
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Earlier in this opinion we agreed with petitioner that the city erred in changing the “intended
use’ for purposes of LUDC 17.12.430(5)(a), without sufficiently identifying the nature and hence
the potential impacts of the new intended use. It does not follow, however, that the city can
approve the plan and zone changes only if it concurrently approves a specific Site plan or gpplication
for devdopment. LUDC 17.12.340(1) merely requires that the city address dl related applications
concurrently; it does not require that an gpplicant submit al applications necessary for development
a the same time, or prevent the city from gpproving those agpplications properly before it,
notwithstanding that further gpplications may be necessary, as petitioner suggests.

In short, as long as sufficent information is submitted regarding the intended use to apply
and find compliance with the plan and zone change criteria, such asthat in LUDC 17.12.430(5)(a),
we See no hecessary contradiction in gpproving the plan and zone change, but rgecting a particular
site plan review gpplication for falure to comply with dte plan review criteria

The firg assgnment of error provides no separate basis for reversd or remand, and
accordingly is denied.

SECOND ASSIGNMENT OF ERROR

In the second assgnment of error, petitioner argues tha the city faled to address
compliance with LUDC 17.12.420(5)(b), which requires a finding that “[a] demonstrated need
exigs for the product of the proposed amendment (land use designation or plan text adjustment).”
Petitioner notes that the city adopted findings addressing other plan amendment criteria that discuss
“need,” but argues that those findings are based on the “ gpecific recregtiona need” fulfilled by the
rejected skate park proposal, and do not demonsirate a need for generic parks.”

° Petitioner cites to the following finding, which addresses a comprehensive plan policy that calls for
provision of “parks and recreation facilities’:

“The City of Stayton’'s draft Park and Recreation Master Plan identifies [that] there are 75.35
acres of park land within the City’s Urban Growth Boundary. The draft plan proposes that by
2020, there will be a need to secure an additional 181.42 acres to meet the needs of our
citizenry. Although the proposed park represents a minuscule amount of acreage relative to
the total amount desired by 2020, it fulfills a specific recreational need.” Record 5.
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The city’ s findings do not address LUDC 17.12.420(5)(b) a dl. The second assgnment of

error is sustained.

THIRD ASSIGNMENT OF ERROR

The zone change criteriaa LUDC 17.12.430(5)(b) require a finding that “[o]ther properly
zoned land is not avaladle in sufficient quantity within the City to satisfy current and projected
needs” Under the third assgnment of eror, petitioner argues that findings addressng
LUDC 17.12.430(5)(b) fail to show a need to rezone the subject property for parks.® To the
extent other findings might bear on that point, petitioner argues, those findings rely on the rgected
skate park proposdl, and fail to demonstrate a need for generic “parks.”

We agree with petitioner that the findings addressng LUDC 17.12.430(5)(b) are
inadequate. The findings briefly describe other parks within the city, but do not address whether
“[o]ther properly zoned land is not available in sufficient quantity within the City to satify current
and projected needs” While other findings addressing other criteria, such as that quoted a n 9,
might well have a bearing on compliance with LUDC 17.12.430(5)(b), petitioner is correct that
those findings appear to rely on the “specific recreationa need” fulfilled by the reected skate park,
rather than on a need for generic “parks.”

The third assgnment of error is sustained.

FOURTH ASSIGNMENT OF ERROR
Petitioner arguesthat dl of the evidence in the record was predicated on the development of

a skate park, and that there is no evidence in the record supporting a zone change to dlow a generic

park.

Thecity’ s findings addressing LUDC 17.12.430(5)(b) statein full:

“The City presently has seven public parks consisting of atotal of 75.35 acres. Each of these
parks has a specialized activity from the passive natural open space to active community
parks.” Record 7.
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We do not resolve petitioner’s fourth assgnment of error. Under the first assgnment of
error we concluded that the city erred in changing the intended use after the close of the record
without providing an opportunity to offer argument and evidence with respect to the new use.
Under the firg, third and fourth assgnments of error, we concluded that the city’s findings were
inadequate, largely because they are based on the regected skate park proposal. These errors
require that the city reopen the evidentiary record and adopt different or additiond findings.
Accordingly, thereis no point in addressing petitioner’ s chalenge to the evidentiary sufficiency of the
present record.

The city’ s decison is remanded.
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