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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
FRIENDS OF YAMHILL COUNTY
and DEAN KLAUS,
Petitioners,

VS

YAMHILL COUNTY,
Respondent,

and

DUANE SHARER and DIANE SHARER,
I nter venor s-Respondent.

LUBA No. 2005-057

FINAL OPINION
AND ORDER

Apped from Yamhill County.

Charles Swinddls, Portland, filed the petition for review and argued on behaf of petitioners.

No gppearance by Yamhill County.

David Doyle, Dadlas, filed the response brief and argued on behdf of intervenors-

respondent. With him on the brief was Doyle Law Firm, PC.

BASSHAM, Board Member; DAVIES, Board Chair, participated in the decision.

REMANDED 06/29/2005

You are entitled to judicid review of this Order. Judicid review is governed by the

provisions of ORS 197.850.
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Opinion by Bassham.

NATURE OF THE DECISION

Petitioners gpped a county decision re-gpproving, on remand from LUBA, comprehensive

plan and zoning map amendments for a 3.85-acre parcel.

MOTION TO INTERVENE

Duane Sharer and Diane Sharer (intervenors), the gpplicants below, move to intervene on

the side of respondent. There is no opposition to the motion, and it is alowed.

FACTS

LUBA
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We st out the pertinent facts in Friends of Yamhill County v. Yamhill County, 47 Or

160 (2004):

“The subject property is located immediately adjacent to the City of McMinnville
urban growth boundary (UGB), approximady hdfway between the City of
McMinnville and the City of Lafayette. The property is within an area that was
subject to a committed exception to Statewide Planning God 3 (Agricultura
Lands), adopted in 1980, to dlow rurd resdentid uses. The exception area is not
within an ‘unincorporated community’ as that term is defined by OAR 660-022-
0010(10).

“The subject property is currently developed with a angle-family resdence and
severd buildings associated with a storage business. The county initidly approved
the storage business in 1994 as a home occupation, to alow storage of recreationa
vehiclesin an accessory building to the resdence. [Intervenors] expanded the home
occupation storage business after 1994, and the current storage business occupies
three buildings totding 21,298 square fet, including a mini-storage unit. The square
footage devoted to the current business exceeds the 10 percent maximum parcel
coverage standards gpplicable in the VLDR 2.5 zone, but the county has declined
to enforce those standards againg the facility. In 1998, the county planning
commission denied intervenors gpplication to modify the home occupation
approva to dlow up to 46,000 square feet of additionad storage and denied their
request for a variance from the maximum parcel coverage requirements.

“Intervenors then gpplied to the county for comprehensive plan and zoning map
amendments, in order to Ecilitate expanson of the storage business. A storage
busnessis dlowed in the LI zone as a use thet is smilar to permitted usesin the LI
zone, subject to Ste design review. Intervenors did not submit a Site design review
goplication, but their plan and zoning amendment gpplication included a Site plan
and other information proposing two additiona 8,064-square foot buildings,
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expanding the structura area devoted to the storage business to a total of 37,426
square feet.

“The county planning commission held a hearing on the gpplication, and forwarded
it to the county board of commissoners without a recommendation.  After
conducting a hearing, the commissioners voted 2-1 to gpprove the plan and zoning
amendments, subject to a limited use overlay zore that limits uses on the subject
property to “mini-storage and the storage of personal property and vehicles” The
overlay zone further requires that “[any expanson of the use must be shown to be
congstent with [Statewide Planning] God 14 or have an exception taken to God
14" 47 Or LUBA at 161-63 (footnotes omitted).

We remanded the county’s initidl decison, holding that the county must adopt findings
addressing Goa 14 and either demondirate that the proposed amendments are consistent with the
god or take an exception to the goa. Further, we required the county to explain why it need not
consder vacant indudrid or commercid-zoned lands within the City of McMinnville UGB, in
demondtrating compliance with code criteria requiring a showing of “demonstrable need” for the
zone change.

On remand, the county held hearings and the county board of commissoners voted 2-1 to
goprove the requested plan and zoning amendments, with supplementd findings. The county’s
decison limits the proposed mini-storage facility to 39,000 square feet, and concludes that, so
limited, the amendments are consstent with Goal 14. This apped followed.

FIRST ASSIGNMENT OF ERROR
Petitioners chdlenge the county’s conclusion that the plan and zoning amendments to alow

expansion of the existing mini-storage facility is consistent with Goal 14." The county’s decision lists

" God 4isto* provide for an orderly and efficient transition from rural to urban land use.” A county that
convertsrural land to “urban uses” must either show that its action complies with Goal 14 or take an exception to
the goal. 1000 Friends of Oregon v. LCDC (Curry Co.), 301 Or 447, 470-71, 742 P2d 268 (1986). Goal 14 aso
provides, in relevant part, that

“In unincorporated communities outside urban growth boundaries counties may approve
uses, public facilities and services more intensive than allowed on rural lands by Goal 11 and
14, either by exception to those goals, or as provided by [Land Development and
Conservation] Commission rules which ensure such uses do not:
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seven considerations in support of that concluson.” Petitioners argue that none of those
consderaions, sngly or cumulaively, demondrates that the proposed facility is conastent with God
14.

One of the more important consderations is the size of the facility, limited to 39,000 square
feet of indoor floor space and an unspecified amount of outdoor storage space. The decision cites
and relies upon OAR 660-022-0030(11), which limits the Sze of indugtrid uses in unincorporated
communitiesto “smdl scde, low impact uses” defined in relevant part as a*building or buildings not

“(1 adversely affect agricultural and forest operations, and

“(2 interfere with the efficient functioning of urban growth boundaries.”

*The county’ s decision states:

“The Board finds that the applicant’s requested Comprehensive Plan amendment and zoning
amendment (to allow expansion of their existing mini-storage facility) is consistent with Goa
14. Evidence of Goal 14 compliance includes:

“[1] The subject property is located on rural land outside of the McMinnville urban
growth boundary and is not located within a designated unincorporated community;

“[2] A maximum building size limitation of 39,000 square feet is requested by the applicant;
“[3] The proposed use is a small-scale low impact industrial use consistent with OAR 660-
022-0030(11), which defines such uses as those industrial uses taking place within a
building or buildings that do not exceed 60,000 square feet of floor area within urban

unincorporated communities and that do not exceed 40,000 square feet of floor area
for industrial useswithin all other unincorporated communities,

“[4] The use has demonstrated compatibility with adjacent urban uses;

“[9] The proposed use does not require the extension of urban services;

“[6] The proposed use has no significant traffic impacts;

“[7 It isnot necessary for the use to be located with associated ‘ urban’ industry.

“The Board finds that (1) the maximum building size requested by the applicant is not greater
than 39,000 sguare feet; (2) the existing mini-storage facility has, for the past eight years,
demonstrated compatibility with adjacent urban uses, has not required an extension of urban

services, has not created significant traffic impacts, and has not required co-location with
‘urbanuses.’ * * *” Record 2.
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exceeding 40,000 square feet of floor space” OAR chapter 660, divison 022 implements Godl
14, and edtablishes standards for the planning and zoning of unincorporated communities. The
county reasons, gpparently, that because the proposed facility is limited to 39,000 square feet of
indoor floor space and therefore would qudify as a “smdl scae, low-impact use” dlowed under
OAR 660-022-0030(3) if located within an unincorporated community, that is an indication thet the
facility may be dlowed on rurd lands outside an unincorporated community consstent with God 14.

* OAR 660-022-0030 provides, in relevant part:

“(3) County plans and land use regulations may authorize only the following new or
expanded industrial usesin unincorporated communities:

“(a Uses authorized under Goals 3 and 4;
“(b) Expansion of a use existing on the date of thisrule;

“(c) Smdll-scale, low impact uses,

Uk % % % %

“(4) County plans and land use regulations may authorize only the following new
commercial usesin unincorporated communities:

“(a Uses authorized under Goals 3 and 4;
“(b) Smdl-scale, low impact uses,

“(c) Uses intended to serve the community and surrounding rural area or the
travel needs of people passing through the area.

Uk % % % %

“(10)  For purposes of subsection (b) of section (4) of this rule, a small-scale, low impact
commercia use is one which takes place in an urban unincorporated community in a
building or building not exceeding 8,000 square feet of floor space, or in any other
type of unincorporated community in a building or buildings not exceeding 4,000
square feet of floor space.

“(11)  For purposes of subsection (c) of section (3) of this rule, a small-scale, low impact
industrial use is one which takes place in an urban unincorporated community in a
building or buildings not exceeding 60,000 square feet of floor space, or in any other
type of unincorporated community in a building or buildings not exceeding 40,000
square feet of floor space.”
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Petitioners note that OAR chapter 660, divison 022 gpplies only to unincorporated
communities, not planning and zoning on rurd lands outsde such communities. OAR 660-022-
0000(2). However, petitioners agree that OAR 660-022-0030 provides some guidance in
determining whether the proposed facility is conagtent with God 14, dthough petitioners contend
that the county misunderstands the rule. According to petitioners, the proposed mini-gorage facility
is properly viewed as a“commercia use’ rather than an “indudtrial use,” as those terms are defined
at OAR 660-022-0010(1) and (4), because the facility provides retail services" We understand
petitioners to argue that the “storage’ liged in the OAR 660-022-0030(11) definition of “industrid
usg’ refers to storage associated with the manufacture, processng or wholesde distribution of
products, goods or materids, and does not include a facility offering storage services to the generd
public on aretal bass. Because the facility is a commercia use, petitioners argue, the gppropriate
guide is the 4,000-square foat limit on commercid building floor spacein OAR 660-022-0030(10),
rather than the 40,000-square foot limit for indudtria building floor space & OAR 660-022-
0030(11).

Evenif the proposed facility isan industrid use, petitioners contend, the county’ s findings fall
to demondtrate that an industrial use of that Sze, location and operationd characteristicsis consstent

with Goad 14. Peitioners emphasize that the subject property is located between the City of

* OAR 660-022-0010 provides, in relevant part:

“For purposes of this division, the definitions contained in ORS 197.015 and the statewide
planning goals (OAR Chapter 660, Division 15) apply. In addition, the following definitions

apply:

“(1) ‘Commercial Use’ means the use of land primarily for the retail sale of products or
services, including offices. It does not include factories, warehouses, freight
terminals, or wholesale distribution centers.

Uk % % % %

“(4) ‘Industrial Use' means the use of land primarily for the manufacture, processing,
storage, or wholesale distribution of products, goods, or materials. It does not include
commercial uses.”
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Lafayette UGB and the City of McMinnville UGB, and immediately adjacent to the latter.
Petitioners dso cite to evidence that the vast mgority of the proposed facility’s customers resde
within the UGBs of nearby cities, with gpproximately 83 percent resding within the UGBs of the
cities of Lafayette and McMinnville. Petitioners contend that the proposed facility is no different
from the public storage business that Petitioner Klaus operates in the City of McMinnville.

We need not and do not decide whether a mini-storage facility is properly viewed as
commercid or industria use as those terms are defined in OAR 660-022-0010." We agree with
petitioners that, even if the proposed facility is an indudtrid use (and hence OAR 660-022-
0030(11) rather than OAR 660-0022-0030(10) provides the pertinent guidance), the county’s
findings fail to establish that the facility dlowed by the chalenged amendments is consistent with
Goal 14.

As DLCD reminded the county during the initid proceedings below, Goa 14 authorizes
counties to include within unincorporated communities uses that are more intensive than uses
dlowed on rurd lands outsde unincorporated communities. See n 1. By negative implication,
DLCD argued, the intengity of uses dlowed on rurd lands outsde unincorporated communities must
be less than the maximum intengty dlowed indde such communities. As noted, OAR 660-022-
0030(11) imposes a 40,000-xquare foot maximum building floor space for indudrid uses ingde
unincorporated communities. The county’s decision impaoses a building floor space limitation thet is
dightly less than the maximum dlowed in unincorporated communities. The difference in intengty
between an industrid use with 39,000 square feet of building floor space and an indudtrid use with
40,000 square feet of building floor space is negligible. The fact that the county limited building

floor space to something less than the maximum dlowed in unincorporated communities is an

° Aswe noted in Bright v. City of Yachats, 16 Or LUBA 161, 172 (1987), determining whether a use such as a
public storage facility is properly characterized as alight industrial or commercial use can be uncertain, and such
ause reasonably could be classified as either. Although we need not and do not decide how to categorize such
ause under OAR 660-022-0010, it isfair to observe that the answer is by no means clear to us.
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appropriate consderation; however, the difference here is so minimd that that consderation lends
little weight to the county’ s conclusion that the facility is condstent with God 14.

Aswe dated in our initid opinion, evauating the sze of building floor space alowed under
the proposed plan and zoning amendments is not the only, and perhaps not even the best, gpproach
to demondrating whether uses dlowed on rurd lands outsde unincorporated communities are
condstent with God 14. Friends of Yamhill County, 47 Or LUBA a 170.° We agree with
petitioners that the location of the proposed facility, its proximity to UGBs, and its operationd
characteridics, particularly the population it is likely to serve, are more telling factors in this case.
The county’s decison does not address these factors a dl, other than noting that the subject
property is outsde the City of McMinnville UGB. The consderations the decision does address,
quoted a n 2, are ether makeweghts or insufficient, done or cumulatively, to demongrate
consgency with God 14. For example the fact that the exiding mini-storage business is
compatible with adjacent urban uses within the UGB does nothing to indicate that ether the existing
or expanded businessis arurd use. If anything, it would suggest the contrary. That the business
does not require the extension of urban servicesis an appropriate, but not compelling consideration.
That the business does not have “ggnificant” traffic impacts says little about whether it is an urban or
rurdl use; not al urban uses have “significant” trafficimpacts” Like petitioners, we are not sure what
the county means in finding that it is not necessary to locate the proposed mini-gorage facility “with
associated urban industry.”  There appears to be no dispute that the facility must be located close to

° We also noted that the site plan for the proposed facility depicts several areas on the subject property to
be used for “proposed outside storage,” presumably to store RVsor other itemstoo large to fit within one of the
several storage buildings. 1d. at 162, n 1. Those outside storage areas are apparently not included in the
estimated total square footage. Although no party takes issue with the county’s focus on indoor square
footage, it is not clear to us that proposed industrial or commercial use of outdoor areasisirrelevant under Goal
14, at least where OAR660-022 does not apply. For example, in evaluating amendments that would allow a
100,000-square foot outdoor RV sales lot and a 1,000-square foot sales office on rural land outside an
unincorporated community, it would seem strange to focus exclusively on the size of the building.

"we observe, however, that if the facility were located within the City of McMinnville UGB closer to the
bulk of its customersin that city, there would probably be even fewer traffic impacts.
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its overwhemingly urban customer base. Moreover, the facility does not appear to be associated
with any industry, urban or otherwise, which if anything tends to support petitioners contention that
it ismore accurately viewed as acommercid rather than an industrid use.

In short, the considerations cited by the county do not demondtrate that the use alowed by
the amendments is consgtent with God 14. Given the location of the proposed facility adjacent to
the City of McMinnville UGB and between that city and the UGB of the nearby City of Lafayette,
and given the undisputed evidence that amost al of the customers served by the facility resde within
those UGBs or nearby UGBS, no reasonable person could conclude that the facility allowed by the
chdlenged amendments is consstent with God 14.

The firgt assgnment of error is sustained.

SECOND ASSIGNMENT OF ERROR

Yamhill County Zoning Ordinance (YCZO) 1208.02(B) and (D) require findings that
“[t]here is an existing demongtrable need for the particular uses alowed by the requested zone,”
based on “market demand,” and other considerations, and that “[o]ther lands in the county aready
designated for the proposed uses are ether unavailable or not as well-suited for the anticipated uses
due to location, size, or other factors™ YCZO 1208.02(A) requires a finding that the proposed

® YCZ0 1208.02 provides:

“(A) The proposed change is consistent with the goals, policies, and any other applicable
provisions of the Comprehensive Plan.

“(B) There is an existing demonstrable need for the particular uses allowed by the
requested zone, considering the importance of such uses to the citizenry or the
economy of the area, the existing market demand which such uses will satisfy, and the
availability and location of other lands so zoned and their suitability for the uses
alowed by the zone.

“(© The proposed change is appropriate considering the surrounding land uses, the
density and pattern of development in the area, any changes which may have
occurred in the vicinity to support the proposed amendment and the availability of
utilities and services likely to be needed by the anticipated uses in the proposed
district.
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zone change is conggtent with gpplicable comprehengve plan palicies. Yamhill County Revised
Goals and Policies (YCRGP) Policy 1.H.1.b directs the county to locate industriad lands within
UGBs “to the grestest extent possible.”’

In the county’s initid decison, and again in the decison on remand, the county found
compliance with YCZO 1208.02(B) and (D) based on a study intervenors submitted of available
L1-zoned lands in the county. That study did not take into account L1-zoned land within the UGBs
of any cities, or other indudtria or commercia zoned lands within UGBs that dlow public storage
facilities. We remanded the county’s initia decison to explain why the county need not consder
such lands, given (1) the direction in YCRGP Policy 1.H.1.b to locate industrid lands within UGBs
“to the greatest extent possible” (2) the purpose statement of the LI zone, indicating that the LI
zone is intended in part to provide for industria uses within UGBs,” (3) evidence in the record that
there are over 600 acres of vacant industrid and commercid zoned lands within the City of
McMinnvilleés UGB that dlow public storage facilities, and (4) evidence in the record that a large

mgority of the “market demand” comes from the resdents of that city. 47 Or LUBA at 175.

“(D) Other lands in the county already designated br the proposed uses are either
unavailable or not as well-suited for the anticipated uses due to location, size, or
other factors.

“(B) The amendment is consistent with the current Oregon Administrative Rules (OARs)
for exceptions, if applicable.”

’YCRGP Policy I.H.1.b provides:

“To the greatest extent possible, industrial areas will be located within urban growth
boundaries. Those industrial areas located outside urban growth boundaries will be
compatible with the industrial development goal and will ke located where they can be
adequately served by necessary major utility lines, including electric power substations and
transmission lines, trunk sewer lines, trunk water lines, and where appropriate, trunk gaslines.”

“ The purpose statement for the L1 zone states:

“The purpose of the LI District is to provide for light and general industrial uses with similar
service needs within urban growth boundaries and in other locations which are or will be
compatible with adjacent urban development. Such areas shall maintain high performance
standards for light and general industrial uses and shall coordinate site and building design
through application of the site design review process.”
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On remand, the county adopted the following finding:

“In ascartaining whether adequate indudtrid zoning exigts or if additiond indudtrid
zoning is needed, the Board interprets YCZO 1208.02(B) and (D) and Y CRGP
Policy 1.H.1.b to redrict the county’s review and condderation to only lands
located outside of the UGB. There are severd reasons for the county to limit its
andysis to only lands located outside of the UGB. Firg, the Board finds that the
county does not have juridiction within the identified limits of municipa
corporations (cities), and has only shared jurisdiction within identified UGB
boundaries. Secondly, the Board finds that the need for indudtrid land within the
adjacent UGB for McMinnville and Lafayette is oriented towards attracting
busness-rdaed uses which require additiond public faciliies and services.
Because of this, the municipd jurisdictions have a desire to maintain shove-ready
indusirid property that can be readily and economically developed for uses that
require urban facilities and services. In the case of the current applicetion, the
requested use requires no or minima improvements to the property. As such, the
light indugtrid lands in the cities are not comparable (or relevant) with regard to the
county’ sinventory of light industrid lands” Record 3.

Petitioners argue, and we agree, that the foregoing interpretation of Y CZO 1208.02(B) and
(D) is not affirmable, even under the somewhat deferentid standard of review for interpretations of
locad government regulations under ORS 197.829(1) and Church v. Grant County, 187 Or App
518, 69 P3d 759 (2003).

Fird, the interpretation does not even address the text of YCZO 1208.02(B) and (D), or
tha of YCRGP Policy I.H1b and other reevant context. Nothing cited to us in
YCZO 1208.02(B) or (D) narrows the scope of inquiry to lands subject to the county’s exclusve
juridiction, and the county’s finding cites no textual or contextud reason for reading such a
limitation into the code. YCZO 1208.02(D) requires the county to evauate lands “in the county,”
without qudification.

The context of YCZO 1208.02(D) presumably includes YCRGP Policy I.H.1.b, which
dates a clear policy that the county shall locate industrid uses within UGBS to the greatest extent

possible” The context aso includes the L1 zone purpose statement, which indicates that the LI

" YCRGP Policy I.H.1.b is presumably more than context, since Y CZO 1208.02(A) requires afinding that the
proposed zone is consistent with applicable comprehensive plan policies. Asnoted in our previous opinion, the
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zone is intended to provide for industrid uses within UGBs. Agang that context, the county’s
gpparent podtion that it has no authority or bass to condder the avallability of lands within UGBs
for indudrid uses is dmply untenable. In addition, as petitioners argue, it seems particularly
gopropriate in the present case for the county to consder the availability of lands within UGBS to
meet the identified “market demand” for public Storage fadilities, given that the “market demand” is
amog entirely generated within UGBs. The gpparent purpose of YCZO 1208(B) and (D) isto
match land need with land supply. It seems inconsstent with that purpose for the county to rely on
a purported need generated dmost entirely within UGBS, and yet rely exclusvey on rurd lands
outsde UGBs to satisfy the identified need.

The county’ s decison finds, gpparently in the dternative, that dl of the indugtrid lands within
the City of McMinnville UGB are “unavalable’ for purposes of YCZO 1208.02(B) and (D). The
decison dates that indudtrid land within the UGB is intended to attract business-related uses that
require public facilities and services, and that the cities of McMinnville and Lafayette wish to
mantan “shovd-ready” industrid property for uses that require “urban facilities and services”
Record 3. However, the county cites no basis for thisfinding. As petitioners point out, the City of
McMinnville UGB incudes 600 acres of vacant land under commercid and indudtrid zoning that
dlow public storage facilities as outright permitted uses, which does not suggest that the city wishes
to presarve dl of its indudtrid lands for uses thet require intensve public services. Even if there
were some badis for that view with respect to industria uses, petitioners argue that the county’s
decison does not address the availability of commercid lands that dlow public storage facilities.
According to petitioners, the City of McMinnville UGB has a 274-acre supply of such commercia-
zoned lands.

In sum, the city’s interpretation of YCZO 1208.02(B) and (D) to the effect that it lacks

authority to evduate the avalability of lands within UGBS is inconsstent with the text, context and

county’ s explanation of consistency with Y CRGP Policy 1.H.1.b is based solely on the city of McMinnville' slack
of response to the application. 47 Or LUBA at 174, n 13.
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goparent purpose of those provisons. To the extent the county evduated the avalability or
suitability of lands within UGBS, its andyss falls to demondrate that any such lands are “unavailable
or not as well-suited.”

The second assgnment of error is sustained.

The county’ s decision is remanded.”

* Petitioner does not request that the county’s decision be reversed, and we do not see that reversal is
appropriate under OAR 661-010-0071(1) (providing that LUBA shall reverse aland use decisionthat is prohibited
as amatter of law). It remains at least theoretically possible for the county to justify areasons exception to Goal
14, although it is fair to say that the standards for such exceptions under OAR chapter 660, division 004 and
OAR 660-014-0040 are difficult to satisfy.
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