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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

WAL-MART STORES, INC,,
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and
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VS

CITY OF OREGON CITY,
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and
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James H. Bean, Portland, represented intervenors-petitioner.

Edward J. Sullivan, Portland filed ajoint response brief and argued on behalf of respondent.
With him on the brief were William K. Kabeiseman and Garvey Schubert and Barer.

Kdly Hossani, Portland, filed a joint response brief and argued on behdf of intervenor-
respondent. With her on the brief were Phillip E. Grillo and Miller Nash Wiener.
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2 You are entitled to judicid review of this Order. Judicid review is governed by the
3  provisonsof ORS 197.850.
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Opinion by Davies.

NATURE OF THE DECISION

Petitioner gppeds a city decison denying its dte plan and design review and water
resources application to construct a Wal-Mart store.
FACTS

The subject property is a 12.87-acre parcd zoned Generd Commercid in the City of
Oregon City. Petitioner seeks to develop a 147,048-square foot commercia retail development, a
Wal-Mart discount tore, which is a permitted use in the zone. Petitioner gpplied for site plan and
design review approva and awater resources approval, which the city denied.

The agpplication the city denied is petitioner’s second application to develop the property.
The first development proposa (the 2003 Application) aso involved a site plan application to build
a Wal-Mart gore, but it included a comprehensive plan and zone change proposa to redesignate
severd resdentiadly planned and zoned adjacent parcels to Genera Commercid to use for the
gore's parking. Petitioner filed those applications concurrently. City staff recommended denid of
the plan and zone change application and approva of the site plan. At the city’s request, petitioner
agreed to bifurcate the applications so the city could consider the plan and zone change request
before addressing the site plan. As part of the bifurcated process, the city conducted a hearing on
the plan and zone change application but did not accept evidence regarding the site plan application.
The city concluded that if the plan and zone change were gpproved, another hearing would be
required for the Site plan gpplication. The planning commission denied the plan and zone change
gpplication and dso denied the ste plan application because it was contingent upon obtaining the
plan and zone changes for parking. Petitioner appeded the denid to the city commission, and the

city commisson upheld the planning commisson’s denid.

! The water resources approval isnot at issue in this appeal.
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A few months after the city commission denied the first goplication, petitioner submitted a
new goplication. The new application revised the parking plan, diminating the need for the adjacent
resdentidly planned and zoned parcels and adding multi-level parking. Petitioner dso modified the
building design to incorporate more of a“main Sreet” theme. The city processed the gpplication as
alimited land use decison. The planning manager denied the application, and petitioner appeded
the decisgon to the city commisson, which upheld the planning maneger’s denid. This gpped
followed.

REPLY BRIEF

Petitioner movesto file areply brief. We agree that the reply brief responds to new matters
rased in the joint response brief filed by intervenor-respondent (intervenor) and the city. The
motion to file areply brief is granted.

MOTION TO STRIKE

The city movesto drike portions of the petition for review that refer to materid that isnot in
the record. In a prior motion to take evidence outside of the record, petitioner sought to introduce
materiads supporting its claim that the city was biased againgt the proposed development because
the city had an interest in purchasing the property itsef for municipa use. We denied that mation,
finding that petitioner had not demondtrated that there was a reasonable basis to believe the city was
biased. Wal-Mart, Inc. v. City of Oregon City,  Or LUBA ___ (LUBA No. 2004-124,
Order, May 4, 2005). Petitioner aso requested to introduce a copy of the city’s traffic impact
study procedures in a record objection, and the request was denied. Wal-Mart, Inc. v. City of
Oregon City,  Or LUBA __ (LUBA No. 2004-124, Order, November 4, 2004). We agree
with the city that those materials should not be considered. Where improper references to extra
record materia ae interspersed throughout a brief, rather than attempt to strike those references,
we merdy disregard them. We will disregard any references in the petition for review to materids

that are not in the record.

Page 4



o A W N P

© 0 NO

10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25
26
27

SECOND ASSIGNMENT OF ERROR

We address the second assgnment of error first because it presents a threshold issue. One
of the grounds the city relied upon to deny the gpplication was that the gpplication was substantidly
amilar to the previous gpplication that had been denied less than a year earlier. Oregon City
Municipal Code (OCMC) 17.50.220 provides:

“If the application is denied or withdrawn following the close of the public hearing,
no regpplication for the same or substantially smilar proposal may be made for one
year following the date of find decison denying the permit.”

If the city is correct that OCMC 17.50.220 prevents petitioner from gpplying for ste plan approvd,
then our inquiry is complete and the decison must be affirmed regardless of the other assgnments of
eror. The city did not err in denying the application based on OCMC 17.50.220 if (1) the 2003
gpplication was denied “following the close of the public hearing” and (2) the new gpplication is“the

same or subgtantidly smilar” to the 2003 gpplication.

A. Following a Public Hearing

The essentid facts are not in dispute.  While processing the 2003 application, the city
bifurcated the comprehensve plan amendment and zone change gpplication from the ste plan
goplication. The city held a public hearing and considered the comprehensive plan and zone change
goplication first. The public hearing was limited to the plan and zone change gpplication, and no
testimony or evidence pertaining to the Site plan gpplication was accepted or considered. All parties
understood that if the plan and zone change application was granted, a separate public hearing
would be required for the site plan application. The parties dispute the legd effect of these facts.

Petitioner argues that there was only a public hearing on the plan and zone change
gpplication, and that there was no public hearing on the ste plan application. Therefore, the new
gte plan application can be submitted because it was not previoudy denied “following the close of
[a] public hearing.” The city responds that the plan and zone change gpplication was al part of one
larger application and there was a public hearing. According to the city, the Ste plan application
was therefore denied “following the close of the public hearing.” The city’ sfindings sate:
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“* * * the [city] notes that dl of the gpplications in the previous denid were
consolidated and that OCMC 17.50.220 bars regpplication ‘for the same or
subgtantidly smilar proposal.’” The [city] interprets that provison to focus on the
‘proposal’ that was denied in the previous proceeding, not smply on the
gpplication. Because the Site plan and design review was part of alarger ‘ proposa’
for the congtruction of a Wa-Mart store, and that ‘proposal’ was denied after a
public hearing, the [city] concludes that OCMC 17.50.220 is applicable to this
gpplication.” Record 9.

The city interpreted OCMC 17.50.220 to mean that if an application involving multiple
required approvas is denied following the close of a public hearing regarding any of the required
multiple approvas, then dl of those multiple components of the gpplication were denied “following
the close of the public hearing” for purposes of the ordinance. Under Church v. Grant County,
187 Or App 518, 524, 69 P3d 759 (2003) and ORS 197.829(1), we may only overturn aloca
government’s interpretation of its own ordinances if it is incongstent with the express language,
purpose, or policy of the ordinance.

While OCMC 17.50.220 does not expressly address bifurcated applications, the language
of the ardinance suggedts that the subject matter of the new gpplication that is barred must have
been actudly considered in the prior gpplication that was denied or withdrawn. Furthermore, the
underlying purpose and policy of the ordinance is to prevent serid recongderation of the same

development. Asintervenor stated below:

“x * * jts gpparent purpose is to prevent an gpplicant from submitting and
resubmitting for a proposed development that has aready been denied under

2 ORS 197.829(1) provides, in relevant part:

“[LUBA] shall affirm alocal government’s interpretation of its comprehensive plan and land
use regulations, unless the board determines that the local government’ s interpretation:

“(a@) Is inconsistent with the express language of the comprehensive plan or land use
regulation;

“(b) Isinconsistent with the purpose for the comprehensive plan or land use regulation;

“(c) Is inconsistent with the underlying policy that provides the basis for the

comprehensive plan or land use regulation[.]”
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subgantiadly the same circumdances, thereby wading City and community
resources.” Record 96.

We agree with intervenor’ s understanding of the purpose and policy of the ordinance. The purpose
and policy is that once a proposal has been denied, the gpplicant must wait at least a year before
getting another opportunity for gpprova of the same proposal.

In the present case, there is no dispute that there was no public hearing and no
congderation of the 2003 ste plan gpplication. The city specificaly limited the scope of the public
hearing, and the city relied on this fact in rgecting petitioner’s assertion that the staff report
recommending site plan gpprova should be consdered evidence that the impacts of the plan and
zone change could be mitigated. Record 1352. The city specifically explained that it would not give
much weight to the staff report because “[n]o public hearings have been held on ether of those
applications [Site plan and water resources|, and no evidence has been received from the public
regarding the sufficiency of the taff report findings.” 1d. In other words, the 2003 site plan was not
reviewed on the merits. The express language, purpose, and policy of OCMC 17.50.220 is to
prevent serid condderation of the same or subgtantialy smilar proposds.  That is not what
occurred in the present case. There was never a public hearing on the 2003 site plan application
even though there was a public hearing for the combined plan and zone change application. The
city’s interpretation is contrary to the express language, purpose, and policy of OCMC 17.50.220.
Accordingly, OCMC 17.50.220 does not preclude regpplication for site plan approval.

B. Same or Substantially Similar Proposal

Even if we agreed with the city that the 2003 ste plan gpplication had been denied
“fallowing the close of the public hearing,” the new gpplication would ill have to be for the “same
or substantialy smilar proposa” as the 2003 application before the city could deny regpplication
under OCMC 17.50.220. The city’ sfindings ate:

“The City interprets OCMC 17.50.220 to focus on the use being proposed and the
impacts on the City’s citizens; not on the reason for denid of the previous proposal
or what parts of the previous proposa might be missing from the second proposal.
In this case, the City * * * finds that [petitioner] is the same party, the commercidly
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zoned area included in the gpplication is the same, the identity of the use as a Wa-
Mart retal dore is the same, the Sze and orientation of the building is nearly
identical and the impacts on City infradtructure * * * are nearly identical.” Record
8.

The city focuses on the identity of the gpplicant, the lot to be developed, and the sze and
orientation of the building in determining that the proposds are subgtantidly smilar. Those factors,
however, hardly lead to a logica conclusion that two proposds are substantidly smilar. The same
goplicant could gpply for avariety of usesthat are vadtly different. Similarly, the fact the property is
subgantialy the same has no obvious bearing on whether the uses are the same or amilar.
Furthermore, the amilar Sze and orientation of the building does not mean the uses are Smilar. The
two proposds in this case involve different properties and different plan and zone classfications.
The fact that both proposals involve Wa-Mart retail stores tends somewhat to indicate smilar
proposds, and there are certainly some smilarities. For ingance, we are inclined to agree with the
city that minor appearance changes, such as incorporating a main sreet theme, are “cosmetic’ and
would not by themsdlves be sufficient to condtitute a different proposd.

The city, however, ignores the most important difference between the two proposals — that
the new application eiminates the request for a plan and zone change for adjacent parcels that were
the basis for denial of the 2003 gpplication. The reason for denid is a critical part of a proposal.
For ingtance, had petitioner resubmitted the same plan and zone change application that would
certainly seem to be the type of application that would be precluded under OCMC 17.50.220. The
new proposa diminates the reason the 2003 agpplication was denied and seeks to proceed with a
gte plan that has never been independently reviewed. Not only isthat adifference, it isa substantial
difference,

Moving beyond the express language of the ordinance, once again the city’s interpretation is
inconsstent with the purpose and policy of the ordinance. As discussed earlier, the purpose and
policy is to prevent serid regpplications of the same proposad and requiring the city to expend

resources denying an gpplication for the same reason time after time. In fact, petitioner’s actions
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gppear to coincide with the purpose of the ordinance: after denia of its 2003 application, petitioner
removed the offending provisons and resubmitted the application. The city’s interpretation is
incong stent with the express language, purpose, and policy of OCMC 17.50.220. For the reasons
discussed above, the city’s form over substance interpretation does not survive review under ORS
197.829(1) and Church.

The second assgnment of error is sustained.

FIRST ASSSGNMENT OF ERROR

As discussed, the proposed development is a permitted use in the gpplicable commercid
zone. Because the ste is within the Metro urban growth boundary, and the chalenged decison isa
denid of an gpplication based on discretionary standards designed to regulate the physica
characterigtics of an outright permitted use, the decision is alimited land use decision.® Limited land
use decisions are not subject to the more rigorous procedurd requirements of ORS 197.763 that
apply to land use decisons. ORS 197.195(2). Under the limited land use decison statute and the
OCMC provisions that implement the statute, the procedure for limited land use decisons involves
the following steps: (1) the gpplicant submits an application; (2) the gpplication is deemed complete;
(3) notice is mailed to certain property owners, (4) those receiving notice have 14 days to submit
comments on the gpplication; and (5) the decison maker (in this case the planning manager)
anayzes the application and the comments and renders a decison. ORS 197.195; OCMC
17.50.030(B).*

¥ ORS 197.015(12) defines a“ limited land use decision” as:
“afinal decision or determination made by a local government pertaining to a site within an
urban growth boundary which concerns * * * [t]he approval or denial of an application based
on discretionary standards designed to regulate the physical characteristics of a use permitted
outright, including but not limited to site review and design review.”

* ORS 197.195(3)(c) providesin pertinent part:

“The notice and procedures used by local government shall:
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In the present case, petitioner submitted its application on February 18, 2004, and it was
subsequently deemed complete. On March 29, 2004, the city mailed notices of the proposed site
plan gpplication and indicated that comments must be received “no later than the close of business
on April 16, 2004.” Record 1037. On the same day, city staff mailed transmittal memoranda to
various agencies and consultants indicating that their comments were dso due by April 16, 2004.
On April 30, 2004, petitioner’s representative met with the city to discuss the application, and
subsequent to that meeting, petitioner atempted to submit additiond information, but the city
refused to accept that information. On June 2, 2004, the planning manager issued his decison
denying the application in part because petitioner’s traffic impact andyss (TIA) was inadequate to
demonstrate compliance with the transportation standards.”

The planning manager’s decison included a lig of the rdevant exhibits, induding the
comments received by the planning manager. Severd documents from the city’ s traffic consultant,
David Evans and Associates (DEA memoas), and the Clackamas County Fire Didtrict and Public
Works Department (fire district e mail) were received well after the close of the 14-day comment
period. The planning manager relied on these documents as the bads for determining that
petitioner’s TIA was inadequate to demonstrate compliance with the transportation sandards. The
issue under this assgnment of error is what consequences, if any, flow from the city’s decison to

accept the DEA memos and fire digtrict e-mail after the close of the 14-day comment period.

“(A) Provide a 14-day comment period for submission of written comments prior to the
decision;

Uk % % % %
“B) State the place, date, and time that comments are due;

“(F) State that copies of all evidence relied upon by the applicant are available for review,
and that copies can be obtained at cost[.]”

®> The planning manager also denied the application for reasons discussed in the second and fourth
assignments of error.
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Limited land use decisons provide a more streamlined process for making certain types of
decisons, including Ste plan decisons. The dreamlined process does not provide the generd
quas-judicid protections that exist for land use decisons under ORS 197.763. For instance, ORS
197.195, unlike ORS 197.763, does not provide for staff reports, public hearings, opportunities to
continue the hearing or leave the record open, opportunities for responding to additiona evidence,
or dlowing the applicant find rebuttal.® There is nothing in ORS 197.195 that requires the loca
government to leave the record open to alow participants additiond time to respond to evidence
submitted during the 14-day comment period, asis provided for quas-judicid land use decisonsin
ORS 197.763.

In Johnston v. City of Albany, 34 Or LUBA 32, 41 (1998) and Azevedo v. City of
Albany, 29 Or LUBA 516, 520 (1995), we held that when aloca government accepts evidence
from the gpplicant after the close of the 14-day comment period, it violates ORS 197.195(3)(c)(F).
Although both of those cases involved additiond evidence submitted by the gpplicants, we see no
reason why the same time limits should not dso gpply to others, and the tatute provides no basis
for concluding otherwise. The Satute sets out an unambiguous rule: once the gpplication is deemed
complete and notices are mailed, a 14-day comment period is provided for submisson of written
comments. Following the close of the comment period, a decison is made based on evidence
submitted in the gpplication and the comments. This procedure is supported by the language of the
gatute. ORS 197.195(3)(c)(A) (“Provide a 14-day comment period for submisson of written
comments prior to the decision.” (Emphass added)). At the end of the 14-day comment period,
theloca government must render its decision without accepting or considering new evidence.

In the present case, the city clearly did not follow this procedure. There is no dispute that
the city consdered evidence from DEA and the fire didtrict that was submitted after the 14-day

® While there was some discussion at oral argument regarding due process concerns involving limited land
use decisions, no due process issue was raised below or in the briefs and we do not consider it further.
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comment period expired.” The city argues, however, that even if comments in generd nust be
recaived by the end of the 14-day period, the DEA memos and fire district e-mail could nonetheless
be accepted because they were essentially staff comments.  According to the city, the traffic
engineers and fire digtrict were performing gaff functions as requested by the city. We need not
address the issue of whether they are properly consdered city staff, dthough we doubt that they
are, because even if gaff comments are permitted, staff submission of additiona evidence after the
14-day comment period expiresis not.® We have condstently held thet staff analysis or comments
cannot be accepted after the record is closed in quas-judicid proceedings if they contain new
evidence. DLCD v. Umatilla County, 39 Or LUBA 715, 733 (2001); Wicks v. City of
Reedsport, 29 Or LUBA 8, 17 (1995). In the present case, there can be no doubt that the
submissons from DEA and the fire district congtituted new evidence. Therefore, even if DEA and
the fire digrict could be consdered dteff, the city should not have accepted the new evidence
without reopening the record to alow petitioner to respond.

Congdering the DEA evidence submitted after the close of the 14-day comment period
was procedura error. Procedura errors, however, only provide a basis for reversa or remand if
they prgudice a party’s subgtantid rights. ORS 197.835(9)(a)(B). If new evidence is submitted
after the record has been closed in quas-judicia proceedings, theloca government must ether: (1)
reopen the record to allow other participants an opportunity to respond to the new evidence; or (2)
rgect the new evidence as untimely. ODOT v. City of Mosier, 36 Or LUBA 666, 683 (1999);
Brome v. City of Corvallis, 36 Or LUBA 225, 234-35, aff'd sub nom Schwerdt v. City of
Corvallis, 163 O App 211, 987 P2d 1243 (1999). At least in the quas-judicid context, the

" The city also accepted comments from other interested agencies, but specifically found that those
comments were not evidence and did not rely on them in their decision. Those comments are not at issuein this
appeal and we do not consider them further.

® For instance, the city asserts that under ORS 190.010 and ORS 279C.105 it can enter into contracts with
other units of local government or private firmsto perform staff functions. Even if that were sufficient to render
DEA and thefiredistrict “staff” the city provides no evidence that it actually entered into any such agreements.
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falure to choose one of these options prgudices the substantid rights of the parties because it
infringes on their right to afull and fair opportunity to present their case. 1d. We see no reason why
a different rule should apply in the limited land use decison making context. Once the city decided
to deviate from its limited land use decison making procedures and accept and rely on new
evidence in the DEA memoas and fire district e mail that was submitted after the comment period
expired, the city was obligated to allow the parties an opportunity to present evidence to respond to
that new evidence. The city committed procedurd error that prgudiced petitioner’s substantia
rightswhen it failed to do so.

The city raises two arguments as to why it was permissble to accept the new evidence in
this case: (1) petitioner is not entitled to respond to the new evidence because there is no “right of
rebuttl” in the limited land wse process and (2) the city would have made the same decision even if

it had not relied on the new evidence.

A. Right of Rebuttal

The city argues that it acted properly because there is no right of rebuttd in the limited land
use process. According to the aty, if the disputed evidence had been submitted the day comments
were due; i.e., in atimey manner, petitioner would not have been able to rebut that evidence. As
discussed earlier, that may be true. That, however, is not what happened in the present case. The
opportunity to respond to evidence submitted after the comment period has been closed is not
amply aright of rebuttal; it is a remedia action that was required to keep the procedural error that
the city committed from prejudicing petitioner’ s substantia rights.

The city argues that because the present case involves the limited land use process rather
than the quas-judicia land use process of ORS 197.763, remedies that would otherwise apply
under ORS 197.763 are ingpplicable in the limited land use arena. For instance, the city argues that
because ORS 197.763 references a“record” and ORS 197.195 does not, there is no actual record
in the limited land use arena. According to the city, a record is created only once the limited land

use decison is gppeded. We do not share the city’s exceedingly narrow interpretation of the
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datute.  Although the procedures for developing the evidence that provides the basis for the
decison are more abbreviated in the limited land use arena, they serve the same purpose. Under
both ORS 197.763 and 197.195, parties have a certain amount of time to submit materials and then
that period ends and the decision maker makes a decision based on those materids. It isimmaterid
whether it is referred to as the “close of the record” or the “end of the comment period.” Similarly,
once a locd government commits a procedurd error in dlowing the evidence to be submitted after
the comment period in the limited land use arena, we see no reason the remedy should be different
than that provided in the quas-judicia land use decison arena. Again, petitioner’ s right to respond
to the new evidence submitted after the record was closed is a remedy to the city’s procedura

error, aremedy that must be provided to avoid pregudice to petitioner’ s subgtantiad rights.

B. Same Decision

Findly, the city argues that even if it was error to accept the new evidence without alowing
petitioner an opportunity to respond, the error is cured because the city would have reached the
same decison with or without the disputed evidence. According to the city, because there is
substantial evidence to support the city’s decison without resort to the disputed evidence, any
procedurd error is harmless. The city again miscongrues the issue. The issue is not whether there
is substantia evidence that the city could have relied on to support the decison independently of the
disouted evidence. The issue is whether the city relied on evidence that it should not have
accepted.  Although the city attempts to minimize its reliance on the improperly accepted evidence,
it is cdlear that both the planning manager and the city commisson both relied heavily on such
evidence. Record 10-12. When aloca government relies on evidence not properly before it to
render a decison, it violates the parties substantia rights. Nez Perce Tribe v. Wallowa County,
47 Or LUBA 419, 429-30, (2004), affd __ Or App : P3d (2005). The city

attempts to distinguish Nez Perce on the basis that the evidence improperly relied upon in that case

was not incorporated into the record while here the new evidence was in the record. We do not
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see, however, that the difference between relying on evidence that is not in the record and relying on
evidence that isimproperly in the record should lead to a different result.

The city improperly accepted and relied upon new evidence that was submitted after the
close of the record without reopening the record to alow petitioner an opportunity to respond to the
new evidence’ The city committed a procedural error that prejudiced the substantia rights of
petitioner.

The firgt assgnment of error is sustained.

THIRD ASSIGNMENT OF ERROR

Petitioner argues that the city’s refusal to provide it an opportunity to clarify or supplement
its traffic impact andysis (TIA) in response to the city’s concluson that it was incomplete was
procedural error that preudiced its substantid rights.  Petitioner adso argues that the city’s
determination that the TIA does not demongrate compliance with the applicable trangportation
gtandards is incorrect. Because we have decided that the record must be reopened and additional
evidence likely will be submitted, we do not reach this assgnment of error. Azevedo, 29 Or LUBA
at 520.

We do not address the third assgnment of error.

FOURTH ASSIGNMENT OF ERROR

As discussed earlier, the city aso denied the gpplication on dternative, individua grounds
that were not based on the additiona evidence that was submitted after the 14-day comment period
expired. The city found the proposd fails to comply with OCMC 17.62.055(F)(2), which provides:

“The man front éevation shdl provide a least sxty percent windows or
transparency at the pedestrian level. The side eevation shdl provide at least thirty
percent transparency.”

° Although petitioner was provided an opportunity to make legal arguments regarding the improper
evidence before the city commission, that is not a sufficient remedy. Once the city decided to deviate from
limited land use decision procedures and accept evidence after the 14-day comment period expired, petitioner
was entitled to submit additional evidence of its own to respond to that evidence.
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The city found that OCMC 17.62.055(F)(2) was not satisfied because the proposed windows on
the north, the Sde devation, do not dlow pededtrians to see into the building. The city dso found
the code was not satisfied because the windows on the west, the main front elevation, are not at
pededtrian level.

A. North Elevation

Regarding the north elevation, the application proposed tranducent glass block windows.*
The city interpreted the code to require trangparent windows that alow pedestrians to see into the
building.™*

“Regarding the north eevation (a sde devation requiring 30% trangparency), the
[city] interprets the transparency requirement based on the purpose of the Site plan
and design review requirements as set forth in OCMC 17.62.055(A): to ‘ promote
the design of an urban environment that is built to human scade and to encourage
street fronts that create a pedestrianconducive environment.” The [city] finds that
amply ‘dlowing light to be tranamitted through the materid’ (as dleged by
[petitioner]) does not meet the transparency requirement.  [Petitioner’s|
interpretation looks to the interior of the building, but the purpose of these
regulations is on the exterior — the regulation focuses on the ‘urban environment,
‘dreet fronts and ‘ pedestrian conducivelness].” The glass block wall provides no
greater benefit to the streetscape than a concrete block wall. The [city] interprets
the trangparency requirement of OCMC 17.62.055(F)(2) to require the ability for
pedestrians on the outdde of a building to see into the building. Because
[petitioner’ 5] north eevation does not dlow pedestrians outside of the building to
have visud access in to the building, the [city] finds that the trangparency
requirement on the north elevation is not satisfied.” Record 12.

Petitioner argues that the city misconstrued OCMC 17.62.055(F)(2) by interpreting it to
require transparent rather than tranducent windows. Initidly, the response brief assertsthat thereis
a dgnificant digtinction between the first sentence of OCMC 17.62.055(F)(2) that allows for

“windows or trangparency” and the second sentence that only mentions “transparency.” According

10 “Translucent” is defined as “admitting and diffusing light so that objects beyond cannot be clearly
distinguished: partly transparent.” Webster’s Third Int’| Dictionary 2429 (unabridged ed 1993).

" «Transparent” is defined as “having the property of transmitting light without appreciable scattering so
that bodies lying beyond are entirely visible.” Webster’s Third Int’| Dictionary 2430 (unabridged ed 1993).
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to regpondents, even if petitioner is correct that tranducent windows would satisfy the first sentence
of OCMC 17.62.055(F)(2), which applies to front elevations, tranducent windows do not satisfy
the second sentence because it requires “transparency” sSde elevations. While we would perhaps
be inclined to agree with this interpretation, that clearly is not the interpretation the city adopted
below. The chdlenged decison makes no such didinction in its limited discusson of OCMC
17.62.055(F)(2). On the contrary, the decison treats the criterion as applying equaly to both
elevations except for the percentage of the devation that must meet the requirement. Record 12-
13. This view is consggtent with the purported purpose of the code that it is geared towards the
aesthetics of the Structure as viewed from the pedestrians views from the outside, rather than
cusomers views from ingde. The decison dearly tregts the requirement as gpplying to both
eevations, i.e, there must be windows or trangparency on both sides that meets the required
percentage and they must be a pedestrian level. That is the interpretation adopted by the city
commission, and that isthe interpretation on review.

The challenged decision aso treats the requirement as a requirement for transparency.™
We turn now to the city’s conclusion, based on that interpretation, that tranducent glass blocks do
not satisty OCMC 17.62.055(F)(2). The code specificaly alows “windows or transparency.”
Presumably, windows can be something other than a transparency. Otherwise, there would be no
need to list both terms.  Inother words, if dl windows were trangparencies, then the addition of the

word “windows’ would be superfluous. A window is commonly understood to include transparent

2 The discussion of OCMC 17.62.055(F)(2) in the challenged decision provides, in part:

“E Transparency Requirements.

“5. The City Planning Manager Erred in Finding that the transparency requirements
set forthin OCMC 17.62.055(F)(2) were not met.

Findings: The City Commission interprets the transparency requirement of OCMC
17.62.055(F)(2) consistent with City Planning Manager’ sinterpretation.” Record 12.
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and tranducent openings™  The windows proposed by petitioner are tranducent openings in the
wall of the building, and therefore within the dictionary definition of the word. Under the city’s
stated purpose for the code, the city could have adopted a code provison that does not alow
tranducent windows. However, the current code does dlow for them. The city’s interpretation to
the contrary is inconsistent with the express language of the code* The city’ s interpretation violates
ORS 197.929(1) and Church.

B. West Elevation

The application proposes transparent windows on the west, or front, eevation. The city,
however, dso denied the application under OCMC 17.62.055(F)(2) because it found that the
windows or transparency on the west (main front) elevation were not at pedestrian level. Petitioner

argues that the city’ s decision is not supported by substantial evidence.™® The dity’ s findings state:

“Regarding the west devation (the front devation, requiring 60% transparency),
again the [city] focuses on the purpose of the regulations and notes that the purpose
is to alow pedestrians visud access to the interior of the building. Because of the
sgnificant dope adong Malala, most of the west devation is above pedestrian eye
level on the east Sde of Moldla The [city] finds that this is inadequate to meet the
intent of the code. [Petitioner] suggests that the eevation inaccurately represents
the view from the dreet and that the grading plan would result in a different
elevation. [Petitioner] does not explain why one document should be considered
any more reliable than the other; the city is required to determine whether the
applicant has met its burden of showing that the criteriain the city’s code have been

B3 “Window” is defined as “an opening in a wall of a building * * * to admit light usually through a
transparent or translucent material.” Webster’s Third Int’| Dictionary 2620 (unabridged ed 1993).

¥ The city’ s suggestion that the criterion requires pedestrians to be able to see into the building is nowhere
stated in the code, nor isit supported by the actual, stated purpose of the regulation.

> As areview body, we are authorized to reverse or remand the challenged decision if it is “not supported
by substantial evidence in the whole record.” ORS 197.835(9)(a)(C). Substantial evidence is evidence a
reasonable person would rely on in reaching a decision. City of Portland v. Bureau of Labor and Ind., 298 Or
104, 119, 690 P2d 475 (1984); Bay v. State Board of Education, 233 Or 601, 605, 378 P2d 558 (1963); Carsey v.
Deschutes County, 21 Or LUBA 118, aff'd 108 Or App 339, 815 P2d 233 (1991). In reviewing the evidence,
however, we may not substitute our judgment for that of the local decision maker. Rather, we must consider and
weigh all the evidence in the record to which we are directed, and determine whether, based on that evidence, the
local decision maker’s conclusion is supported by substantial evidence. Younger v. City of Portland, 305 Or 346,
358-60, 752 P2d 262 (1988); 1000 Friends of Oregon v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).
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met. The incongstent drawings in the gpplication make it difficult to tell which one
should be rdied on. The planning nanager’s reliance on the eevation was not
wrong and the [city] agrees that, based on the eevation presented by [petitioner],
this criterion was not met. Therefore, the gpplication fals to provide the requidite
amount of trangparency on the west devation aswell.” Record 12-13.

The only evidence submitted into the record regarding the west eevation for purposes of
OCMC 17.62.055(F)(2) was submitted by petitioner. That evidence includes a detailed grading
and drainage plan (grading plan), a rough sketch of the proposed building eevations, and a larger
scale artist’ s sketch of the west devation. Record 277, 290, 292. The planning manager’ s decision
was apparently based upon the rough sketch that he believed showed the windows above
pededtrian grade. Record 166. The planning manager’s decision does not purport to have
consdered the grading plan. The city’sfind decison notes that petitioner explained that the grading
plan shows the windows a pedestrian level. The decison, however, concludes that petitioner * does
not explain why one document should be considered any more reliable than the other” and that the
“incondstent drawings in the goplication make it difficult to tel which one should be relied on.”
Record 13.

The city relies too much on a purported inconsistency and not at al on petitioner's
explanation that the grading plan demongtrates compliance with the criterion. The proposed building
elevations that the city relied on are of extremely rough scae. Record 290. We do not believe a
reasonable person would conclude that those elevations demonstrate that the windows are not a
pedestrian level. The more detailed sketch of the front view, which includes pedestrians, sdewalks,
and automobiles, very clearly shows the windows to be a pedestrian level. Record 292. Although
respondents are correct that the sketch does not show the entire extent of the west elevation, it
certanly illudrates that the design easly meets the requirement for a subgtantid portion of the
elevation with nothing to indicate that other portions do not meet the requirement. If thiswere dl the
evidence in the record, perhaps we would agree with the city. Petitioner, however, submitted a
grading plan depicting the devations tha petitioner asserts conclusvely demondrates that the

requirement is met. The city apparently did not congder the grading plan in its decison. Record
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12-13. Furthermore, the city never disputed this clam and does not do so in the response brief.
We are thus left with an undisputed claim that the windows are a pededtrian levd. A finding that
the windows are not at pedestrian leve is not supported by substantial evidence when there is
unrebutted evidence that the windows are a pededtrian level. The city’s attempt to create an
incongstency with sketches of differing specificity does not diminate thet error.

Findly, the city dates that petitioner “does not explan why one document should be
conddered any more rdiable than the other.” Record 13. In fact, petitioner did just that at the

gpped hearing before the city commisson, as the minutes demongtrate:

“[Petitioner’s counsel] concluded * * * with regards to the Molala Avenue dope,
there was a dight error in the devation that you were shown by saff. If you look at
the actud grading plan we submitted in the record, the grading plan actudly
demondtrates that it is more at street level. He had some graphics he could show
during rebutta that would show clearly there is not a dope or grading problem, and
we can meet that trangparency requirement.”  Supplemental Record 25.

Contrary to the city’s findings, petitioner explaned the reason for any perceived
inconsstency in the rough eevation sketches and that the grading plan demondrates that the
windows are a pedestrian level. A decison that ignores unrebutted evidence demondirating that an
approva criterion is satisfied and compounds that error with an erroneous statement that an
explanation of inconsstencies was never given is not supported by substantial evidence.

The fourth assignment of error is sustained.™
FIFTH ASSSIGNMENT OF ERROR

Petitioner requests recongderation of our previous order in which we denied its motion to
take evidence outside of the record in order to establish that the city was biased becauseit aready
had plans to use the property for municipa purposes. We have considered petitioner’ s arguments,

but we are not persuaded that a change of our opinion regarding the motion to take evidence

1° Because we sustain the fourth assignment of error on the bases discussed in the opinion, we need not
reach petitioner’s alternative arguments that the city’s decision was barred by equitable estoppel or required
approval with conditions under ORS 197.522.
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outsde of the record is warranted. The renewed motion is denied for the reasons expressed in our
prior order.
The fifth assgnment of error is denied.

The city’ s decison is remanded.
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