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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROMIE A. RHODES,
Petitioner,

VS

CITY OF TALENT,
Respondent.

LUBA No. 2005-031

FINAL OPINION
AND ORDER

Apped from City of Taent.

Stephen Mountainspring, Roseburg, filed the petition for review and argued on behaf of
petitioner.  With him on the brief was Dole, Codwell, Clark, Mountainspring, Mornarich and
Aitken, PC.

Kurt H. Knudsen, Ashland, filed the response brief and argued on behalf of respondent.

HOLSTUN, Board Member; DAVIES, Board Chair; BASSHAM, Board Member,
participated in the decison.

REMANDED 10/26/2005

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION
Petitioner apped s a city ordinance that amends the city’ s trangportation system plan, which

isan eement of the city’ s comprehensve plan.

FACTS

In Rhodes v. City of Talent, 47 Or LUBA 574 (2004) (Rhodes I), we remanded a city
resolution that authorized the mayor and city council president to sign a cooperative improvement
agreement (the Agreement) with the Oregon Department of Transportation (ODOT) to make
improvements to a portion of State Highway 99 (OR 99) within the City of Tadent. ODOT
appealed our decison in Rhodes | to the Court of Appeals. The Court of Appeds affirmed our
decison. Rhodes v. City of Talent, 197 Or App 169, 104 P3d 1180 (2005) (Rhodes I1). The
city decision that is before us in this appea was adopted to respond to errors that we identified in
Rhodes .

We described the road improvements that are a the center of the dispute between the
partiesin Rhodes |

“OR 99 generdly runs north and south through the City of Tdent. Wes Vdley
View Road intersects OR 99 near the middie of the project area. That intersection
isone of the intersections that is to be improved by the project. It gppears from the
record, and from petitioner's arguments, that petitioner owns property a the
southwest corner of that intersection. Petitioner currently has direct, two-way
access onto both West Valley View Road and OR 99 so that traffic traveling north
or south on OR 99 and traffic traveling east or west on West Vdley View Road
[has] direct access to and egress from petitioner’s property using the exising
accesses onto those roads. The disputed project will take a portion of petitioner’s
property for intersection widening. Although petitioner will retain two-way access
and egress on West Valey View Road, that access/egress will be relocated some
distance west, away from the intersection. Petitioner[']s current access onto OR 99
will be relocated dightly, reduced in size and limited to a right in/right out access so
that traffic traveling northbound on OR 99 will no longer have direct access to
petitioner’s property and traffic leaving petitioner’ s property will not be able to turn
left to travel north on OR 99. Channdlization of traffic dong OR 99 at the West
Vdley View Road intersection will be accomplished in part by constructing araised
median aong the center of the OR 99 approaches to the intersection. This raised
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median would preclude northbound traffic from turning west to enter petitioner’s
property from OR 99.” 47 Or LUBA at 576-77 (record citation omitted).

The city decison that was before usin Rhodes | actudly authorized approval of two closay
related documents. The first document is the Agreement between the city and ODOT to construct
the above-described project. Attached to the Agreement is an access management plan (AMP).
One of the city’s obligations under the Agreement stated that the “[c]ity approves the [AMP] which
is marked Exhibit B, attached hereto and by this reference made part hereof.” Rhodes | Record
37t

The city and ODOT moved to dismiss the apped in Rhodes I.? In rgecting the motion to
dismiss, we relied on OAR 734-051-0155. We st out the key language from OAR 734-051-
0155(4) below:

“Access Management Plans and Access Management Plans for Interchanges
comply with dl of the following:

Ek * % % %

“(d Are consistent with any applicable adopted Transportation
System Plan, Local Comprehensive Plan, * * *.

Uk * % % %

“(k)  Are agoproved by the Department through an intergovernmenta
agreement and adopted by the local government, and adopted
into a Transportation System Plan * * *.” (Emphases added.)

Our reasoning in rgjecting the motion to dismissin Rhodes | is set out below:

“The city has adopted a transportation system plan (TSP) as part of the Taent
Comprehensve Plan (TCP). Respondents contend the TSP authorizes the
proposed improvements. However, OAR 734-051-0155(4)(d) expresdy requires

! The city’ s decision on remand is a continuation of the proceedings in Rhodes | and the Record in Rhodes |
is part of the record in this appeal, which we cite as “Rhodes 111 Record,” to distinguish it from the record that
was submitted in the original appeal.

2 Although ODOT intervened on the side of respondent in Rhodes |, it has not moved to intervene in this
appeal of the city’ s decision on remand.
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that the improvements described in the AMP must be consgtent with the city TSP,
and it is undisputed that the city adopted no findings explaining why it believes that
the AMP is consgtent with the TSP. Neither did the city adopt the AMP into its
TSP, as OAR 734-051-0155(4)(K) requires. Respondents suggest that the city
could gtill adopt the AMP as part of the TSP a some unspecified time in the future,
If the chalenged decison made it clear that the city did not adopt the AMP until the
city’'s TSP is amended to include the AMP, then we would likely agree that the
chdlenged decison is not the city’s land use decison in this matter. But no party
cites anything in the Agreement or the AMP that obligates the city to adopt the
AMP as part of the TSP or precludes ODOT from proceeding with developing fina
engineering plans and condructing the improvements described in the AMP in
advance of a city decison to amend the TSP to include the AMP. While the city is
obligated under ODOT’s rules to adopt the AMP into its TSP, it has adopted the
AMP without amending its TSP to do s0.” 47 Or LUBA a 580-81 (footnotes
omitted; emphasis added.).

We went on to reject the respondents argument that the city decison at issue in Rhodes |
was excluded from the statutory definition of “land use decision” by ORS 197.015(10)(b)(D).2

“* * * |t may be that, once the city has adopted the AMP as part of its TSP, future
city or ODQOT actionsto implement the project described in the AMP will qudify as
the type of actions that are exempted from LUBA'’s review jurisdiction by ORS
197.015(10)(b)(D) because those actions are the kinds of actions described in
ORS 197.015(10)(b)(D) and they are *authorized by and consstent with' the city’s
TSP. But the city has not yet established that the project described in the AMP is
‘authorized by and consigtent with' the city’s TSP.” 47 Or LUBA at 581-82.

Based on the above reasoning, we sustained petitioner’s seventh assignment of error and
remanded the city’s decison so that it could adopt the AMP as pat of its TSP, following
appropriate post-acknowledgment amendment procedures.  Although we regjected petitioner’s
eghth assgnment of error in which he argued the chdlenged decison was quas-judicid, we
nevertheless agreed with petitioner that the city would be required on remand to adopt findings to

*0RS 197.015(10)(b)(D) excludes the following type of decision from the ORS 197.015(10)(a) definition of
land use decision:

“[A decision w]hich determines fina engineering design, construction, operation,
maintenance, repair or preservation of a transportation facility which is otherwise authorized
by and consistent with the comprehensive plan and land use regulationg|.]”
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demondirate that “the project envisoned in the AMP is consstent with the TSP.” 47 Or LUBA at
585.

The Court of Appeds decison in Rhodes Il concerned a hypotheticd issue thet is not
presented in this apped so we smply note that issue here and do not address it further. ODOT
believes that the roadway improvements that are envisoned by the Agreement in this case are
authorized by the city’s TSP. In that circumstance, ODOT argued to the Court of Appeds, if it
were not for OAR 734-051-0155(4)(d) and the city’s decision in this case to adopt the AMP as
part of the Agreement, the city’s decision to adopt the cooperative improvement agreement would
not condtitute a land use decison. There is language in LUBA’s decison in Rhodes | that can be
read to reject that argument.* In Rhodes 11, the Court of Appedls held that that issue was not
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decided by LUBA and that the issue was not presented in Rhodes I1:

“[W]e make no determination regarding the parties gpparent shared interest in
whether, as a legd matter, the authorization, by itsef, to enter into a cooperative
improvement between a locd jurisdiction and ODOT regarding an improvement
project fdls within the statutory definition of a land use decison. Here, the city’s
resolution adopted an AMP as well as provided authorization for the city to enter
into a cooperative improvement agreement. In light of the content of the city’s
resolution, this case does not present the issue of whether an authorization to enter
into a cooperative improvement agreement by itsaf conditutes aland use decison.”
197 Or App at 176-77 (internd citations omitted).

* Our decision in Rhodes | includes the following discussion:

Page 5

“Before turning to petitioner’s assignment of error, we note that we would almost certainly
conclude that the challenged decision is a land use decision, even if OAR 734-051-0155(4)(k)
did not expressly require that the AMP be adopted as part of the city’s TSP. At the very least,
the challenged decision is both a contract and a city decision to authorize construction of
transportation facility improvements. It may well be that those improvements are already
envisioned by and consistent with the TSP, as respondents argue. However, the TSP is more
general and does not provide the kind of detail that the AMP does in describing the project.
Neither the Agreement nor the AMP make any attempt to establish that the project envisioned
by the Agreement and AMP is consistent with the TSP. Without expressing any position on
the merits of petitioner's arguments, we are unable to agree with respondents that the
consistency of the proposed project with the TSP can be determined without a decision by the
city, with supporting findings that explain why the project is consistent with the TSP. Such a
decision will be required to apply the TSP and will be aland use decision even if it were not
required by OAR 734-051-0155(4)(k) to be adopted as an amendment to the TSP.” 47 Or LUBA
at 582.
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In summary, the city’s obligation following Rhodes | and Rhodes 1l is dictated by OAR
734-051-0155(4)(d) and the manner in which the city proceeded in this matter. On remand, the
city was required to amend its TSP to adopt the AMP as part of its TSP. In doing so, the city was
a0 obligated to adopt findings to demondrate that the AMP complies with any legd requirements
for AMPs and that the roadway improvements that are envisoned in the AMP are consstent with

the city’s TSP and any other gpplicable legd requirements.

FIRST ASSSGNMENT OF ERROR

The city’s April 21, 2004 resolution that was appeded to LUBA in Rhodes | authorized the
mayor and council president to sign the Agreement. In gpproving the Agreement in 2004, the city
also approved the AMP, dthough the city did not at that time amend its TSP to include the AMP.
LUBA'’s decison remanding the April 21, 2004 resolution is dated September 27, 2004. The
Court of Appeds decison in Rhodes Il was issued on January 26, 2005, and the appellate
judgment was issued on March 16, 2005.

The city’s decison in response to Rhodes | and Rhodes Il was issued on January 19,
2005—seven days before the Court of Appedls issued its decision in Rhodes Il and dmost two
months befor e the appellate judgment issued. Citing Rose v City of Corvallis,  Or LUBA
(LUBA Nos. 2004-221 and 2004-222, April 15, 2005), petitioner contends the city’s decision
should be reversed because the city lacked jurisdiction to adopt the comprehensive plan and TSP
amendment that is chalenged in this apped while the Court of Appeds had jurisdiction over this
matter.

In Rose, we followed our decison in Standard Insurance Co. v. Washington County
(Standard 1V), 17 Or LUBA 647, 660, rev'd on other grounds 97 Or App 687, 776 P2d 1315
(1989), in which we held:

“Where jurisdiction is conferred upon an gppellate review body, once
goped/judicid review is pefected, the lower decison making body loses its
juridiction over the chalenged decison unless the Statute specificaly provides
otherwise. In this case, the gatutes do not authorize the county to take further
action on its decison while that decison is being reviewed by LUBA or the Court
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of Appeds. Therefore, the county was without jurisdiction to adopt the chdlenged
decison.” (Footnote omitted.)

If the decison before us in this apped was a city decison that readopted the April 15, 2005
resolution or reauthorized or readopted the Agreement, we would agree with petitioner that the city
exceeded its jurisdiction in acting before the Court of Appeds issued its gppellate judgment in
Rhodes I1. However, as petitioner points out in subassignment of error 6(E), athough the April 15,
2005 resolution was ultimately remanded to the city following Rhodes | and Rhodes 11, the city has
not readopted the resolution or the Agreement. What the city has done in the decison that is before
us in this gpped is amend its comprehensve plan and TSP to include the AMP, an action that the
city should have taken a the same time it adopted the April 15, 2005 resolution, but did not. The
decison before us in this gpped is therefore a different, albeit related, decision to the city decison
that was before LUBA in Rhodes | and indirectly before the Court of Appedlsin Rhodes Il. The
city did not lack jurisdiction to adopt the disputed comprehensive plan and TSP amendment.

Thefirst assgnment of error is denied.

SECOND ASSIGNMENT OF ERROR

In Rhodes |, we concluded that athough adoption of the AMP is properly viewed as a
legidative decison, the city was nevertheless required to adopt findings to explain why the AMP is
consgent with the TSP and other relevant requirements. Petitioner argues under the second
assgnment of error that the city erred because it did not adopt findings in support of its decision, as
LUBA directed in itsremand in Rhodes |.

Page 3 of the record in Rhodes 111 is a transcript of the city council’s motion to adopt the
ordinance that is at issue in this gpped. In that motion, the city council explains that its action to
adopt the disputed ordinance is “based on g&ff’s findings and the recommendation of the Planning

Commission * * * > \We conclude that the city’s motion was sufficient to adopt the referenced

® The referenced staff findings appear at pages 6-16 of the record in Rhodes 111 and the planning commission
recommendation appears at pages 4-5 of the record in Rhodes 1 11.

Page 7



A W N P

© 00 ~N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

findings. We will consder the separate question of whether those findings are adequate to explain
why the chdlenged decison complies with rdlevant legd Standards in addressng petitioner’s
remaning assgnments of error.

The second assignment of error is denied.

THIRD ASSIGNMENT OF ERROR

Under the Transportation Planning Rule (TPR), locad TSPs must be consistent with regiond
TSPs. OAR 660-012-0015(3).° Petitioner points out that the AMP expressly recognizes that it
must be consstent with the Rogue Valey Regiond Transportation Plan (RV RTP). Record 123.
Petitioner contends that the city has failed to demondrate that the AMP is consstent with severd
RV RTP Policies.

Before turning to the specific policies that petitioner identifies we note two generd
arguments presented by the city. Firg, the city points out that the city was not subject to the RV
RTP until May 27, 2003, and the city appears to suggest that because the disputed OR 99
improvements were programmed by ODOT before that date, the RV RTP does not apply. We
rgject that argument. The disputed comprehensive plan and TSP amendment was adopted on
January 19, 2005. Thereis no dispute that the city was subject to the RV RTP on that date.

The city’s second general argument is that under the TPR, trangportation planning is
“divided into two phases. trangportation system planning and transportation project development.”
OAR 660-012-0010(1). We understand the city to argue that the transportation system planning
for the disputed improvements occurred in the past when the city’s TSP was amended to approve
the OR 99 improvements and that the challenged decision represents project development rather
than trangportation system planning. We agree with the city’s second generd argument.  Although
this second genera argument has no obvious bearing on petitioner’s arguments under the third

assgnment of error, it does have some bearing on petitioner’s fifth assgnment of eror. As

® OAR 660-012-0015(3) provides that when local governments “prepare, adopt and amend local TSPs’ the
“[Iocal TSPs* * * shall be consistent with regional TSPs and adopted elements of the state TSP.”
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previoudy noted, petitioner contends the city faled to demongtrate the AMP complies with severd

gpecific RV RTP Policies. We turn to those policies.

A. Policy 10-4
Asrelevant, Policy 10-4 provides:

“Locd governments shdl require or provide sdewaks/pedestrian pathways aong
al greetswithin the urban growth boundary.”

Petitioner’ s argument under this policy isasfollows

“The AMP dates that it provides for Ssdewalks only on the west sde of OR 99.
However, the statement cannot be verified because the AMP and the evidence are
illegible. Even if sdewaks were present on the west side, there is no planning to
indal sdewaks adong the east sde of OR 99, now or in the future” Petition for
Review 7.

The AMP indudes the following discusson of Sdewaks

“It is recommended that Sdewaks be inddled a the locations illudtrated in
Appendix C. Asillustrated in the Appendix, it is recommended that Sdewalks be
ingtalled on the west side of OR 99 throughout the project area.

“There are currently a number of vacant properties on the east sde of OR 99.

Because of this, it is recommended thet asphat sidewalks be ingtdled on the east
sde of OR 99 where needed to connect the developed parcels to the nearest
sgndized intersections (where pedestrians can cross the highway and travel on the
continuous west sdewak). It is anticipated that in the future, concrete sdewaks
would be ingdled on the east Sde with development of the vacant properties.”

Record 134.

Petitioner is correct that the drawings in the record showing the proposed improvements are
difficult to read. Part of the problem isthe scae of the drawings, and part of the problem isthe lack
of alegend and readable descriptions of the features displayed on those drawings. However, the
text of the AMP makes it clear that continuous concrete sdewaks are to be ingtdled initidly on the
west sde of OR 99 dong with some asphdt sdewaks on the east Side, as needed to alow

pedestrians to cross OR 99 to the continuous concrete sidewalks on the west side.” Contrary to

" We agree with respondent that nothing in the text of Policy 10-4 supports petitioner’ s apparent reading of
that policy to mandate that the proposed improvements include continuous sidewalks on both sides of OR 99.
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petitioner’ s assertion, we understand the AMP to anticipate that there will be continuous concrete
sdewaks on the east Sde of OR 99 at some point in the future. We rgect petitioner’s arguments
under Policy 10-4.

B. Policy 10-5

Policy 10-5 provides:

“The location and design of dl sdewaks shdl comply with the requirements of the
Americans with Disgbilities Act [(ADA)].”

Petitioner’ s entire argument under this subassgnment of error isasfollows:

“There is no evidence that the city consdered ADA, nor that the sdewak
placement or dimensons comply with ADA. Also, the only evidence and plan
provisons on sdewak dimensons areillegible” Petition for Review 7.

As aready noted, petitioner is correct that the drawings of the proposed improvements are
difficult to read. However, it is reasonably clear that the city and ODOT do not intend these
drawing to represent a final decison concerning the design of the sdewaks. More detailed
engineering drawings will be required to do that. We do not understand the AMP or the drawings
that are included in the AMP to represent a current decision to construct sidewalks that do not
comply with the ADA. To the contrary, with one possible exception noted later in this opinion, we
see nothing in the AMP to suggest that the city and ODOT plan to construct sidewalks that do not
comply with al legd requirements, including the ADA.

This subassignment of error is denied.

C. Policies 11-7 and 18-3

Policy 11-7 requires that the city cooperate with the Rogue Valey Trangt Didrict (RVTD)
to maximize fegtures that are “beneficid to trangt riders and trangt operations” Policy 18-3
requires that loca governments “coordinate transportation planning and condruction efforts with
those of the [Rogue Valey Metropalitan Planning Organization].” The Rogue Vdley Metropolitan
Panning Organization (RVMPO) is the Rogue Vdley Council of Governments. Petitioner argues
that the city did not provide notice to ether the RVTD or the RVMPO and there is no evidence in
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the record that would show that the city conferred or coordinated with ether body in adopting the
AMP as part of the TSP.

The response to petitioner’s arguments concerning Policies 11-7 and 18-3 in the city’s
response brief is set out below:

“Petitioner dates tha the City faled to comply with Policies 11-7 and 18-3
requiring cooperation and coordination among agencies concerning the AMP.
However, Petitioner fails to point out that City was not responsible for preparing the
AMP and that Petitioner had ample opportunity to participate, and voice any
concerns, during the public hearings and other proceedings while the AMP was
being developed.” Response Brief 8.

The obligation to cooperate with RVTD under Policy 11-7 and to coordinate with RVMPO
under 18-3 isthe city’s, even though ODOT may have prepared the AMP. It may be that ODOT
cooperated with RVTD and coordinated with RVMPO when the AMP was being prepared and
that the city can rely on those cooperation and coordination efforts to establish that the city has
complied with those policies. However, the city makes no effort to identify any evidence in the
record that the cooperation and coordination required under those policies was accomplished by
ODOT when it prepared the AMP. The city’s argument that petitioner may have had an
opportunity to participate and voice any concerns he may have had does not mean that RVTD and
RVMPO had that opportunity.

This subassignment of error is sustained.

FOURTH ASSIGNMENT OF ERROR
OAR 660-012-0015(5) provides:

“The preparation of TSPs shdl be coordinated with affected state and federa
agencies, locd governments, specid didricts, and private providers of
trangportation services.”

The RVTD is a specid didtrict. According to petitioner, there are three taxi services that

are “private providers of transportation services.” Petitioner argues.

“There is no evidence that the city in any way conferred with RVTD or the three
taxi servicesin developing the AMP, which limits their use of OR 99 through access
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management. The city has not provided notice of the land use proceeding to any of
these transportation providers as required by the [TPR].” Petition for Review 9.

The city again argues that petitioner’s arguments come too late, because the city is merely
adopting an AMP that ODOT prepared. Once again, it may well be that ODOT performed the
required cooperation and coordination with RVTD and the private taxi services. If so, it may be
that the city can rely on that cooperation and coordination to meet its obligation under OAR 660-
012-0015(5) to coordinate with those entities when it amendsits TSP. However, the city offers no
reason to assume that ODOT provided that required coordination.

The fourth assgnment of error is sustained.

FIFTH ASSSIGNMENT OF ERROR

Petitioner contends under the fifth assgnment of error hat the city amended its TSP to
include the AMP without conducting the evauation of system dternatives that is required by OAR
660-012-0035(1) or applying the standards set out in OAR 660-012-0035(3) in conducting that
evauation of dternatives® OAR 660-012-0035(4) aso imposes requirements that TSPs must be

8 Asrelevant, OAR 660-012-0035 provides:

“(1) The TSP shall be based upon evaluation of potential impacts of system alternatives
that can reasonably be expected to meet the identified transportation needs in a safe
manner and at a reasonable cost with available technology. The following shall be
evaluated as components of system alternatives:

“(a) Improvements to existing facilities or services,

“(b) New facilities and services, including different modes or combinations of
modes that could reasonably meet identified transportation needs;

“(c) Transportation system management measures,
“(d) Demand management measures; and

“(e) A no-build system alternative required by the National Environmental Policy
Act of 1969 or other laws.

Uk % % % %

“(3) The following standards shall be used to evaluate and select alternatives:
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designed to reduce vehicle miles traveled (VMT) per capita. Petitioner contends that the city did
not consider the impact the AMP would have on VMT.

The city responds as follows:

“OAR 660-012-0035 does not gpply to the chalenged decison. The city was not
drefting a TSP when it made the chdlenged decison; it was indead merdy
implementing a project that was dready described in the TSP. The TSP had
dready evaluated and adopted the project alternative (modernization and
improvement of Highway 99). The chdlenged decison smply dlowed the system
dternative to be put into effect. * * *” Regponse Brief 9 (emphasisin origind).

The trangportation system planning phase and the transportation project phase discussed in
OAR 660-012-0010(1) may not always break neetly into separate and distinct phases with no
overlap. However, petitioner makes no atempt to explain why notwithstanding the decisons that
are dready included in the TSP for the disputed improvements, the city should nevertheless be
required to gpply the systems dternatives analysis required by ORS 660-012-0035(1). Without a
more developed argument from petitioner, we do not agree that the city was obligated to conduct
the systems aternatives analysis required by ORS 660-012-0035(1) in adopting an AMP for an
improvement project that has dready been included in the TSP.

“(a) The transportation system shall support urban and rural development by
providing types and levels of transportation facilities and services
appropriate to serve the land uses identified in the acknowledged
comprehensive plan;

“(b) The transportation system shall be consistent with state and federal
standards for protection of air, land and water quality including the State
Implementation Plan under the Federal Clean Air Act and the State Water
Quality Management Plan;

“(c) The transportation system shall minimize adverse economic, social,
environmental and energy consequences;

“(d) The transportation system shall minimize conflicts and facilitate connections
between modes of transportation;

“(e) The transportation system shall avoid principal reliance on any one mode of
transportation and shall reduce principal reliance on the automobile. In MPO
areas this shall be accomplished by selecting transportation alternatives
which meet the requirementsin section (4) of thisrule.”
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The fifth assgnment of error is denied.

SIXTH ASSIGNMENT OF ERROR
The ODOT rule that sets out the requirements for AMPs is OAR 734-051-0285(7), which

provides asfollows:
“ Access Management Plans comply with al of the following:

“@  Mug include sufficient area to address highway operation and safety issues
and the development of adjoining properties including loca access and
circulation.

“(b) Must improve access management conditions to the extent reasonable
within the limitation and scope of the project and be consstent with design
parameters and available funds.

“(c0 Describe the roadway network, right-of-way, access control, and land
parcelsin the andyss area.

k * % % %

“(e)  Are condagent with any gpplicable adopted Transportation System Plan,
corridor plan, or Specid Transportation Area or Urban Business Area
designation, or amendments to the Trangportation System Plan unless the
jurisdiction is exempt from transportation system planning requirements
under OAR 660-012-0055.

Ek * % % %

“)  Are approved by the Department through an intergovernmental agreement
and adopted by the loca government, and adopted into a Transportation
System Flan unless the jurisdiction is exempt from trangportation system
planning requirements under OAR 660-012-0055.”

Under the sixth assgnment of error, petitioner contends that the challenged decision falls to
demondtrate that the AMP complies with the above requirements.

A. Area of Analysis- OAR 734-051-0285(7)(a).

OAR 734-051-0285(7)(a) requires that the AMP include a “sufficient area to address
highway operation and safety issues and the development of adjoining properties* * *.” Petitioner

makes two separate arguments.  Fird, petitioner argues the AMP looks only at the “immediate
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vicinity of OR 99,” and failsto show a“study are’ or “parcel boundaries.” Petition for Review 12.
Second, petitioner contends the AMP “smply addresses OR 99 access, without andyzing or
weighing the development needs of adjoining properties” 1d.

Regarding petitioner’s first argument, we agree with respondent that the “sufficient ared’
requirement in OAR 734-051-0285(7)(a) is subjective and does not expresdy impose the kind of
detailed boundary designation requirement that petitioner suggests is required. Petitioner has not
established that the area covered by the AMP is inadequate under OAR 734-051-0285(7)(a).
Petitioner’s second argument reads in a requirement that is not expressed in OAR 734-051-
0285(7)(a). OAR 734-051-0285(7)(d) is an aea ddinegtion requirement, not a sudy
methodology or content requirement. Those requirements are imposed in later subsections of OAR
734-051-0285(7)(a).

This subassignment of error is denied.

B. Consistency with Design Parameters- OAR 734-051-0285(7)(b).

Among other things, OAR 734-051-0285(7)(b) requires that the proposed improvements
must be “consstent with desgn parameters”  According to petitioner, the TSP imposes design
parameters on mgor arterid dreets, which are the equivaent of ODOT’s “principd arterid”
classfication. TSP 7-5. No one disputes that OR 99 is designated as a mgor arterial under the
TSP and a principa arterid by ODOT. The TSP provides the following desgn parameters for a
maor arterid:

“A two-way mgor aterid shdl be a 74-foot wide roadway, curb face-to-curb
face, which provides two 12-foot travel lanes and one 6foot bike lane in each
direction, plus a 14-foot center left-turn lane. The right-of-way width shdl be 100
feet. * * *” TSP 7.5.

The TSP ds0 requires that Sdewaks be at least 8 feet wide in commercid areas. 1d. Petitioner
complains that the drawings at Record 212-16 “are illegible” Petitioner contends that from the
drawingsit is not possible to tell if the proposed improvements comply with TSP design parameters.

Petitioner goes on to argue:
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“However, the AMP does date the width of the bicycle lane as 5.9 feet, which
does not comply with the 6.0 foot standard. Also, petitioner’s building juts out into
the sdewak adong West Vdley View Road, which means that the sdewak will not
comply with the 8 foot standard.” Petition for Review 13.

Except for his specific chdlenge to the proposed bicycle lane and sdewak widths,
petitioner smply assumes from the lack of clarity in the drawings a Record 212-16 that the
proposed improvements will be or could be built in ways that are inconastent with TSP design
sandards. However, we assume the opposite. In other words, absent some reason to reach a
contrary concluson, we assume the improvements depicted on the sketches will be refined in the
more detailed congtruction drawings to produce construction drawings that in turn resut in roadway
improvements that are congstent with gpplicable design sandards.

Turning to the bike lane and sdewak, the AMP for some reason cdls for bike lanes that
deviate dightly from design sandards, and petitioner suggests that it will not be possible to construct
the required 8-foot wide sdewaks in the vidinity of his building. In its brief, the city Smply
dismisses these deviations as de minimus and suggest that these deviations should be overlooked.
Response Brief 11. It is not clear  us why the AMP calls for bike lanes that are one inch too
narrow. It is adso unclear whether there is something in the AMP or sawhere that dlows de
minimus deviations. Smilarly it is not clear to us whether the city in fact is proposing sdewalks of
less than 8 feet in width near petitioner’s property or, if o, whether there is some basisin the AMP
or esawhere for dlowing such deviations from the 8-foot design standard. Because the city does
not redly dispute that the proposed bike lane and sdewak may deviate dightly from design
dtandards as petitioner aleges, we assume without deciding that they do.

Aswe indicated in Rhodes |, it is the city’s obligation to adopt findings that explain why the
AMP is consstent with gpplicable legd standards. The city has failed to do so. On remand, the
city must ether explan why the proposa does not deviate from desgn standards in the way
petitioner dleges, or explain why its decison to deviate dightly from bike lane and Sdewdk design

standards is permissible under OAR 734-051-0285(7). However, with these two exceptions, we
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rgject petitioner’s speculation that the city’s choice to include drawings in the AMP that leave the
precise dimengons of the proposed roadway improvements unknowable at this point necessarily

means that the city intends to build a facility that does not meet gpplicable design sandards.

C. Description - OAR 734-051-0285(7)(c).
Petitioner argues.

“The AMP does not comply with OAR 734-051-0285(7)(c), which requires a
description of the roadway network, right of way, access control, and land parcels
in the andyss area. Such topics do not gppear in the AMP, except arguably in the
illegible portion of the project plans.” Petition for Review 13.

The city responds:

“OAR 734-051-0285(7)[(c)] does not articulate the detail of the ‘description”
required for the roadway network, right-of-way, access control, and land parcelsin
the analysis area. The plan does describe the area* * *. There is no requirement
to have a ‘study area boundary’ or parcel boundaries for larger properties. Each
parce with an approach is sufficiently described. The rule Smply does not require
greater detail.” Response Brief 11-12.

We agree with the city. This subassgnment of error is denied.

D. Consigtency with City TSP - OAR 734-051-0285(7)(€).

Under this subassignment of error, petitioner dleges that the AMP does not comply with the
OAR 734-051-0285(7)(e) requirement that the AMP must be consstent with the TSP. In support
of that argument, petitioner incorporates his arguments under the ninth assgnment of error below
that the AMP isinconsstent with the TSP. We sustain the ninth assignment of error in part. For the
same reasons we sustain this subassgnment of error. On remand, the city must ether explain why
the AMP is consstent with the TSP or amend the AMP or the TSP or both to make them
consistent.

This subassignment of error is sustained.
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E. Approved Through Intergovernmental Agreement - OAR 734-051-
0285(7)(1).

We st out below petitioner’s entire argument under this subassgnment of error, followed
by the city’ s entire response:

“The AMP does not comply with OAR 734-051-0285(7)(l), because it was not
gpproved thorough an intergovernmenta agreement with ODOT. * * * The city has
not approved such an agreement on remand.”  Petition for Review 13.

“OAR 734-051-0285(7)(1) is not an issue as the [Agreement] is il in [g]ffect. The
LUBA decison [in Rhodes 1] did not change the effect of the [Agreement]; it Smply
required the AMP to be adopted as part of the TSP. That was aso a requirement
of the [Agreement] itsdf.” Response Brief 12.

Because the resolution that authorized the mayor and city council president to execute the
agreement was remanded in Rhodes | and because that resolution presumably was necessary to
authorize the city to enter into the Agreement, we tend to agree with petitioner that the prudent
course would have been for the city to readopt that resolution and re-execute the Agreement at the
same time it amended the TSP to respond to our decison in Rhodes|. However, OAR 734-051-
0285(7)(1) clearly envisons that a city may adopt multiple decisons to enter into cooperative
agreements with ODOT that involve AMPs. The city’s error in Rhodes | was in entering into the
Agreement and adopting the AMP without a the same time amending its TSP to include the AMP
or making it clear that a separate land use decison would be adopted at a later date to amend the
TSP to include the AMP. However, the only decison that is before us in this goped isthe city’s
decison to amend the TSP to include the AMP. Whether the Agreement remains in force or
whether it requires additiond action by the city by virtue of our decison in Rhodes |is not a
question that is before usin this gpoped. Even if it does not remain in force, the amendment of the
TSP accomplishes the part of the city’s decison making in this matter that congtitutes a land use
decison and petitioner provides no reason why the Agreement could not be reauthorized and re-
executed separately at alater date. For dl that we know, the city may have already done so.

This subassgnment of error is denied.
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The sxth assgnment of error is sustained in part.

SEVENTH ASSIGNMENT OF ERROR

OR 99 crosses Wagner Creek. Petitioner contends the proposed improvements will
enlarge the highway’ s footprint in the floodway. We cannot tell if that contention is factud, but the
city does not dispute it. Tdent's Hood Damage Prevention Ordinance includes the following
provison

“532 Other encroachments are aso prohibited, including fill, water-related
facilities and roads, unless certification by a registered professond civil engineer is
provided demongrating that such encroachment will not result in any increase in
flood levels during the occurrence of the base flood discharge.” Petition for Review
AppI-13.

Petitioner contends the city makes no attempt to show that the proposed OR 99 improvements
comply with the above provison, other than to suggest in its brief that the roadway improvements
might not qualify as an “other encroachment” within the meaning of Section 5.3.2.

The city responds in its brief that if the road improvements will encroach in the floodway,
“the certification could concelvably be provided at any time prior to project completion.” Response
Brief 12. In fact, dthough it is not part of the city’s record, we understand the city to argue that it
has received the engineer’s certification thet is required by the above Flood Damage Prevention
Ordinance provision.

Because the city’s decison must be remanded in any event, we sustain this assgnment of
eror. On remand the city must either demondirate that the proposed improvements do not
implicate Section 5.3.2 of the Tadent Flood Damage Prevention Ordinance or, if they do, that the
required certification has been obtained. If the city has not obtained an engineer’s certification and
plans to defer any required certification under Section 5.3.2 to a future date, the city must explain
how that certification will be obtained.

The seventh assgnment of error is sustained.
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EIGHTH ASSSGNMENT OF ERROR

Under his eighth assgnment of error, petitioner dleges that the improvements envisoned in
the AMP will damage protected city historic resources. The city adopted no findings addressing
historic resources and smply concluded that Statewide Planning Goal 5 (Natura Resources, Scenic
and Historic Areas, and Open Spaces) is“[n]ot applicable.” Record 8.

Petitioner contends that the “Mary J. Carpenter House is a Tadent Landmark.” Petition for
Review 15. Petitioner aso gppears to suggest that some buildings in the Old Town Didtrict of
Tdent will be dtered or demolished, but does not identify any such buildings. If we understand
petitioner correctly, he even seems to suggest that removd of exising pavement and sdewak in
making planned improvements dong OR 99 where it adjoins the Old Town Didrict of Taent will
require design review and application of the Old Town Taent Desgn Review Standards. Petition
for Review Appendix H1-15. Petitioner appearsto go so far asto suggest that under those design
dandards the city is required to “recycle, reuse, or adapt the existing highway [99] surface,
subsurface, or improvements.” The city disputes petitioner’ s contention that the Mary J. Carpenter
House is a designated landmark and disputes petitioner’s arguments that the criteria governing
dteration, relocation or demoalition of resources located within 150 feet of a Taent landmark are
implicated.

We have a great ded of trouble understanding petitioner’s arguments and the city’s
response to those arguments. However, some of those arguments raise issues that seem to at least
merit more of a response than is provided in the city’s brief. For example, it is not obvious to us
why the Mary J. Carpenter House should not be viewed as a Tdent Landmark. On the other hand
it is hard to take serioudy petitioner’s suggestion that the city’s historic regulations require that the
city recycle and reuse any concrete that must be removed from the existing OR 99 to make the
desred improvements. The city is more familiar with how its regulations concerning historic
resources work and whether the improvements envisoned in the AMP will implicate those

resources in away that requires design review, as petitioner suggests is the case. With that better
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understanding of how its regulations work and whether the improvements envisoned by the AMP
will impact historic resources in a way that will require review under those regulaions, the city is
a0 in a better pogtion to adopt findings that explain why petitioner’s arguments are without merit
or to respond to any arguments that do have merit.

Because the city adopted no findings addressing possible impacts on historic resources, we

sudtain the eighth assgnment of error.

NINTH ASSIGNMENT OF ERROR

Under his ninth assgnment of error, petitioner contends the AMP is inconsistent with the
city’'sTSP.

A. Design Parameters

Petitioner’s arguments under this subassgnment of error are the same as his arguments
under subassgnment of error 6(B). For the same reasons we sustain that subassgnment of error in
part and deny it in part, we sustain this subassignment of error in part and deny it in part.

B. Coincidence with Community Needs

The TSP includes Generd Transportation Policy 2, which provides in part:

“The condruction of trangportation facilities shdl be timed to coincide with
community needs, and shdl be implemented in a way tha minimizes impacts on
exiding devdopmert.” TSP 2-1.

The TSP includes a Traffic Operations Analys's and petitioner cites to discusson under that
andysis that concludes that the current level of sarvice (LOS) of the intersection of Valey View
Road and OR 99 is “LOS ‘B’ with a volume to capacity ratio of .55 during the PM pesk hour.”
TSP 4-5. The TSP goes on to conclude that “the intersection is operating very well and a
considerable increase in traffic can be accommodated without exceeding accepted standards.” TSP
6-2. Petitioner dso cites additiond discusson in the TSP Traffic Operations Andysis that “there do
not appear to be dgnificant deficiencies related to the capacity of the roads in Tdent.” Id.
Petitioner cites discusson under the Future Traffic Capacity Deficiencies portion of the TSP that
concludes that the “exigting [Or 99/West Vdley View Road | intersection configuration could
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accommodate traffic increases of up to 70 percent without exceeding levd- of-service standards * *
*” TSP 6-3. Pditioner dso cites discussion in the AMP that seems to support his contention that
the proposed improvements are not warranted based on safety concerns. Record Rhodes 111 132-
33. Basad on these argument, petitioner contends that the city has not demonstrated that the
proposed OR 99 improvements have been “timed to coincide with community needs,” within the
meaning of Generd Trangportation Policy 2.

The city offers the following response to petitioner’ s arguments under this subassgnment of

error:

“Petitioner’s observations regarding the timing of and need for condruction of the
Highway 99 modernization project reflect Petitioner’s persona opinions, bolstered
by hand-sdlected quotations from the AMP taken out of context. The city clearly
has the discretion to draw its own conclusions regarding traffic data, impacts and
safety, and proceed with the project at thistime.

“The AMP was adopted by the City with the finding that the AMP *amplifies the
princip[les] of access management contained in the city’s [TSP]’ and that ‘this
adoption incorporates the finer level of detail contained in the Access Management
Man’ LUBA does not overturn a local decison if the decision is based on
subgtantid evidence in the record. The local government is entitled to deference
when interpreting its ordinances and plans. ‘We agree with ODOT that the city’s
key interpretations * * * are not reversble under the discretionary standard of
review we must apply to a governing body’s interpretations of its comprehensive
plan, pursuant to ORS 197.829(1) and Church v. Grant County, 187 Or App
518, 69 P3d 759 (2003)." Comrie vs. [City of] Pendleton, 47 Or LUBA 38
(2004).

“Petitioner’ s statements ignore the many * * * references of the priority need for the
Highway 99 project contained in the TSP and quote apparently outdated traffic
data as a reason to negate the need for the project. The need for the project was
origindly determined in the TSP and when the project was submitted to the
RVACT and ODOT severa years ago. Petitioner has cited no made [sic] to the
incluson of this project in the previoudy adopted [State Transportation
Improvement Projects].” Response Brief 15.

The requirement in TSP Generd Transportation Policy 2 that “congtruction of transportation
facilities shdl be timed to coincide with community needs’ seems to impose a farly smple and

graightforward obligation. While that language does not expresdy command that “trangportation
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facilities” and “community needs’ must proceed in lock step, as petitioner suggests, it does suggest a
city concern that community needs should not be dlowed to outstrip the capacity of transportation
facilities and that transportation facilities should not unnecessarily predate the community’s need for
those fadilities. The difficulty presented in this case is that we have no city interpretation or express
goplication of Generd Trangportation Policy 2 by the city council to review.

The absence of city council findings concerning Generd Trangportation Policy 2 or a
reviewable interpretation of that policy to defer to makes many of the city’ s arguments set out above
irrdevant. The city’s cdlam that petitioner’s quotations from the TSP are “hand sdected” and “out
of context” may well be true. But the city provides no citations to the TSP of its own to provide the
clamed missng context. Just as importantly, the city provides no citations to countervaling
condderations in the TSP or the AMP or dsewhere that might justify a conclusion that proceeding
to condruct the disputed improvements at this time “coincidg]s] with community needs,” as Generd
Transportation Policy 2 requires. On remand the city must adopt findings that provide that
explanation.

C. The Nine Access Management Techniques

Petitioner contends that the TSP addresses access management techniques and ligts nine

techniques® Petitioner argues that “[n]arrowing and relocating driveways like petitioner’s are not

° The TSP provides:
“The number of access pointsto an arterial can be restricted through the following techniques:

‘o Restricting spacing between access points based on the type of development and the
speed along the arterial.

o Sharing of access points between adjacent properties.

‘o Providing access via collector or local streetswhere possible.

‘e Constructing frontage roads to separate local traffic from through traffic.

‘e Providing service drives to prevent spill-over of vehicle queues onto the adjoining
roadways.
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listed techniques” Petition for Review 21. Citing language in the TSP, petitioner contends that
even these nine techniques are to “be applied as new development occurs,” and “are not intended to
eliminate exigting intersections or driveways” Seen 9.

The city first responds that the TSP language cited by petitioner does not expresdy date
that the nine listed techniques are exclusive. The city citesto other TSP language that makesiit clear
that driveway rdocation is a legitimate access management technique under the TSP.  In addition,

the city citesthe following TSP language that is specific to the proposed OR 99 improvemerts:

“Improvement of Highway 99 through Tdent has been suggested during
development of the Transportation System Plan. The proposa to upgrade the
highway would include the addition of a center turn lane where it does not exis,
widening the pavement to nclude bike lanes, adding sidewaks, and consolidating
access. * * *Access adjusments typicdly include narrowing extra-width
driveways, eliminating second and third driveways serving individual parcels,
and by combining access with that provided for adjacent parcels. * * *” TSP
5-4.

We agree with the city tha petitioner misreads the TSP to limit access management
techniques to the nine ligted examples. We aso agree with the city tha the protection of existing
driveways from access management techniques does not gpply when “new development” is being

proposed. The proposed improvements to OR 99 are new development and the TSP not only

“Traffic and facility improvements for access management include:
‘e Providing acceleration, deceleration, and right turn only lanes.

‘o Offsetting driveways to produce T-intersections to minimize the number of conflict
points between traffic using the driveways and through traffic.

o Installing median barriersto control conflicts associated with left turn movements.
Installing side barriers to the property along the arterial to restrict access width to a
minimum.

These access management restrictions are not intended to eliminate existing intersections or
driveways. Rather, they shall be applied as new development occurs. Over time, as land is
developed and redeveloped, the access to roadways will meet these guidelines.” TSP 7-13
(emphasis added.)
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does not bar the city from imposing access management requirements, it expresdy anticipates that
such access management techniques will be employed as part of those improvements.

This subassgnment of error is denied.

The ninth assgnment of error is sustained in part.

TENTH ASSIGNMENT OF ERROR

The AMP includes a series of drawings. Record Rhodes Il 212-216. The text of the
AMP indicates that those maps show the location of sdewaks, bike lanes, and modified trave
lanes and rights of way. Petitioner contends that the maps are “illegible or indecipherable.” Petition
for Review 22. As we have dready noted the scale of those maps and the lack of a legend or
explanatory notes makes it difficult or impossble to tell from those drawings precisdy what is being
proposed and the dimensions of proposed features. However, as we explained in our discussion of
subassignment of error B under the sixth assgnment of error, petitioner assumes that the lack of
clarity in these drawings means the city intends to construct roadway improvements that do not
comply with legd standards. With the exceptions previoudy noted, we assume to the contrary that
as condruction drawings are prepared they will result in improvements that meet gpplicable design
gandards or, if they deviate from those standards, such deviations will be pursuant to gpplicable law
that permits such deviations.

The tenth assgnment of error is denied.

The city’sdecison is remanded.
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