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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

4-JLAND CO,, LLC,
Petitioner,

VS

CITY OF SANDY,
Respondent.

LUBA Nos. 2005-047 and 2005-048

FINAL OPINION
AND ORDER

Apped from City of Sandly.

Stark Ackerman and Steven R. Schell, Portland, and Andrew H. Stamp, Lake Oswego,
filed the petition for review. With them on the brief were Black Hdterline, LLP and Andrew H.
Stamp, P.C. Andrew H. Stamp argued on behalf of petitioner.

David F. Doughman, Portland, filed the response brief and argued on behalf of respondent.
With him on the brief were Pameda J. Beery and Beery, Elsner and Hammond, LLP.

HOLSTUN, Board Member; DAVIES, Board Char; BASSHAM, Board Member,
participated in the decision.

REMANDED 11/07/2005

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION
Petitioner gppedls two city ordinances that amend the city’'s comprehensive plan and

development code.

REPLY BRIEF AND MOTION TO STRIKE

Petitioner moves to file areply brief to respond to new issues presented in the respondent’s
brief. That motion is alowed.

Respondent moves to strike a number of extra-record documents that are attached to
petitioner’s reply brief. Petitioner contends that one of those documents is “akin to a secondary
legd source’ and, as such, can be consdered by LUBA. Petitioner contends the other two
documents are properly subject to officia notice. Because we do not rely on those documents or
the rdated legd arguments in the reply brief in reaching our decision in this goped, we need not
determine whether any of those documents are subject to officid notice or whether LUBA could

condder those documents for other reasons.

FACTS

The chalenged ordinances adopt a number of changes to the city’s comprehensve plan and
development code. Petitioner contends that those changes will result in lower density residentia
development in two of the city’s three low-dengty resdentid zoning digtricts. We briefly describe
below (1) the structure of the city’ s comprehendve plan and (2) the comprehensive plan and zoning

ordinance amendments that petitioner chalenges, before turning to its assgnments of error.

A. The City of Sandy Comprehensive Plan Residential Map Designations and
I mplementing Zoning District Designations

The City of Sandy Comprehensive Plan (SCP) includes three residentia comprehensive
plan map desgnations: (1) High Density Residentid, (2) Medium Densgty Residentid, and (3) Low
Dendty Resdentid. The SCP High Dendty Resdentid designation is implemented by one
resdentiad zoning didrict, the High Dendty Resdentid (R-3) zone, which requires a minimum
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development dendity of 10 units per acre and dlows a maximum development density of 20 units
per acre.! The SCP Medium Density Residentid designation is aso implemented by one residentia
zoning didrict, the Medium Dendty Resdentid (R-2) zone, which requires a minimum residentid
dengty of 8 dwelling units per acre and dlows a maximum residentid dendity of 14 dwelling units
per acre. Neither the SCP High Dengty Resdentid nor the SCP Medium Dengty Residentid plan
designations nor thelr implementing zoning designations are directly at issue in this apped.

The SCP Low Dendty Resdentid designation is implemented by three resdentid zoning
digricts, the Rurd Resgdentid (RR), the Sngle Family Resdentid (SFR), and the Low Dengty
Reddentid (R-1) didricts. The RR zone dlows a maximum residentid dengty of 2 dwdling units
per acre, but requires no minimum dendity. The SFR zone requires aminimum density of 2 units per
acre and alows a maximum dengty of 6 units per acre. The R 1 zone requires aminimum density
of 5 units per acre and dlows a maximum dengty of 10 units per acre. Petitioner’s assgnments of
error are directed at the amendments to the SFR and R1 zoning digtricts? We briefly describe

those amendments before turning to petitioner’ s assgnments of error.

! The SCP and the City of Sandy Development Code (SDC) sometimes distinguish between “gross’ acres
and “net” acres. As defined by SDC 17.10.30, gross acreage includes “public streets or other areas to be
dedicated or reserved for public use,” and net acreage does not count such areas. The SCP and SDC do not
aways make the “net” and “gross’ acreage distinction consistently. Although petitioner sometimes
distinguishes between net acres and gross acres, petitioner does not use the distinction consistently and does
not distinguish between net acres and gross acres in away that makes the distinction relevant in thisappeal. To
avoid confusion and for simplicity, we therefore generally refer to acres in this opinion, and make no attempt to
distinguish between gross acres and net acres.

2 The SDC alows a number of different housing types in the SFR and R-1 zones. We list those different
housing types below.

Single Family Detached (SFD) dwellings are permitted outright in both the SFR and R-
1 zones.

Single Family Detached Manufactured (SFD-M) dwellings are permitted outright in
both the SFR and R-1 zones.

Single Family Detached Zero Lot-Line (SFD-ZLL) dwellings were permitted outright in
both the SFR and R1 zones. Ordinance 2005-03 makes SDF-ZLL dwellings a
conditional usein the SFR zone.
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B. The R-1 Zone Amendments

1. M inimum/M aximum Densty
Prior to the disputed amendments, the R 1 zone provided that “[d]endty shall not be less
than 5 or more than 10 units per acre.” Record 15. Ordinances 2005-02 and 2005-03 amend the
R-1 zone to lower the minimum density to 3 units per acre® Record 4, 15. Therefore, after
Ordinances 2005-02 and 2005-03, a one-acre R 1 zoned property could be developed with as
few as three dwdlling units, whereas before those ordinances were adopted the same one-acre

property would have to be developed with at least 5 dwdling units.

2. New Minimum Lot Sizesin the R-1 Zone

The maximum dlowable dengty in the R-1 zone, both before and after the disputed
amendments, is 10 dwedling units per acre. Prior to the disputed amendments, there was no
minimum lot Sze in the R 1 zone, making it possible to achieve the 10-unit maximum dendgty usng
any of the alowed types of housing. Ordinance 2005-03 amends the R-1 zone to require minimum
lot areas of 5,500 square feet for the single-family detached (SFD) dwelling type and 5,000 square
feet for the sngle family detached zero lot-line (SFD-ZLL) dwelling type. Record 16; seen 2.
With these minimum lot szes, it would no longer be possible to achieve the maximum dengty of 10

Single Family Attached Zero Lot-Line (SFA-ZLL) dwellings are permitted outright in
the R-1 zone and are a conditional use in the SFR zone.

Duplexes are permitted outright in the R-1 zone and a conditional use in the SFR zone.

Row Houses are permitted outright in the R1 zone and are not allowed in the SFR
zone.

Manufactured Home Parks are permitted outright in the R-1 zone and are not allowed
inthe SFR zone.

% Petitioner cites Ordinance 2005-02 which amends SCP language concerning the R-1 zone minimum density
requirement. Record 4. However, Ordinance 2005-03, which amends the R-1 zone, adopts the same change in the
R-1 zone's minimum density requirement. Record 15.
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units per acre in the R1 zone if property is developed entirely with SFD dwellings or SFD-ZLL
dwelings*

C. The SFR Zone

1 New 7,500 Square Foot Minimum Lot Size

In the SFR zone, property must be developed with at least two dwelling units per acre but
not more than Sx dweling units per acre. Prior to the disputed amendments, there was no minimum
lot sze in the SFR zone. Therefore, prior to the Ordinance 2005-03, a development applicant in
the SFR zone theoreticdly could achieve the maximum dengty of Sx units per acre using any of the
alowed housing types. Ordinance 2005-03 imposes a 7,500 square foot minimum lot size for SFD
dwelings. Record 13. Therefore, after the amendment, the maximum dengity possible on SFR-
zoned property would be five units, if the property is developed exclusively with SFD dwellings?®

2. Single Family Detached Zero L ot-Line Dwellings
Prior to the challenged amendments, SFD-ZL L dwellings were permitted outright and SFA-
ZLL dwelings were dlowed as a conditiond use in the SFR zone. Ordinance 2005-03 makes
gngle family detached zero lot-line dwellings conditiond uses rather than uses that are permitted
outright.®

* With aminimum lot size of 5,500 square feet, no more than 7 SFD dwellings would be possible per acre (one
acre (43,560 sq ft) divided by 5,500 sq ft = 7.92). With a minimum lot size of 5,000 square feet, no more than 8
SFD-ZL L dwellings would be possible per acre (43,560 sq ft divided by 5,000 sq ft = 8.712). With one possible
exception, to achieve the maximum density of 10 units per acre, R-1 zoned property would have to include at |east
some of the other housing types that are not subject to minimum lot sizes. The possible exception would be to
develop under the city’s planned development provisions, which allow a density increase of up to 25 percent.
SDC 17.64.40(C).

® 43,560 square feet divided by 7,500 square feet = 5.808.
® Petitioner also claims:

“Finally, notwithstanding the changes made to densities, Ordinance 200503 maintained or
increased existing setbacks and other requirements. * * *” Petition for Review 8.

It is not apparent to us how the increased and maintained setbacks and other unspecified requirements would
affect development densities and petitioner makes no attempt to explain why that might be the case. We
therefore do not consider this part of petitioner’s argument further.
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The tables beow display the above-described amendments that form the bass of
petitioner’ s appedl.

R-1 Zone Amendments

Before Amendments After Amendments
Min/Max Density = 5 — 10 units - Min/Max Density = 3 — 10 units
Min. Lot Sizes= None - Min.Lot Sizes=

o 5,500 g ft for SFD dwellings

o 5000 g ft for SFD — ZLL
dwelings

0 Nonefor other housing types

SFR Zone Amendments

Before Amendments After Amendments

Min. Lot Sizes= None - Min. Lot Sizes=
o0 7,500 g ft for SFD dwellings
0 Nonefor other housing types

SFA-ZLL Dwdlings = Permitted Use - SFA-ZLL Dwdlings = Conditiond
Use

SECOND ASSIGNMENT OF ERROR
Statewide Planning God 10 (Housing) provides, in part:

“Buildable lands for resdentia use shdl be inventoried and plans shdl encourage the
availability of adequate numbers of needed housing units a price ranges and rent
levels which are commensurate with the financia capabilities of Oregon households
and dlow for flexibility of housing location, type and dengty”

SCP God 10, Policy 1 similarly provides:

“[ The city will aJssure an adequate supply of developable land for low, medium, and
high dendty housing to meet the 20-year population projections.”

According to petitioner the city adopted a Buildable Lands Inventory (BLI) and Housng Needs
Assessment (HNA) in 1997 to comply with its God 10 obligation to plan and zone an adequate
supply of land to meet projected housing needs. The HNA includes a table that petitioner attached

as appendix 66 to its petition for review. That table is reproduced bel ow:
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Housing Type % Capture per | Gross New GrossAcre Net Acre
Housing Type | Density Households Needs Needs
(units/acre) (1997-2017) (1997-2017) 1/ (1997-2017) 2/

Single Family 37 5 1,556 334 268

Low Density 22 8 925 124 929

Medium Density | 27 12 1,136 102 81

High Density 14 16 589 40 32

Total 4,206 600 480

1/ Includes 7.5 percent vacancy rate allowance.
2/ Assumes 20% percent of land is dedicated for public and semi-public uses.

Although the first column labeled “Housing Types’ makes no reference to zoning didricts,
petitioner and the city treet the referencesin that column to “Single Family” and to “Low Densty” as
though they are references to the Single Family Residentid (SFR) zone and Low Dengity Residentia
(R-1) zone, respectively. We do not question that assumption. Column four shows that the HNA
expects that the city will need to accommodate a tota of 4,206 additional households between
1997 and 2017. The second column shows that the HNA anticipates that 37% of those households
will be housed in units that will be condructed on land in the Single Family SFR zone and that the
housing needed to accommodate those households in the SFR zone will be developed at an average
dengity of 5 units per acre in the SFR zone.” The SCP anticipates that 22% of those households
will be housad in the Low Densty R 1 zone, and that the housing needed to accommodate those
households will be developed at an average density of 8 units per acrein the R-1 zone®

Smply stated, petitioner’s central argument under the second assignment of error is that the
city’s decison to lower the permissible minimum dengty in the R 1 zone from 5 units to 3 units per
acre and its decison to impose minimum lot szes in the SFR and R1 zone cdl into question

whether development in the SFR and R-1 zones over the 1997 to 2017 planning period will achieve

" As we have dready explained, the SFR zone requires a minimum density of 2 units and limits maximum
density to 6 units per acre. Therefore, the HNA assumes that development in the SFR zone will average 5 units
per acre, which istoward the higher end of the permissible density range.

8 As we have aready noted, before Ordinances 2005-02 and 2005-03, the R-1 zone had a minimum density of
5 units and a maximum density of 10 units, but after those ordinances the minimum density was reduced to 3
units while the maximum density of 10 units per acre remained unchanged. The HNA assumption that
development in the R-1 zone will average 8 units per acreis not changed.
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the 5 units and 8 units per acre that the SCP anticipates for development in the SFR and R-1 zones.
Citing Opus Development Corp. v. City of Eugene, 28 Or LUBA 670, 694-5 (1995) (Opus|);
Opus Development Corp v. City of Eugene, 30 Or LUBA 360, 373-4 (Opus|l), aff'd 141 Or
App 249, 918 P2d 116 (1996) and Bernard Perkins Corp. v. City of Rivergrove 34 Or LUBA
660, 683 (1998), petitioner contends the city’ s findings that the disputed amendments will not result
in afalure of the city to achieve the resdentid development densties that the HNA anticipates for
the SFR and R-1 zones are not supported by the evidence in the record and thus violate the God 2
requirement that the city’s comprehensive plan and land use regulations be supported by an
adequate factual base.®

Our Opus |, Opus Il and Bernard Perkins decisons recognize that God 10 requires that
cities plan for a variety of needed housng types. However the actud mix of housing that will be
congtructed and the dengty a which that housing will be congtructed is dmost dways uncertain.
This is kecause comprehensive plans and land use regulations dmost dways dlow a variety of
housing types and densities within any given zoning district and the menu of resdentid development
options dmogt dways varies between zoning didricts. This requires that a city make assumptions
about the types of housing that will be developed and the expected dengty of that housing, so that
an adequate amount of land can be planned and zoned for the anticipated number of units of the
various housng types that will be needed. When such assumptions are adopted as part of the
acknowledged comprehensive plan and land use regulations, as they have been here, subsequent
amendments to the comprehensive plan and land use regulations must assure that the acknowledged
assumptions that the city relies on to ensure that its comprehensve plan and land use regulaions
comply with God 10 remain vaid. This assurance of continued God 10 compliance need not be
the product of the kind of precison that is expected in rocket science, but it does require aleve and

° Goal 2 requires that land use decision making be supported by an “adequate factual base.” We have held
that the requirement for an adequate factual base requires evidence that a reasonable person would believe, i.e.,
substantial evidence. 1000 Friends of Oregon v. City of North Plains, 27 Or LUBA 372, 377-78, aff'd 130 Or App
406, 882 P2d 1130 (1994).

Page 8



© 00 ~N oo o b~ w NP

NN NN N DN R PR PR R R R R R
aa A W N P O © 0o N oo 0o A W N B+, O

kind of judtification that a reasonable decison maker would rely on to conclude that the amendment
will not leave the city unable to accommodate expected housing needs with the land thet is planned
and zoned for that purpose.

Before turning to the city’s findings, we note and rgect two arguments the city advancesin
defense of the gppeded ordinances. The city firgt argues that maximum dengtiesin the SFR and R-
1 zones are unchanged, and it is Hill possible to develop property in both of those zones so as to
achieve the target dendties st out in the HNA, if housing types other than SFD dwellings are
congructed or planned development gpprovd is sought. The city argues that the existence of this
possibility means its decision could not violate God 10.

The bare possibility that there are options for development in the SFR and R-1 zones that
would result in achievement of the development densities anticipated in the HNA is not sufficient to
demondrate that the disputed amendments do not violate Goal 10. Goal 10 requires inventories,
andyss, assumptions and projections. The rdevant inquiry under God 10 in consdering whether
the plan and land use regulations are consstent with God 10 is not what types or densties of
housng are theoreticdly “possible” Rather the rdevant inquiry under God 10 is whether the
amendments will dter the types or dengties of resdentia development that the HNA anticipates will
actudly occur in the city’s resdentid zones during the planning period. It isthese assumed dengties
that must be achieved, if the city is to meet its housing needs over the planning period with the
amount of land tha is placed in the city’s various resdentid zones. The potentid effect the
amendments may have on the dengties in the affected zones that the HNA assumes will be required
to meet housing needs is the proper sarting place in addressng God 10. The city may not rely on
theoretically possible dendties of development that are not anticipated in the HNA to demondrate
compliance with God 10.

A second generd argument advanced by the city is that its decison need not be consstent
with its adopted BLI and HNA:
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“A BLI and HNA are required pursuant to the terms of ORS 197.296. That
statute only applies to Metro's regiona framework plan * * * and to additiona
cities as determined by the Land Conservation and Development Commission
(LCDC). ORS197.296(1)(a) and (b) (2003).” Respondent’s Brief 14.

Petitioner contends that the city is required to adopt a BLI and HNA pursuant to ORS 197.296,
but in making that argument relies on extra-record evidence that we do not consider.

We conclude that it is unnecessary to decide whether the city is subject to ORS 197.296.
LCDC' sadminidgrative rule implementing God 10 providesin part:

The mix and dendty of needed housng is determined in the housing needs
projection. Sufficient buildable land shdl be designated on the comprehensive plan
map to satisfy housing needs by type and density range as determined in the housing
needs projection. The loca buildable lands inventory must document the amount of
buildeble land in each residentid plan desgnation’® OAR 660-008-0010
(emphasis added).

Without regard to whether the city was obligated to adopt a BLI and HNA under ORS
197.296, the city’s acknowledged comprehensive plan relies on those documents, in part, to
comply with the God 10 requirement for a housing needs projection. Because the city has adopted
and rdied on the BLI and HNA to ensure that its comprehensve plan and land use regulations
comply with God 10, it must ensure that the assumptions in those documents remain vaid when it
later amends its comprehengve plan and land use regulaions in ways that may cdl those
assumptions nto question. If the digputed amendments will render criticd assumptions invaid, the

city must either modify the amendments o that the assumptions remain valid, or take other stepsto

1 OAR 660-008-0005(5) provides the following definition of “housing needs projection:”

“*Housing Needs Projection’ refersto alocal determination, justified in the plan, of the mix of
housing types and densities that will be:

“(a) Commensurate with the financial capabilities of present and future area residents of
al income levels during the planning period;

“(b) Consistent with any adopted regional housing standards, state statutes and Land
Conservation and Devel opment Commission administrative rules; and

“(c) Consistent with Goal 14 requirements.”
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ensure that the city’s comprehensive plan and land use regulations adequately provide for needed

housing and remain in compliance with Goa 10

A.

In support of the Ordinance 2005-02 amendment that reduces the minimum dengty

The City’sFindings

requirement in the R-1 zone, the city adopted the following reevant findings;

“ji)

The amendment’s reduction of the R1's dengty range will not materidly
affect the dengty of the R-1 zone, nor will it violate the zone' s land needs as
identified in the BLI.

@ The record reveds that land has generadly developed at the higher
end of the R-1 zone' s density range.

‘xR k ok x " Record 7.

The city adopted smilar findings in support of Ordinance 2005-03:

“10.

God 10: Housing. The findings for such amendments potentidly affecting
the amount of buildable land within a given jurisdiction must show that
aufficient land will continue to be available for the development of needed
housing types. Based on the following findings, the City finds that God 10
issaisfied.

“1) The City’s comprehensve plan states that an adequate supply of
developable land for low, medium, and high dengty housng must
exist to meet the 20-year population projections.

“ii) The City bdieves that, based upon the current supply of
developable land for the above noted housing types, more than an
adequate supply of developable land will continue to exigt after the
amendments are implemented.

“lii)  Theamendments inditution of minimum lot Szesinthe SFR and R-
1 zones for certain housng types will not materidly affect the
densty of those zones, nor will it violate the zones land needs as
identified in the BLI.

! For example, if the city now wishes to encourage less dense housing, it may be that additional land will

have to be designated for urban residential development to meet anticipated housing needs.
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“(1) Therecord reveds that land has generally developed at the
higher end of the zones dengty range.

“(20 Thus any reduction in dengty that may result from the
amendments are likely to be offset by the historicdly higher
density development in the R1 and SFR zones density
ranges. Moreover, the amendments themsdves do not
reduce the maximum dengdties that are achievable in the
zones. For ingtance, in the R-1 zone, minimum lot Szesare
established only for sngle detached and zero lot line
dwdlings. In the SFR, minimum lot Szes are established
only for sngle detached dwellings. No minimum lot Sze is
edablished for any other dlowed use in the zones.
Therefore, it is not certain that development in the future will
be at alower dendty that it has been higoricaly.

“x *x % % % Record 36-37.

Petitioner argues that the above findings are inadequate because they are conclusory and are not
supported by substantial evidence in the record. While the challenged decison is legidative and
does not necessarily have to be supported by findings if there are other ways to demondtrate that
the amendments are consstent with relevant lega standards, we agree with petitioner that findings,
which are supported by substantial evidence, are required in this case to determine if the disputed
amendments have left the city’s comprehensive plan and land use regulations inconsstent with God
10. See Citizens Against Irresponsible Growth v. Metro, 179 Or App 12, 16 n 6, 38 P3d 956
(2002) (“there must be enough in the way of findings or accessble materid in the record of the
legidative act to show that applicable criteria were gpplied and that required consderations were
indeed considered”). There aso needs to be evidence in the record to support the city’s conclusion
that its comprehensive plan and land use regulations remain in compliance with Goa 10 where, as
was the case here, the decison maker is faced with plausble arguments that the amendments will
lead to failures to meet the target dengties the HNA establishes for the city’s resdentia zones. We
turn to the only evidence that the parties cite.

In support of both the change in minimum dengty in the R1 zone and the impostion of
minmum lot szes in both the SFR and R 1 zone for certain sngle family dwellings, the city found
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that development in those zones has higtoricaly been a the high end of the permissible range of
development dengties in those zones. The only red evidence that bears directly on that finding
appears at page 118 of the record. The charts that appear at Record 118 give the acreage and
number of gpproved lots for eight subdivisons—four subdivisons in the R 1 zone and four in the
SFR zone. Unfortunately the darts do not provide the resulting dendity for each subdivison.

However, the number of approved lots can be divided by the number of acres to compute the
resulting density in dwelling units per acre, and petitioner has provided those computations™® The
relevant information is digplayed separatdy for the subdivisons in the SFR zone and the subdivisons

inthe R-1 zone below:

SFR Zone
Subdivision Timberline Est. | Sandy Bluff | Sandy Bluff 2 | Dreamatcher SFR Total
(year approved) | Phasel (2004) Annex (2002) (1977) Est. (2002)
GrossAcreage | 165 6.5 11.27 193 36.2
Number of Lots | 56 31 63 11 166
Density in| 34 4.8 6.0 5.7 46
lots/acre

2 Actually, the computations that appear at pages 9 and 31 of the petition for review include errors.
Following oral argument, petitioner provided corrected computations. LUBA has calculated the densitiesin lots

per acre set out in the tablesin the text.
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R-1Zone
Subdivision Cascadia 6 | Sandy Deer Pointe || Deer Pointe Il | R-1Tota
(year approved) | (2002) Meadows (2003) | (2004) (2004)
GrossAcreage | 6.75 474 8.7 11.65 31.84
Number of Lots | 44 30 49 58 181
Density in| 65 8.02 56 5 5.6
lots/acre

If the above data accurately reflects historical development in the SFR and R 1 zone, it
lends partia support at best for the city’s finding that development in the SFR zone and R 1 zone
has been at the high end of the permissible dengity range in those zones. The SFR zone requires a
density between 2 and 6 units per acre. The 4.6 units per acre average in the four SFR-zoned
subdivisons is very close to the 5 units per acre that is assumed in the HNA and closer to the
maximum sx units dlowed in the SFR zone than it is to the minimum of two units. The city’s finding
regarding historical development in the SFR zone is supported by the above evidence.

However, the city’s finding concerning the R-1 zone is not supported by the above
evidence. The actud development density of 5.6 is barely above the 5 units per acre minimum
density that was required before the city adopted the disputed ordinances and nowhere near the 10
units per acre maximum. Just as significantly, the 5.6 dwelling units per acre is noticegbly below
the 8 units per acre development dengty that the HNA assumes will result in the R1 zone. |If
development continues at 5.6 dwelling units per acre in the R 1 zone and the city has accuratdy
projected its housing needs, the city will not have sufficient land planned and zoned R-1 to develop
the number of units in the R 1 zone that the HNA assumes will be needed over the planning period.
Petitioner contends that lowering the required minimum densty and imposing new minimum lot Szes
in the R 1 zone seem likely to exacerbate that dengity shortfal in the R 1 zone, rather than have a
neutral or corrective effect. Absent abetter explanation from the city to the contrary, we agree with

petitioner.
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We hagten to add that there may well be a reasonable explanation for why the disputed
changes do not necessarily result in a violation of the city’s obligation to provide adequete land for
the city’s identified housing needs. 1t may be that the experience of the above subdivisons is not
typica and that there are other reasons to expect that the anticipated eight units per acreinthe R-1
zone will be achieved over the planning period. It may be that the likely effect of the amendmentsto
the R1 zone is s0 smdl that it is within the margin of predictive error in the HNA assumptions.
Some of the city’s findings suggest that may be the case, but we agree with petitioner that a better
explanation of tha pogtion is required if the city is to rely on it to support the chdlenged
amendments. It may aso be that the actud development dendties in other zoning didtricts has been
or islikdy to be higher than anticipated in the HNA, thus providing surplus dengty that would offset
any likely reduction in dendity that could be attributed to the disputed amendments. There are no
doubt other possible rationaes why the disputed amendments might not support a conclusion that
the city will be unable to achieve its needed housing gods over the planning period, as required by
God 10. However, the above evidence regarding the eight subdivisions is the only evidence that the
parties have called to our attention. We believe a reasonable decison maker would not find, based
on that evidence, that historicad development in the R 1 zone has been close to the maximum ten
units per acre dlowed in the R-1 zone. Just asimportantly, we believe a reasonable decison maker
would conclude that (1) the above evidence shows thet the city is not meeting the HNA assumption
that development over the planning period in the R-1 zone will achieve an average dendity of 8 units
per acre and (2) that lowering the minimum dendty and imposing new minimum lot Sizes, where
there were none before, may worsen rather than correct that density shortfal.

On remand the city must elther produce additional evidence that supports the above-quoted
findings or adopt better findings to explain why the disputed amendmerts will not cause the city to
fal to meet anticipated development dengties in the R 1 zone. With regard to the SFR zone, while
the above evidence supports the city’s finding that historica development appears to be consstent
with the HNA assumption regarding the anticipated dengty of development in that zone, the city
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must provide a better explanation for why it may reasonably assume that introducing minimum lot
sizes for SFD and SFD-ZLL dwdlingswill not cause the city to fail to achieve the housing dengties
that are anticipated in the HNA.

Petitioner’ s second assgnment of error is sustained.

FIRST ASSSGNMENT OF ERROR

Under its first assgnment of error, petitioner offers additional reasons why it believes the
chdlenged decisonsfail to demonstrate compliance with God 10. ™

A. The City’sFindings

In our resolution of petitioner’s evidentiary chalenge under the second assgnment of error,
we agree with petitioner that the evidentiary record is not sufficient to support the city’ s findings that
the disputed amendments will have no effect on development dengtiesin the SFR and R-1 zone and
that the city can rely on higtoricdly dense development in the SFR and R 1 zone to offset any
reduction in dengty that the disputed amendments might have. Petitioner’s arguments under this
subassgnment of error largely duplicate its arguments under the second assignment of error. In
addition to our agreement with petitioner regarding the lack of evidentiary support for the disputed
findings, we agree with petitioner that the city’s findings are conclusory and are inadequate for that
reason as well.

The firgt subassgnment of error is sustained.

B. Clear and Objective Standards

As we explained in some detall in Home Builders Assn. v. City of Eugene, 41 Or LUBA
370, 377-9 (2002) and Rogue Valley Ass n of Realtors v. City of Ashland, 35 Or LUBA 139,

3 As we explained in Neste Resins Corp. v. City of Eugene, 23 Or LUBA 55, 61 (1992), “[u]nder Statewide
Planning Goal 2 (Land Use Planning) and Sunnyside Neighborhood v. Clackamas Co. Comm., 280 Or 3, 18, 569
P2d 1063 (1977), aloca government may not amend its comprehensive plan map in away that conflicts with the
unamended textual provisions of the comprehensive plan.” We understand petitioner to contend in its first
assignment of error that the amendments adopted by Ordinances 2005-02 and 2005-03 are inconsistent with the
SCP assumptions regarding development density in the SFR and R-1 zone and therefore violate Goal 2 aswell as
God 10.
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153-58 (1998), aff d 158 Or App 1, 970 P2d 685 (1999), ORS 197.307(6), and LCDC's Goa
10 adminigtrative rule require that the gpprova standards that locd governments apply to needed
housing must be “clear and objective** The city points out that some housing types in both zones
are unaffected by the new minimum lot Szes and that if future resdentia development includes those
housing types, the density assumptions in the HNA could easily be met™® We have dready
concluded in resolving the second assgnment of error, that no evidence has been cdled to our
attention that would support the city’s conclusion that the densties anticipated in the HNA for the
SFR and R 1 zones will Hill be achieved, despite the chadlenged amendments. We assume it is
possible that developers faced with minimum lot Szes for some housing typesin the SFR and R 1
zones will opt to build other housng types that will dlow them to achieve higher dengties.
However, the city points to no evidence that developers will rgect the lower densties alowed by
the disputed amendments and opt instead to seek gpprova for higher dendity housing types.

Under this subassgnment of error, petitioner goes further and argues that even if there were
evidence that developers will seek to develop other housing types in the SFR and R-1 zonesin the

future that are not subject to minimum lot Sizes or seek to increase resdentid dendty under the

4 ORS 197.307(6) provides:

“Any approval standards, special conditions and the procedures for approval adopted by a
local government shall be clear and objective and may not have the effect, either in themselves
or cumulatively, of discouraging needed housing through unreasonable cost or delay.”

OAR 660-008-0015 provides:

“Local approval standards, special conditions and procedures regulating the development of
needed housing must be clear and objective, and must not have the effect, either of
themselves or cumulatively, of discouraging needed housing through unreasonable cost or
delay.”

' The SFR zone allows SFD-ZLL and SFA-ZLL dwellings and duplexes as conditional uses. Seen 2. TheR-
1 zone alows SFD dwellings, duplexes, SFD-ZLL dwellings, SFA-ZLL dwellings, duplexes and row houses as
permitted uses. While Ordinance 2005-03 lowers the minimum density from 5 units per acre to 3 units per acre,
and imposes minimum lot sizes on SFD and SFD-ZL L dwellings, housing types other than SDF and SFD-ZLL in
the R-1 zone can still be developed without minimum lot sizes. In addition, residential development in the R-1
zone is eligible for development under the city’s Planned Development provisions that make a 25% density
bonus available. SDC 17.64.40(C).
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city’s planned development provisons, the city cannot not rely on that higher housng dendty to
justify the disputed amendments under God 10 because some of those housing types would be
subject to gpprova standards that are not clear and objective. Specificdly, petitioner contends that
conditiond use approva of duplexes and SFD-ZLL and SFA-ZLL dwdlings in the SFR zone and
goprova of planned development in elther zone would require that the city gpply gpprova standards
that are not clear and objective.

The city responds that even if the standards that the city applies in gpproving conditiona
uses and planned developments are not clear and objective, they were dready part of the city’s
acknowledged comprehensive plan and land use regulations before Ordinances 2005-02 and 2005-
03 were adopted and dready applied to some of the housing types that the city identifies as needed.
Any legd eror the city may commit in the future in goplying standards that are not clear and
objective to some of the city’s needed housing is not a function of the chalenged ordinances and
may not be asserted in this gpped

We agree with the city. The second subassignment of error is denied.™®

C. Housing at Different Price Ranges and Rent Levels

As defined by ORS 197.303(1), “needed housing” includes “housing types determined to
meet the need shown for housing within an urban growth boundary at particular price ranges and
rent levels” ORS 197.303(3)(a) provides:

® In agreeing with the city that the two ordinances that are before us in this appeal do not violate the
statutory and rule requirement for clear and objective standards for needed housing, we do not mean to suggest
that the city may, consistently with ORS 197.307(6) and OAR 660-008-0015, apply previously adopted approval
standards that are not clear and objective to needed housing. That question is not before us in this appeal of
Ordinances 2005-02 and 2005-03. We also recognize that Ordinance 2005-03 makes SFD-ZLL dwellings a
conditional use in the SFR zone whereas before Ordinance 2005-03 that housing type was a permitted use. To
that limited extent, the city might be required to demonstrate that its conditional use standards are clear and
objective or amend Ordinance 2005-03 to refrain from applying those conditional use standards to any needed
SFD-ZLL housing. However, petitioner does not make this more limited argument and we therefore do not
consider it.

' ORS 197.303(1) goes on to specify that needed housing includes “single family housing and multi-family
housing for both owner and renter occupancy” “[m]obile home or manufactured dwelling parks’ as well as
[m]anufactured homes on individual lots planned and zoned for single family residential use.”
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“When a need has been shown for housing within an urban growth boundary at
particular price ranges and rent levels, needed housing, including housing for
farmworkers, shdl be permitted in one or more zoning digricts or in zones
described by some comprehengve plans as overlay zones with sufficient buildable
land to satisfy that need.”

Although petitioner’s argument under this subassgnment of error is unclear, petitioner seems
to argue that the city’s decison will encourage low densty housing, which necessarily is expensve
housing and runs counter to statements in the HNA and BLI that cal for higher density, lower cost
housing. However, as we have aready noted, the challenged decisions do not affect the amount of
land that is induded in zoning didricts that dlow higher dendty housing and housing typesthat lend
themsdves to higher resdentid development dengties.  Petitioner’s argument under this
subassgnment of error is insufficiently developed to add anything to the error we have aready
identified in sustaining the second assgnment of error and the first subassgnment of error under the
first assgnment of error.

This subassignment of error is denied.

D. SCP Goal 10, Policy 9
SCP Goal 10, Policy 9 provides.

“Asaure that resdentid dendties are gppropriaiely related to Ste conditions,
including dopes, potentia hazards, and natura features.”

After quoting the above policy, petitioner’s entire argument under this subassgnment of

aror isasfollows

“The subject amendments change the resdentid dengty mix, but there are no
findings that address whether such density changes are being based on gte
conditions such as steep dopes, wetland features, potential hazards, and natura
features. Given that the code contains dengity transfer provisons related to such
features, it seems that this consderation must be addressed any time changes in the
density mix are consdered. Because that andlysis has not been completed, the
decisons must be remanded.” Petition for Review 28.

As was the case with the prior subassignment of error, petitioner’s argument under this

subassgnment of error is not clear. The first sentence seems to argue that changes in dengity must
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be based on ste conditions. God 10, Policy 9 smply does not say that. The second sentence cites
an unidentified dengty transfer provison that petitioner believes the city should have addressed. We
do not understand the argument.

This subassgnment of error is denied.

THIRD ASSIGNMENT OF ERROR
SDC 17.24.70 establishes “ Review Criterid’ for amendments to the SCP:

“17.24.070 REVIEW CRITERIA

Comprehensive Plan amendments shdl be reviewed to assure consstency with the
purposes of this chapter, policies of the Comprehensve Plan, and any other
gpplicable policies and standards adopted by the City Council. Amendments shall
be approved only when the following findings are made:

“A.  The change being proposed is the best means of meeting the identified
public need; and

“B.  Thechangewill result in anet benefit to the community.”

Petitioner argues the city failed to address either of the above plan amendment criteria

The city did not adopt any findings that specificaly address SCD 17.24.070(A) and (B), as
such. However, the city identifies the following finding thet the city adopted under God 2:

“Prior to adopting the amendment, the City discussed dternatives to the
amendment, but it ultimately believes that the goa of encouraging more variety in lot
gzesis best met by the amendment.” Record 5.

We agree with the city that the above-quoted finding is adequate to address the standard stated in
criterion A of SDC 17.24.070.

The city dso cites statements that were made during the local proceedings in support of
making larger lots a more available option under the city’s current menu of development options.
While it is reasonably clear that the persons making those statements favored amendments that
would result in more larger-lot resdential development, there are no findings that address the inquiry
that is required by SDC 17.24.070 criterion B. Criterion B requires that the city find that there will
be “a net benefit to the community.” Whileit ssems likely that the city council fedls that the resulting
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larger lot 9zes will be a benefit to the community, the requirement for a finding of “net” benefit
implies that the city must adopt findings that balance any detriment that the amendments might cause
againg any perceived benefit to ensure that there will be a net benefit. There are no such findings.
Petitioner’ s chdlenge to the city’ s failure to address criterion B of SDC 17.24.070 is sustained.

The third assgnment of error is sustained in part.

The city’ s decisons are remanded.
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