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EASEMENTS 271.725

271.715 Definitions for ORS 271.715 to
271.795. As used in ORS 271.715 to 271.795,
unless the context otherwise requires:

(1) “Conservation easement” means a
nonpossessory interest of a holder in real
property imposing limitations or affirmative
obligations the purposes of which include re-
taining or protecting natural, scenic, or open
space values of real property, ensuring its
availability for agricultural, forest, recre-
ational, or open space use, protecting natural
resources, maintaining or enhancing air or
water quality, or preserving the historical,
architectural, archaeological, or cultural as-
pects of real property.

(2) “Highway scenic preservation ease-
ment” means a nonpossessory interest of a
holder in real property imposing limitations
or affirmative obligations the purposes of
which include retaining or protecting na-
tural, scenic or open space values of prop-
erty.

(3) “Holder” means:
(a) The state, any county, metropolitan

service district, soil and water conservation
district, city or park and recreation district
or a county service district established under
ORS 451.410 to 451.610 to construct, main-
tain and operate service facilities in Wash-
ington or Clackamas Counties for the
purposes specified in ORS 451.010 (1)(a) and
(b) and in Washington County for the pur-
pose specified in ORS 451.010 (5) acting alone
or in cooperation with any federal or state
agency, public corporation or political subdi-
vision;

(b) A charitable corporation, charitable
association, charitable trust, the purposes or
powers of which include retaining or pro-
tecting the natural, scenic, or open space
values of real property, assuring the avail-
ability of real property for agricultural, for-
est, recreational, or open space use,
protecting natural resources, maintaining or
enhancing air or water quality, or preserving
the historical, architectural, archaeological,
or cultural aspects of real property; or

(c) An Indian tribe as defined in ORS
97.740.

(4) “Third-party right of enforcement”
means a right provided in a conservation
easement or highway scenic preservation
easement to enforce any of its terms granted
to a governmental body, charitable corpo-
ration, charitable association or charitable
trust, which, although eligible to be a holder,
is not a holder. [1983 c.642 §1; 1985 c.160 §1; 1997
c.249 §78; 1999 c.208 §1; 2001 c.708 §12; 2001 c.907 §2; 2003
c.467 §1; 2005 c.368 §1]

271.725 Acquisition and creation of
conservation or highway scenic preserva-
tion easement. (1) The state, any county,

metropolitan service district, soil and water
conservation district, city or park and recre-
ation district or a county service district es-
tablished under ORS 451.410 to 451.610 to
construct, maintain and operate service fa-
cilities in Washington or Clackamas Coun-
ties for the purposes specified in ORS 451.010
(1)(a) and (b) and in Washington County for
the purpose specified in ORS 451.010 (5) may
acquire by purchase, agreement or donation,
but not by exercise of the power of eminent
domain, unless specifically authorized by law,
conservation easements in any area within
their respective jurisdictions wherever and
to the extent that a state agency or the gov-
erning body of the county, metropolitan ser-
vice district, soil and water conservation
district, city, park and recreation district or
county service district established under
ORS 451.410 to 451.610 to construct, main-
tain and operate service facilities in Wash-
ington or Clackamas Counties for the
purposes specified in ORS 451.010 (1)(a) and
(b) and in Washington County for the pur-
pose specified in ORS 451.010 (5) determines
that the acquisition will be in the public in-
terest.

(2) Except as otherwise provided in ORS
271.715 to 271.795, a conservation easement
or highway scenic preservation easement
may be created, conveyed, recorded, assigned,
released, modified, terminated, or otherwise
altered or affected in the same manner as
other easements.

(3) The state, any county, metropolitan
service district, soil and water conservation
district, city or park and recreation district
or a county service district established under
ORS 451.410 to 451.610 to construct, main-
tain and operate service facilities in Wash-
ington or Clackamas Counties for the
purposes specified in ORS 451.010 (1)(a) and
(b) and in Washington County for the pur-
pose specified in ORS 451.010 (5) may acquire
by purchase, agreement or donation, but not
by exercise of the power of eminent domain
unless specifically authorized by law, high-
way scenic preservation easements in land
within 100 yards of state, county or city
highway rights of way. These easements may
be acquired only in lands that possess signif-
icant scenic value in themselves and con-
tribute to the overall scenic beauty of the
highway.

(4) No right or duty in favor of or against
a holder and no right in favor of a person
having a third-party right of enforcement
arises under a conservation easement or
highway scenic preservation easement before
its acceptance by the holder and recordation
of the acceptance.

(5) Except as provided in ORS 271.755 (2)
a conservation easement or highway scenic
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preservation easement is unlimited in dura-
tion unless the instrument creating it other-
wise provides.

(6) An interest in real property in exist-
ence at the time a conservation easement or
highway scenic preservation easement is
created is not impaired by it unless the
owner of the interest is a party to or con-
sents to the conservation easement or high-
way scenic preservation easement. [1983 c.642
§2; 1985 c.160 §2; 1997 c.249 §79; 1999 c.208 §2; 2003 c.467
§2; 2005 c.368 §2]

271.729 Report on effect of conserva-
tion or highway scenic preservation
easement on property value; fee. (1) An
owner of real property considering whether
to convey a conservation easement or a
highway scenic preservation easement to a
holder may apply to the county assessor for
a report on the effect of the conveyance of
the easement on the assessed value of the
property upon which the easement is to be
granted.

(2) The request for the report shall be
made in writing to the assessor and shall be
accompanied by:

(a) An appraisal of the property prepared
by an appraiser certified or licensed under
ORS chapter 674. The appraisal shall have
been prepared within three months preceding
the date that application is made to the as-
sessor and shall state the appraiser′s opinion
of the real market value of the property both
before and after the easement is conveyed;

(b) A copy of the instrument creating the
easement; and

(c) A fee in an amount determined by the
assessor, as reimbursement for the costs of
preparing the report.

(3) Upon receipt of a completed applica-
tion, the assessor shall determine what the
assessed value for the property would have
been had the easement been accepted and
recorded by the proposed holder for the last
tax year in which a property tax statement
described in ORS 311.250 was sent to the
property owner. The assessor shall prepare
a written report stating the assessor′s find-
ings and shall send the report to the property
owner. [2001 c.925 §11]

271.735 Hearing; notice. (1) Before the
acquisition of a conservation easement or
highway scenic preservation easement, the
state agency, county, metropolitan service
district, soil and water conservation district,
city, park and recreation district or county
service district established under ORS
451.410 to 451.610 to construct, maintain and
operate service facilities in Washington or
Clackamas Counties for the purposes speci-
fied in ORS 451.010 (1)(a) and (b) and in
Washington County for the purpose specified

in ORS 451.010 (5) considering acquisition of
such an easement shall hold one or more
public hearings on the proposal and the rea-
sons therefor. The hearings shall be held in
the community where the easement would be
located and all interested persons, including
representatives of other governmental agen-
cies, shall have the right to appear and a
reasonable opportunity to be heard.

(2) Notice of the hearing shall be pub-
lished at least twice, once not less than 12
days and once not less than five days, prior
to the hearing in a newspaper of general
circulation in the community. The notice
may also be published by broadcasting or
telecasting generally in the community.

(3) At least 30 days prior to the hearing,
the state agency shall mail notice of the
hearing to the governing body of each
county, city and other governmental agency
having jurisdiction in the area of the pro-
posed easements.

(4) This section does not apply to conser-
vation easements or highway scenic preser-
vation easements acquired pursuant to ORS
390.121, 390.310 to 390.338 and 390.805 to
390.925 or acquired pursuant to a metropol-
itan service district bond measure authoriz-
ing the acquisition of open spaces within
specific areas. [1983 c.642 §9; 1985 c.160 §3; 1989 c.904
§29; 1999 c.208 §3; 2003 c.467 §3; 2005 c.368 §3]

271.745 Validity of conservation or
highway scenic preservation easement. A
conservation easement or highway scenic
preservation easement is valid even though:

(1) It is not appurtenant to an interest in
real property;

(2) It can be or has been assigned to an-
other holder;

(3) It is not of a character that has been
recognized traditionally at common law;

(4) It imposes a negative burden;
(5) It imposes affirmative obligations

upon the owner of an interest in the bur-
dened property or upon the holder;

(6) The benefit does not touch or concern
real property; or

(7) There is no privity of estate or of
contract. [1983 c.642 §4; 1985 c.160 §4]

271.755 Action affecting conservation
or highway scenic preservation easement;
standing to bring action. (1) An action af-
fecting a conservation easement or highway
scenic preservation easement may be brought
by:

(a) An owner of an interest in real prop-
erty burdened by the easement;

(b) A holder of the easement;
(c) A person having a third-party right

of enforcement; or
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(d) A person authorized by other law.
(2) ORS 271.715 to 271.795 do not affect

the power of a court to modify or terminate
a conservation easement or highway scenic
preservation easement in accordance with
the principles of law and equity. [1983 c.642 §3;
1985 c.160 §5; 1997 c.249 §80]

271.765 Applicability. (1) ORS 271.715 to
271.795 apply to any interest created after
October 15, 1983, that complies with ORS
271.715 to 271.795, whether designated as a
conservation easement or highway scenic
preservation easement, or as a covenant, eq-
uitable servitude, restriction, easement, or
otherwise.

(2) ORS 271.715 to 271.795 apply to any
interest created before October 15, 1983, if it
would have been enforceable had it been
created after October 15, 1983, unless retro-
active application contravenes the Constitu-
tion or laws of this state or the United
States.

(3) ORS 271.715 to 271.795 do not invali-
date any interest, whether designated as a
conservation or preservation easement or as
a covenant, equitable servitude, restriction,
easement, or otherwise, that is enforceable
under other law of this state. [1983 c.642 §5; 1985
c.160 §7; 1997 c.249 §81]

271.775 Rules governing conservation
and highway scenic preservation ease-
ments. The board or officer administering a
state agency or the governing body of any
county, metropolitan service district, soil and

water conservation district, city or park and
recreation district or of a county service
district established under ORS 451.410 to
451.610 to construct, maintain and operate
service facilities in Washington or Clack-
amas Counties for the purposes specified in
ORS 451.010 (1)(a) and (b) and in Washington
County for the purpose specified in ORS
451.010 (5) may make and enforce reasonable
rules, regulations, orders or ordinances gov-
erning the care, use and management of its
conservation easements and highway scenic
preservation easements. [1983 c.642 §7; 1985 c.160
§8; 1999 c.208 §4; 2003 c.467 §4; 2005 c.368 §4]

271.785 Taxation of property subject
to conservation or highway scenic pres-
ervation easement. For the purpose of tax-
ation, real property that is subject to a
conservation easement or a highway scenic
preservation easement shall be assessed on
the basis of the real market value of the
property less any reduction in value caused
by the conservation easement or a highway
scenic preservation easement. Such an ease-
ment shall be exempt from assessment and
taxation the same as any other property
owned by the holder. [1983 c.642 §8; 1985 c.160 §6;
1991 c.459 §371]

271.795 Construction of Act. ORS
271.715 to 271.795 shall be applied and con-
strued to effectuate the general purpose to
make uniform the laws with respect to the
subject of ORS 271.715 to 271.795 among
states enacting it. [1983 c.642 §6; 1997 c.249 §82]
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