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PRIVATE 
OREGON FOREST PRACTICES ACT (SELECTED STATUTES)PRIVATE 

DEFINITIONS FOR ORS 527.610 TO 527.770 

ORS 527.620

As used in ORS 527.610 to 527.770, 527.990 and 527.992:

(1)
“Board” means the State Board of Forestry.

(2)
“Harvest type 1” means an operation that requires reforestation but does not require wildlife leave trees. A harvest type 1 is an operation that leaves a combined stocking level of free to grow seedlings, saplings, poles and larger trees that is less than the stocking level established by rule of the board which represents adequate utilization of the productivity of the site.

(3)
“Harvest type 2” means an operation that requires wildlife leave trees but does not require reforestation. A harvest type 2 does not require reforestation because it has an adequate combined stocking of free to grow seedlings, saplings, poles and larger trees, but which leaves:


(a)
On Cubic Foot Site Class I, II or III, fewer than 50 11-inch DBH trees or less than an equivalent basal area in larger trees, per acre;



(b)
On Cubic Foot Site Class IV or V, fewer than 30 11-inch DBH trees or less than an equivalent basal area in larger trees, per acre; or



(c)
On Cubic Foot Site Class VI, fewer than 15 11-inch DBH trees or less than an equivalent basal area in larger trees, per acre.

(4)
“Harvest type 3” means an operation that requires reforestation and requires wildlife leave trees. This represents a level of stocking below which the size of operations is limited per ORS 527.740 and 527.750.


STATUTE COMPLIANCE:
These definitions are not subject to enforcement action, but are used to apply the rules and statutes.

ADMINISTRATION AND IMPLEMENTATION:
The applicable productivity-based stocking standards for reforestation are described in OAR 629-610-020(4), (5) and (6). 

The type of harvest that typifies a harvest type 1 is a shelterwood cut or a very heavy commercial thinning.  In either case, at the completion of the harvest, the amount of understory regeneration (in combination with the retained overstory trees) would be inadequate to meet the reforestation requirements, but the retained trees and snags greater than 11 inches DBH exceed the wildlife tree basal area requirements. A common scenario for this type of harvest unit is the insect damage salvage in eastern Oregon that requires reforestation but often retains a significant number of live trees and/or snags.  For harvest type 1 units, harvest unit size is not limited.

A harvest type 2 is typified by the “green clearcut.”  This is the type of operation where the overstory is removed, but the advanced (understory) regeneration is adequate to meet the free to grow reforestation standards without additional planting or time.  For harvest type 2 units, harvest unit size is not limited.

Harvest type 3 units are the more traditional “clearcuts” that are routinely conducted in even-aged management in western Oregon and less commonly in eastern Oregon.

If a unit meets the definition of either a harvest type 2 or 3 unit, the landowner is expected to maintain the identity and location of the required wildlife trees.  For future reference, the FPF should place a memo in the file indicating the location of the retained wildlife leave trees when known.  Landowners are not required to mark wildlife leave trees.

Note that while dead trees can be counted as wildlife trees, they cannot be counted as stocking when determining if a harvest is type 1, 2, or 3.

RELATED RULES AND STATUTES:
· ORS 527.676 [Section 9, Chapter 9, Oregon Laws, 1996 special session]  Leaving snags and downed logs in harvest type 2 or type 3 units; green trees to be left near certain streams

· OAR 629-610-020(4), (5), (6) Reforestation stocking standards

· OAR 629-640-100(11) General vegetation retention prescription for Type F streams

· OAR 629-640-200(12) General vegetation retention prescription for Type D and Type N streams

REFERENCES:
· Flow chart for evaluating reforestation and green tree requirements

PRIVATE 
(5)
“Cumulative effects” means the impact on the environment which results from the incremental impact of the forest practice when added to other past, present and reasonably foreseeable future forest practices regardless of what governmental agency or person undertakes such other actions.

(6) “DBH” means the diameter at breast height which is measured as the width of a standing tree at four and one-half feet above the ground, on the uphill side.

(7)
“Edge of the roadway” means:

(a) For interstate highways, the fence.


(b)
For all other state highways, the outermost edge of pavement, or if unpaved, the edge of the shoulder.

PRIVATE 
(8)
“Forestland” means land which is used for the growing and harvesting of forest tree species, regardless of how the land is zoned or taxed or how any state or local statutes, ordinances, rules or regulations are applied.

(9)
“Forest practice” means any operation conducted on or pertaining to forestland, including but not limited to:


(a)
Reforestation of forestland;


(b)
Road construction and maintenance;


(c)
Harvesting of forest tree species;


(d)
Application of chemicals; and


(e)
Disposal of slash.

(10)
“Forest tree species” does not include:


(a)
Christmas trees on land used solely for the production of cultured Christmas trees as defined in ORS 215.203 (3).


(b)
Hardwood timber, including but not limited to hybrid cottonwood, which is:



(A)
Grown or growing on land which has been prepared by intensive cultivation methods and which is cleared of competing vegetation for at least three years after tree planting;



(B)
Of a species marketable as fiber for inclusion in the “furnish” for manufacturing paper products;



(C)
Harvested on a rotation cycle within 12 years after planting; and



(D)
Subject to intensive agricultural practices such as fertilization, insect and disease control, cultivation and irrigation.

(11)
“Landowner” means any individual, combination of  individuals, partnership, corporation or association of whatever nature that holds an ownership interest in forestland, including the state and any political subdivision thereof.

(12)
“Operation”  means any commercial activity relating to the growing or harvesting of forest tree species.

STATUTE COMPLIANCE:
These definitions are not subject to enforcement action, but are used to apply the rules and statutes.

ADMINISTRATION AND IMPLEMENTATION:
This guidance focuses on the definitions of "forestland," "forest practice," "forest tree species," and "operation." These definitions are key in determining if Forest Practices Act rules and requirements apply to a specific activity  These definitions also present all the criteria needed for making that determination in a progressive test:

1. Is the activity on "forestland?" 
"Forestland" should be applied broadly and includes any land where forest tree species are growing and can be harvested, even if that is not the primary use of the land.  The zoning,  tax status, other state or local statutes, ordinances, rules or regulations that may apply to the parcel are irrelevant to making the determination of forestland.  If forest tree species are growing on the land and activities for managing or harvesting trees for commercial purposes have been or are conducted, it is forestland.

For example, a 10-acre patch of timber on a cattle ranch would be considered forestland.  The area on which a small patch of Douglas-fir trees is growing near a house located within an urban growth boundary is also forestland if forest practices (management or harvest of forest tree species) are conducted.  [Note:  ORS 527.722 relieves the State Forester of the responsibility to administer the Forest Practices Act on those portions of forestland within urban growth boundaries (UGBs) where a local government has adopted forest practice regulations.  The Forest Practices staff has a partial list of the cities and counties that have adopted qualifying regulations.  Districts should periodically review the status of local government regulation within UGBs.]

If a landowner is actively converting forestland to a use not compatible with forestry, the land is forestland until the trees are cleared and: (1) forest practices related to stabilizing the site such as water barring skid trails and stabilizing soils by revegetation are installed and completed; or (2) development activities for the land use change are begun.   Landowners who intend land use changes must obtain prior approval if they are to be released of Forest Practices Act obligations that conflict with the land use change.

Where a landowner is converting non-forest land to forestland, the forestland designation applies when the afforestation activity (clearing, piling, spraying, for example) begins.  FPFs should use caution in cases where the landowner's intent to convert to forest tree species is not clear (for example, they may be only growing Christmas trees).

Note:  Though federal forest lands fit under the definition of forestland, the State Forester does not generally regulate the Forest Practices Act on federal lands, although this is not addressed by ORS 527.620.  Compliance by federal lands with the standards of the Forest Practices Act is achieved through their forest planning and environmental assessment processes.  However, activities conducted by the BLM or Forest Service on private lands, such as construction of a road for access to federal lands through an easement on the private lands, are subject to all requirements of the Forest Practices Act as administered by the State Forester.  Finally, violations of the standards of the Forest Practices Act observed by FPFs on federal lands should be reported to the local BLM or Forest Service office.

2. Does the activity involve growing and harvesting of "forest tree species?"  

"Forest tree species" includes all species of trees that can be used for the production of forest products, including minor forest products.

ORS 527.620(10) lists two exclusions:

(1)
Christmas trees on land used solely for the production of cultured Christmas trees as defined in ORS 215.203(3).  However, "forest tree species" does include Christmas trees if the trees are part of an intermixed plantation strategy where a portion of the intermixed trees are cultured and harvested as Christmas trees and a portion are managed for timber.

(2)
Hybrid cottonwoods, or other hardwoods which meet the conditions listed in the statutory definition.

In these two exclusions, Christmas trees and intensive hardwood plantations, the definition focuses on cultural activities, not on actual species designation; the cultural activities relate more to agricultural practices than to forestry practices. 

Two other exceptions exist in department policy:

(1)
Agricultural trees.   Based upon the logic indicated in the statutory exemptions, agricultural trees that are intensively farmed and cultured for the propagation of agricultural tree crops (nuts, fruits, seeds, nursery stock) are not included within the definition of "forest tree species".  Agricultural trees include fruit and nut trees  in actively managed orchards (apple, pear, cherry, walnut, filbert, etc.) and all ornamental trees grown in nurseries.  Agricultural trees also include trees such as yew or Douglas-fir that are managed in nurseries or seed orchards for the continuous production of seed or other "crops" such as taxol.  Old orchard trees growing on sites that have not been maintained for agricultural production should also be treated as agricultural trees.  However, if old orchard sites have grown back into native tree cover that includes some remnant fruit trees, both the native trees and remnant fruit trees should be treated as forest tree species if they are harvested for timber or commercial firewood.

(2)
Ornamental trees.  Following similar logic, the second exception by policy is ornamental trees.  Ornamental trees are street trees, park trees or individual landscaping trees within a landscaped environment of houses, streets, and lawns within urban growth boundaries or rural residential subdivision.  A landscaped environment includes city or subdivision-size lots less than one-half acre with houses.  In these specific circumstances, FPFs should not apply the FPA to the culturing or harvesting of ornamental trees.  Questions or conflicts about the culturing or harvesting of ornamental trees should be handled by the city government or directed to the department's urban foresters.   However, within urban growth boundaries or rural residential subdivisions outside of the “landscaped environment,” such as on large lots with a house or undeveloped lots, groups of trees such as several Douglas-fir, big-leaf maple or ponderosa pine trees are forest tree species if they are harvested for timber. 

Even in situations with ornamental or agricultural trees, if landowners plan on selling such 

trees, they are required to meet the requirements in ORS 321.550 of notifying the Department of Revenue by completing the Notification of Operation.

Juniper trees are forest tree species, but somewhat unique.  Guidance for the reforestation rules states that reforestation will not be required on very low productivity sites where juniper is typically the only species harvested in an operation.  

3. Is the activity a "forest practice?" 

"Forest practice" means any operation conducted on or pertaining to forestland, including but not limited to reforestation; road construction and maintenance; harvesting of forest tree species; application of chemicals; disposal of slash; site preparation; pre-commercial thinning; pruning; development of rock pits for forest road use; collecting cones and seeds; tree protection such as bud capping; and harvesting of minor forest products.  

4. Is the activity an "operation?" 
Operation means any commercial activity relating to the growing and harvesting of forest tree species.  "Commercial" is the key word in determining whether an activity is an operation.  "Commercial" means "engaged in work designed for the market; the exchange or buying and selling of commodities or services."

Operations include activities that are clearly commercial such as:

(1)
Any activity undertaken with the intent of making a profit.  Examples include precommercial thinning, fertilization, and site preparation.  These types of activities are being conducted because of the anticipation of future profit.

(2)
Any activity in which the landowner receives payment from a purchaser of forest products.

(3)
Any activity in which the landowner barters or exchanges goods or services.  For example, a landowner does not sell logs, but rather barters with a mill owner to cut lumber in exchange for a portion of the landowner's logs taken to the mill.

Operations also include the following, though the commercial distinction is not as clear as above:

(1)
Activities that may affect any trees, such as riparian trees or in-unit trees, that are left as a part of a commercial operation undertaken by the landowner.  Trees retained as part of a commercial operation remain part of a commercial operation until they would otherwise become available for harvest under rule.  Trees left under the requirements of the FPA as part of an earlier commercial forest operation are not available for personal use harvesting.  Such trees were committed to be retained as part of a commercial operation.  In addition, leave tree requirements are meaningless if the trees can be harvested for some non-commercial purpose.  Interpretation of legal requirements that result in a meaningless outcome are generally not supported by courts during legal actions.  Since this guidance is a change from previous guidance, discretion is encouraged if violations are observed.  Initial violations related to this interpretation should generally be handled as educational opportunities, rather than opportunities to issue a citation.

(2)
Any road on forest land that was built for or has been used as part of a commercial forest operation.  For example, industrial forest landowners are in the "business" of growing trees, thus any road on their ownership is part of their commercial operation.  This also includes any roads used by non-industrial landowners that are or have been used for harvesting trees and managing timber.

(3)
Harvesting of timber or other forest products that results in value being added to the raw material when the activities are conducted by someone other than the landowner even though the end results may be used for personal use.  For example, a landowner pays a logger to cut down trees to be used for firewood by the landowner, or a landowner harvests timber and pays a portable mill operator to mill the lumber on site for construction of a structure.  

Non-commercial activities include:

(1)
The cutting of firewood or harvest of other forest products by the landowner for personal use so long as the trees were not otherwise previously committed to be retained as part of a commercial forest operation.

(2)
The cutting of firewood by other than the landowner for personal use so long as the trees were not otherwise previously committed to be retained as part of a commercial forest operation and the landowner is not selling the firewood for profit.  Such wood cutting must be done consistent with ORS 105.685 to 699 "Public Woodcutting on Land of Others."

(3)
Harvesting of timber or other forest products that results in value being added to the raw material when the activities are conducted by the landowner and the end results are used for personal use.   For example, a landowner uses his/her own portable mill to cut lumber for personal use.

The examples below shows how to apply the guidance to determine if an activity is a commercial operation.

(1)
Situation:  A landowner annually harvests a year's worth of firewood for heating a single home.  Trees required to be retained as part of a previous commercial operation are not impacted. The landowner does all the work and the wood never leaves the property.



Determination: 1. The wood is not used for sale or barter.  2.  No money or barter changes hands for services.  3.  The trees harvested were not retained as obligations under a commercial operation.    The activity is non-commercial.


Variations on this scenario are common.  FPFs must consider the relative weight of each factor to make the determination.   In this situation all the factors point strongly to non-commercial status.  If the landowner exchanges more than nominal pay or barter for services in harvesting, hauling, or processing the wood, the activity would  be considered commercial.  If the landowner sells some or all of the wood, the activity would clearly be commercial.

(2)
Situation:  A landowner harvests five large trees and processes them into lumber on site with his/her own portable sawmill.  No similar activities are planned for the future.   The lumber will be used to build a barn on the property.   The landowner does all the harvesting and processing work and the wood never leaves the property.  The trees are not trees required to be retained in a previous commercial operation as riparian or sensitive site trees.



Determination:  All the answers are the same as in (1) above; the activity is non-commercial.  
(3)
Situation:  In a commercial harvesting activity a landowner reluctantly leaves the required components in the 1,000 foot long RMA on one side of a small Type F stream.  However, the landowner advises the FPF he will remove most of those trees all by himself for personal use firewood.



Determination (applies to the firewood cutting):  1. While the woodcutting is separated in time from a specific harvest activity, it is taking place in trees which are being maintained as part of a commercial operation; it is not valid to claim non-commercial status for this activity.  The wood cutting activity is commercial.
Contact the Forest Practices Prevention and Enforcement Coordinator in situations where application of the test criteria is uncertain.

RELATED RULES AND STATUTES:
· OAR 629-605-140  Notification to the state forester, types of operations

· OAR 629-605-170  Written plans

· ORS 105.685 through 699  Public woodcutting on the land of others

· ORS 321.550 Notice of intent to harvest; rules; effect of failure to file notice

REFERENCES:
· ODF list of UGBs with forest practice regulations
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(13)
“Operator” means any person, including a landowner or timber owner, who conducts an operation.

STATUTE COMPLIANCE:
This definition is not subject to enforcement action, but is used to apply the rules and statutes.

ADMINISTRATION AND IMPLEMENTATION:
The term "operator" refers to any person conducting a forest operation and may include the operator, landowner or timberowner.  Unless the responsible party is specified by rule (such as reforestation being the sole responsibility of the landowner), use of this generic term provides flexibility to determine on an operation-by-operation basis who is responsible for rule requirements.

As a technical legal matter, each landowner is ultimately responsible for what happens on his/her land so long as the person taking the action is acting with the owner’s permission and on the owner’s behalf.  However, as a matter of policy, if noncompliance occurs, FPFs should apply discretion in taking enforcement action toward the party or parties most accountable for the problem and who will benefit from the educational aspects of the enforcement action.  This can include the operator listed on the notification; an employee or subcontractor of the operator; the landowner; the timber owner; an agent (such as a consulting forester); any combination or all of the above, provided a responsibility for the actions resulting in noncompliance exists.  The enforcement directive should be consulted for additional information with regard to enforcement actions and responsibility. 

PRIVATE 
(14)
“Single ownership” means ownership by an individual, partnership, corporation, limited liability company, trust, holding company or other business entity, including the state or any political subdivision thereof. Single ownership includes ownership held under different names or titles where the same individual or individuals, or their heirs or assigns, are shareholders (other than those of public corporations whose stock is traded on the open market), partners, business trustees or officers, or otherwise have an interest in or are associated with each property.

(15)
“State Forester” means the State Forester or the duly authorized representative of the State Forester.

(16)
“Suitable hardwood seedlings” means any hardwood seedling that will eventually yield logs or fiber, or both, sufficient in size and quality for the production of lumber, plywood, pulp or other forest products.

(17)
“Timber owner” means any individual, combination of individuals, partnership, corporation or association of whatever nature, other than a landowner, that holds an ownership interest in any forest tree species on forestland.

(18)
“Visually sensitive corridor” means forestland extending outward 150 feet, measured on the slope, from the outermost edge of the roadway of a scenic highway referred to in ORS 527.755, along both sides for the full length of the highway.

(19)
“Wildlife leave trees” means trees or snags required to be retained as described in ORS 527.676(1).

(20)
“Written plan” means a plan submitted by an operator, for written approval by the State Forester, which describes how the operation will be conducted, including the means to protect resource sites described in ORS 527.710 (3)(a) and information required by ORS 527.745 and 527.750, if applicable.

STATUTE COMPLIANCE:
These definitions are not subject to enforcement action, but are used to apply the rules and statutes.

ADMINISTRATION AND IMPLEMENTATION:
The statute reference listed in the "wildlife leave tree" definition was deleted by the 1996 special session of the legislature and replaced with Section 9, Chapter 9, Oregon Laws, 1996.  The reference number ORS 527.676 was assigned to this law in 1998.

PRIVATE 
LEAVING SNAGS AND DOWNED LOGS IN HARVEST TYPE 2 OR TYPE 3 UNITS; GREEN TREES TO BE LEFT NEAR CERTAIN STREAMS
ORS 527.676

(1)
In a harvest type 2 or harvest type 3 unit exceeding 25 acres, in order to contribute to the overall maintenance of wildlife, nutrient cycling, moisture retention and any other resource benefits of retained wood, the operator shall leave, on average per acre harvested, at least:


(a)
Two snags or two green trees at least 30 feet in height and 11 inches DBH or larger, at least 50 percent of which are conifers; and


(b)
Two downed logs or downed trees, at least 50 percent of which are conifers, that each comprise at least 10 cubic feet gross volume and are no less than six feet long.  One downed conifer or suitable hardwood log of at least 20 cubic feet gross volume and no less than six feet long may count as two logs.

STATUTE COMPLIANCE:
This statute subsection is subject to enforcement action.  Failure to leave the required number and size of snags, green trees, and downed wood within a type 2 or type 3 harvest unit is a violation, unless an alternate plan has been approved under subsection (2).  Development of an alternate plan will not be considered a way to avoid a violation once a violation exists.  Changing of unit boundaries from those designated on the notification and maps is also not an alternative to a violation.

Repair orders should be issued whenever the effects of the violation can be lessened.  Consideration should be given to requiring that snags or live green trees be left adjacent to or in close proximity to the unit.  Remember to document the location of these "leave areas" so that the designated habitat components on the repair order are retained until they are replaced in the unit over time.

ADMINISTRATION AND IMPLEMENTATION:
The intent of this subsection is to build some within-stand structural diversity into future rotations, which may provide habitat for a variety of wildlife species and help maintain site productivity.

A harvest type 2 unit requires wildlife tree and downed log retention but does not require reforestation under the reforestation rules.  A harvest type 3 unit requires both wildlife tree/log retention and reforestation.  Traditional clear-cut harvests are harvest type 3 units.  Forest operators are required to retain two snags or green trees and two downed logs per acre in harvest type 2 and harvest type 3 units larger than 25 acres in size.    

The total basal area per acre of trees 11-inches DBH and larger remaining after harvest determines if a unit is a harvest type 2 or harvest type 3 and wildlife tree and downed log retention are required.  This basal area threshold varies by site productivity as follows:


For Cubic Foot Site Class I, II, and III (Douglas-fir 100-year site index 124 and greater):  Less than 33 square feet of basal area per acre;


For Cubic Foot Site Class IV and V (Ponderosa pine 100-year site index 64 to 108, Douglas-fir 100-year site index 80 to 123):  Less than 20 square feet of basal area per acre;


For Cubic Foot Site Class VI (Ponderosa pine 100-year site index 40 to 63):  Less than 10 square feet of basal area per acre.

Refer to the Forest Practices Field Guide for a table converting these basal areas to trees per acre and tree spacing for various average stand diameters.  

Subsection (1) requires operators on type 2 and type 3 harvests units over 25 acres to leave, on average per acre harvested, at least:

· Two snags or two green trees



30+ feet in height




11+ inches DBH




50%+ must be conifers.

· Two downed logs or downed trees



6+ feet long




10+ gross cubic foot volume




50%+ must be conifers.




Logs containing 20 cubic feet or more count as two logs.

Refer to the field guide for a table providing log diameters and lengths to meet the 10 and 20 cubic foot standards.

Hardwood conversion harvest units.  If a type 2 or type 3 harvest is a hardwood conversion, with few or no conifers of 11” and larger DBH, hardwood trees must be substituted for the conifer trees that are not available. Any available conifers of sufficient size must be left to meet the wildlife tree retention requirements, regardless of where they are located in the unit. This limits the landowner’s discretion.

Acceptable snags or green trees.  The law is clear as to the minimum specifications of snags and green trees to be left within units:  they must be at least 30 feet in height and 11 inches in DBH.  Any standing stem meeting these criteria qualifies, as long as at least 50 percent are conifers.

Downed logs are those logs in place, on site.  The logs may be disturbed or moved by harvesting or site preparation activities consistent with meeting the purpose of this statutory requirement.  The logs may have been down prior to the operation or they may be logs from trees harvested by the operation.  Logs retained on a road or landing surface or subgrade should not be counted toward meeting this requirement unless the road or landing will be ripped and reforested.

Beyond a certain stage of decay, a downed log becomes soil.  For the purposes of determining compliance, we shall assume that logs become soil at Decay Class IV in the five-class system of decay based on fallen Douglas-fir trees.  At Decay Class IV, bark is absent; twigs are absent; log shape is oval; wood texture consists of small, soft, blocky pieces; wood color is light brown to reddish brown; and invading roots are present in the heartwood.  In other words, "punky logs" should be classified as soil rather than acceptable downed logs.  A rule of thumb that applies in most cases is that if the log would fall apart if pulled by a choker, it should not be counted toward meeting the downed log requirement.

To determine compliance, the FPF should inspect visually approximately five percent of all operations (count snags, green trees and downed wood).  Most operations can be inspected from one or more prominent locations on the unit.  If the unit does not appear to comply with the law, the FPF should count the residual trees and downed wood within the unit to document noncompliance.  

FPFs should emphasize education and coordination, and concentrate their most intensive inspections on apparent violations.

REFERENCES:​
· Forest Practices Field Guide; Oregon Department of Forestry; January, 1996

Section 7 - Basal area conversions

PRIVATE 
LEAVING SNAGS AND DOWNED LOGS IN HARVEST TYPE 2 OR TYPE 3 UNITS; GREEN TREES TO BE LEFT NEAR CERTAIN STREAMS
ORS 527.676

(2)
In meeting the requirements of subsection (1) of this section, the required snags, trees and logs may be left in one or more clusters rather than distributed throughout the unit.  The location and distribution of the material shall be in the sole discretion of the landowner or operator, consistent with safety and fire hazard regulations.  The requirements of subsection (1) of this section are in addition to all other requirements pertaining to forest operations and may be met by counting snags, trees or logs otherwise required to be left in riparian management areas or resource sites listed in ORS 527.710(3) only as a specifically permitted by the State Board of Forestry, by rule.

(3)
Not withstanding subsection (2) of this section:


(a)
The State Forester shall consult with operators on the selection of green trees and snags required to be left pursuant to this section whenever the State Forester believes that retaining certain trees or groups of trees would provide increased benefits to wildlife;


(b)
Operators may submit, and the State Forester may approve, alternate plans to meet the provisions of this section, including, but not limited to waiver of the requirement for wildlife leave trees to be at least 50 percent conifers upon a showing that a site is being intensively managed for hardwood production.  The State Forester may also approve alternate plans to waive, in whole or in part, the requirements of this section for one harvest type 2 or harvest type 3 operation if the plan provides for an equal or greater number of trees or snags to be left in another harvest type 2 or harvest type 3 operation which, in the opinion of the State Forester, would, in the aggregate, achieve better overall benefits for wildlife; and

STATUTE COMPLIANCE:
These subsections are not subject to enforcement action.  

ADMINISTRATION AND IMPLEMENTATION:
Where practical, the FPF should consult with operators who:

1.
Are not familiar with the requirements of subsection (1); or

2.
Who request department recommendations.

Pre-operation consultation allows the FPF to provide suggestions on how to meet the requirements as outlined in subsection (1) when the FPF believes that retaining certain trees or groups of trees would provide increased benefits to wildlife.  It also assures that the operator understands the law.  The FPF will then have baseline evidence to evaluate compliance after the operation is completed.

FPFs should become familiar with the guidelines in the cited reference publications and communicate those guidelines to landowners and operators, where practical, to help them efficiently and effectively meet the requirements of the statute.

By law, components shall be left at the discretion of the landowner or operator, consistent with safety and fire hazard regulations and the requirements of subsection (3).  The operator is not required to leave any particular trees or logs, even if the FPF and operator agreed prior to the operation.  However, failure to leave agreed-upon particular components may be an indication of an impending violation.  The FPF should consult with the operator in this situation to ensure that the completed operation will be in compliance with the law.

The intent is to provide wildlife habitat above and beyond that required along streams, lakes, wetlands, or other sensitive resource sites.  Certain snags, trees, or logs required to be left in riparian management areas or other protected resource sites (for example, osprey nest and perch trees, riparian leave trees or heron rookery key components) may not be counted in evaluating compliance under this subsection.  

Consult the Forest Practices Field Guide for a summary table showing when trees and downed logs retained under the water protection rules can also be counted as in-unit wildlife trees and downed logs.  References to the applicable water protection rule number are also provided.

In general, large sound trees will have less likelihood of being danger trees than highly decayed snags, and will provide more diverse wildlife functions for a longer period of time than smaller, more decayed trees.  Operators will almost always choose snags, culls, or less valuable trees to meet the retention requirements.  Retention of the most sound trees on the unit is not necessarily desirable, although retention of the largest trees should be encouraged.  Unsound trees (poor growth form or decadence) are the most valuable for wildlife.  Large diameter trees provide habitat for the greatest number of wildlife species, and growth imperfections offer micro-sites for wildlife use.  Fortunately, these trees have less economic value to the operator.

A combination of dead and green wildlife trees is preferable so that dead tree habitat is provided over the rotation.  As snags decay and fall to become logs, green trees die to become snags.  Fall and decay rates are such that most snags left at initial harvest will be inadequate for most wildlife uses after 30-50 years.  Green trees should be available as replacement habitat when existing snags are too decadent to support wildlife use.

Douglas-fir trees decay at a significantly slower rate than all other species except western redcedar.  Thus, Douglas-fir or western redcedar are preferable for retention.  In eastern Oregon, Ponderosa pine is also a highly desirable species.  Red alder is least preferred because it decays rapidly and usually has low preferred wildlife use.  However, large DBH and sound wood are more important factors in selecting snags than tree species or tree height.

A final consideration in the location of leave trees is the ability of these trees to withstand windstorms after the remaining stand has been harvested.  FPFs should assist operators in identifying trees that either are windfirm or are located in areas that are relatively sheltered from the wind.  Operators will not be penalized if the trees they select are not windfirm;  however, in order to meet the intent of the law, the FPF should help identify and protect windfirm trees.  Retained trees that later fall within the unit may not be salvaged.

The first sentence of subsection (3)(b) allows the department to approve alternate plans that modify specific requirements of ORS 527.676 while still meeting the general purposes and provisions of the statute for in-unit leave trees and downed logs.  Alternate plans must be submitted before felling begins on the operation.  An example is provided where such a plan may be approved.  The requirement that at least 50 percent of the wildlife trees be conifers may be modified or waived in situations where the landowner intends to intensively manage a harvest unit for hardwood production.    

Factors that FPFs should consider when evaluating alternate plans dealing with intensive hardwood production include:

1.
Site conditions, including the potential of any hardwood trees planned for retention to remain or become free to grow;

2.
Past landowner experience in establishing and intensively managing hardwood stands;

3.
The potential effectiveness of the landowner's planned methods to reforest the harvest unit with hardwoods;

4.
The landowner's plans to control the stocking of hardwood trees; and 

5.
The abundance of conifer snags in the harvest unit.  (Landowners planning to manage intensively for hardwoods shall still be required to retain existing conifer snags to meet the 50 percent requirement to the maximum possible extent.)  

The second sentence of subsection (3)(b) specifies that an alternate plan is allowed if it will provide an equal or greater number of trees within another type 2 or type 3 harvest unit on the same ownership that achieves better overall benefits for wildlife.  

The underlying reasoning is that it is usually better to leave snags and downed logs throughout the landscape that will support well-distributed populations of wildlife dependent upon these habitat components.  To clump the elements from two or more units into one discrete area may lead to a lesser level of protection.  

The intent of the law is to allow flexibility in the distribution of these components over the landscape if it will benefit wildlife.  The intent is not to allow alternate plans for the convenience of the operator.  

Such alternate plans could identify a special wildlife resource that is not effectively protected under existing forest practice rules.  Examples include deer fawning areas; elk calving areas; big game winter ranges; sensitive species not identified as threatened and endangered;  sensitive bird nesting, roosting, and watering sites.

The FPF should consult with an ODFW biologist to identify opportunities where alternate plans should be pursued.  The FPF determines whether an alternate plan submitted by a landowner or operator actually results in better overall benefits for wildlife. 

Any approved alternate plan must include assurances that address future entries or property sales so that the agreed-upon components remain on the site over time.  These assurances must be in writing to assist in enforcement if a violation occurs.

REFERENCES:
· “Alternate Plans for Snag and Green Tree Retention”; memo by Clint Smith, ODF, and Rebecca Goggins, ODFW, July 13, 1992

· Forest Practices Field Guide; Oregon Department of Forestry; January 1996


Table in Section 5:


“When can Trees and Logs in RMAs be counted for RMA and In-Unit Requirements?”;


p. 5-20 - 5-21

· “Oregon Guidelines for Selecting Reserve Trees”;  Oregon OSHA, et al, 1995

· “Woodland Fish and Wildlife—Managing Small Woodlands for Cavity Nesting Birds”;  World Forestry Center, Portland, Oregon, 1991

PRIVATE 
LEAVING SNAGS AND DOWNED LOGS IN HARVEST TYPE 2 OR TYPE 3 UNITS; GREEN TREES TO BE LEFT NEAR CERTAIN STREAMS
ORS 527.676

(3)
(c)
For harvest type 2 or harvest type 3 operations adjacent to fish-bearing or domestic use streams, the State Forester may require up to 25 percent of the green trees required to be left pursuant to this section to be left in or adjacent to the riparian management area of the fish-bearing or domestic use stream if such requirement would provide increased benefits to wildlife.  Such trees shall be in addition to trees otherwise required by rule to be left in riparian management areas.  The operator shall have sole discretion to determine which trees to leave, either in or adjacent to a riparian management area, pursuant to this paragraph.

STATUTE COMPLIANCE:
This statute paragraph is subject to enforcement action.  Noncompliance occurs if operators fail to retain the additional RMA trees required by the FPF.

ADMINISTRATION AND IMPLEMENTATION:
Note that this statute subsection refers only to green trees.  Although the wording is unclear, it should be interpreted as meaning, “...the State Forester may require up to 25 percent of the trees required to be left pursuant to this section to be left in the form of green trees in or adjacent to the riparian management area....”  The purpose for requiring additional green leave trees within or adjacent to the RMAs of Type F and D streams is to provide increased benefits to wildlife including fish.  These trees are in addition to trees required under the RMA rules.  It is always up to the operator to decide which trees to leave to meet the snag and green tree requirement, although the FPF may provide suggestions.

When harvest type 2 or 3 units include a Type F RMA located within an Oregon Plan core area, FPFs are directed to require that 25 percent of the required leave trees be retained in the form of green trees in the Type F RMA.  Exceptions are possible only if a site-specific assessment indicates placement along other stream types or other upland locations will provide better  protection and/or benefit to fish habitat.  

Outside of core areas, the FPF should consult with an ODFW biologist to identify circumstances where it is desirable to leave additional components within or adjacent to the RMA for either fish or wildlife.  Such circumstances may include big game migration corridors or travel corridors between mature forested areas.  This requirement also should be considered when the FPF and biologist feel that the number of existing trees within the RMA is deficient, making it desirable to leave more green trees adjacent to the RMA.

Particular attention should be paid to applying this requirement to RMAs on small Type F streams wherever possible.  Exceptions should be made where this requirement could adversely affect operation efforts to protect resources (such as more road building).

Although FPFs can require a maximum of only 25 percent of the components to be located near the RMA, they may recommend placement of the other 75 percent.  The FPF may also recommend that specific trees be left, although the final decision lies with the operator.

Retention of wildlife trees along Type N streams cannot be required, but FPFs should encourage this practice where practical (see OAR 629-660-060).

REFERENCES:
· Implementation guidance for the Oregon Plan measures 19, 20, and 22.

RELATED RULES AND STATUTES:
· OAR 629-660-060 Headwater amphibian species

PRIVATE 
LEAVING SNAGS AND DOWNED LOGS IN HARVEST TYPE 2 OR TYPE 3 UNITS; GREEN TREES TO BE LEFT NEAR CERTAIN STREAMS
ORS 527.676

(4)
When a harvest type 2 or harvest type 3 unit occurs adjacent to a prior harvest type 2 or harvest type 3 unit, resulting in a combined total contiguous acreage of harvest type 2 or harvest type 3 on a single ownership exceeding 25 acres, the snag or tree and downed log retention requirements of subsection (1) of this section shall apply.

STATUTE COMPLIANCE:
This statute subsection is not subject to enforcement action.

ADMINISTRATION AND IMPLEMENTATION:
When a type 2 or type 3 harvest unit is planned adjacent to an existing type 2 or type 3 harvest unit and the total acreage will exceed 25 acres, wildlife trees and downed logs must be retained for the total acreage, even if the previous unit was 25 acres or smaller.

For example, assume that a 20-acre type 3 harvest is planned adjacent to an older 10-acre type 2 harvest that still lacks the basal area of 11-inch DBH and larger trees needed to exceed the type 2 harvest threshold.  At least 60 wildlife trees and downed logs would have to be retained within or adjacent to the new unit.

If instead the units are more than 300 feet apart no wildlife tree and downed log retention is required.  

After a harvest unit of less than 25 acres has developed ingrowth sufficient to supply the prescribed wildlife trees/snags and logs, adjacent type 2 and type 3 harvest units no longer need to supply these features for the older unit’s acreage.

Since “adjacent” is not defined in the statute, a precedent can be drawn from ORS 527.640, the harvest type 3 acreage limitations.  It is consistent that any less than 300 feet between units will make them “adjacent” and more than 300 feet between them will make them separate.  

Although it is more consistent with the purpose of ORS 527.676(1) to leave the buffers between units untouched, the 300+ foot buffer may be partial cut.  However, the buffer must not be thinned below the threshold stocking that would make it a type 2 or type 3 harvest.

Although all these options are available, legally, to the landowner, FPFs should encourage landowners to retain trees designated as wildlife trees for long  periods (multiple rotations) to achieve the purpose and spirit of the wildlife leave trees statute.  Refer to the guidance on the characteristics of the most valuable wildlife trees under ORS 527.676(2)&(3) above.

Harvest units meeting the type 2 or type 3 harvest unit definition that were logged prior to September 30, 1991 will not be considered when determining compliance with this subsection.

PRIVATE 
CONVERSION OF FORESTLAND TO OTHER USES 
ORS 527.730

Nothing in the Oregon Forest Practices Act shall prevent the conversion of forestland to any other use.

STATUTE COMPLIANCE:
This statute is not subject to enforcement action.  Modification of rules when necessary to accommodate land use changes is accomplished through the written plan, plan for alternate practice, or prior approval requirements.

ADMINISTRATION AND IMPLEMENTATION:
Land use is regulated by local government.  Each local government has developed land use plans that include land use zones and ordinances.  This statute makes it clear that nothing in the FPA shall prevent a land use change that may be authorized or permitted under a local government plan.  Thus, modifications to the forest practice rules must be granted when necessary to accommodate land use changes when both of the following conditions exist:


a.
The proposed land use change is allowed under the local government plan and all applicable land use permits have been secured; and


b.
The modifications are necessary to complete the land use change.

Further, the modifications shall be granted only to the extent needed to accommodate the change and every effort must be made to meet the purposes of the rules.  

If a county's zone allows the conversion of forest land to other uses, we must allow such conversion to the extent that the landowner is going to make (and maintain) the conversion and to the extent to which the county's zoning ordinance would allow the use to be conducted.   For example, if a landowner requests a land use change modification of the rules to clear a field to grow corn within 50 feet of a large Type F stream or significant wetland, but the county land use ordinances prevent agricultural uses within 75 feet of the wetland or stream, we would need to modify our RMA width requirements for the stream or wetlands from 100 feet to 75 feet.  We would not modify to 50 feet, since the county ordinance does not allow the use within 75 feet.  Within the 75 feet, the purpose of the applicable rules should be achieved to the maximum extent practicable.  The basal area targets may or may not need to be adjusted depending on the stocking present.

Modifications of the rules to accommodate land use changes should normally be approved in a plan for alternate practice or a written plan.  Such plans should clearly identify:


a.
What the land use change is.


b.
Documentation that the land use change is allowed by the local government plan.


c.
Why modification of rules is needed.


d.
The specific timeframe for completing the land use change.  


e.
Provisions for maintaining the use over time (in most cases this should be consistent with the six-year time period described for the land use exemption of the reforestation requirement).

If the land use change is not completed in the indicated timeframe or maintained as required, enforcement action should be considered in consultation with the Prevention and Enforcement Coordinator.

RELATED RULES AND STATUTES:
· OAR 629-610-090 Exemption from reforestation for land uses not compatible with forest tree cover

PRIVATE 
HARVEST TYPE 3 LIMITATIONS, EXCEPTIONS
ORS 527.740

(1)
No harvest type 3 harvest unit within a single ownership shall exceed 120 acres in size, except as provided in ORS 527.750.

STATUTE COMPLIANCE:
This statute subsection is subject to enforcement action.  Compliance occurs when a single harvest unit that meets the definition of a "harvest type 3 unit" does not exceed 120 acres on a single ownership.  Failure to restrict type 3 harvest units to 120 acres on any single ownership is a violation unless a written plan to exceed 120 acres has been approved as allowed under ORS 527.740(4), 527.740(5) and 527.750.  Refer to subsection (2) for requirements applicable to multiple harvest type 3 units in close proximity to each other.

ADMINISTRATION AND IMPLEMENTATION:
A "harvest type 3 unit", referred to hereafter as a "type 3 harvest unit", means any harvest unit that requires reforestation after completion and also requires wildlife leave tree and downed log retention under the Forest Practices Act.  The criteria for determining if harvest units require reforestation is provided in OAR 629-610-020.  The criteria for determining if wildlife trees and downed log retention is required is provided in the guidance for ORS 527.676.

The total basal area per acre of trees 11-inches DBH and larger remaining after harvest determines if wildlife tree and downed log retention are required.  This basal area threshold varies by site productivity as follows:


For Cubic Foot Site Class I, II, and III (Douglas-fir 100-year site index 124 and greater):  Less than 33 square feet of basal area per acre;


For Cubic Foot Site Class IV and V (Ponderosa pine 100-year site index 64 to 108, Douglas-fir 100-year site index 80 to 123):  Less than 20 square feet of basal area per acre;


For Cubic Foot Site Class VI (Ponderosa pine 100-year site index 40 to 63):  Less than 10 square feet of basal area per acre.

Refer to the field guide for a table converting these basal areas to trees per acre and tree spacing for various average stand diameters.  

The requirements to limit the size of type 3 harvest units apply even when pre-operation stocking levels are below those specified in the type 3 harvest definition.  All traditional clear-cut harvests meet the type 3 harvest criteria.

The harvest unit size requirement only applies to "single ownerships."  ORS 527.620(14) and OAR 629-605-210 provide the definition of single ownerships.  FPFs must be alert for the use of "name games" used to circumvent the law.  While this is not expected to be a large scale problem, it has occurred in the past.  If you are suspicious that individuals, corporations, or other entities are attempting to circumvent the law through the use of numerous names or corporate ownerships that essentially reflect a single ownership, contact Salem staff for further advice.

Field administrators should check notifications to determine unit size and proximity to prior type 3 harvest units.  Type 3 harvest unit size should be evaluated during the course of regular inspections to determine compliance.

RELATED RULES AND STATUTES:
· OAR 629-605-210 Harvest type 3 units within single ownerships

· OAR 629-610-020  Reforestation stocking standards

· ORS 527.620 Definitions - (4) “Harvest type 3 unit” 
· ORS 527.620 Definitions - (14) "Single ownership"
· ORS 527.676 [Section 9, Chapter 9, Oregon Laws, 1996 special session]  Leaving snags and downed logs in harvest type 2 or type 3 units; green trees to be left near certain streams

· ORS 527.740(4) and (5) Harvest type 3 limitations; exceptions

· ORS 527.750 Exceeding harvest type 3 size limitation; conditions

PRIVATE 
HARVEST TYPE 3 LIMITATIONS, EXCEPTIONS
ORS 527.740

(2)
No harvest type 3 unit shall be allowed within 300 feet of the perimeter of a prior harvest type 3 unit within a single ownership if the combined acreage of the harvest type 3 areas subject to regulation under the Oregon Forest Practices Act would exceed 120 acres in size, unless the prior harvest type 3 unit has been reforested as required by all applicable regulations and:


(a)
At least the minimum tree stocking required by rule is established per acre; and either


(b)
The resultant stand of trees has attained an average height of at least four feet; or


(c)
At least 48 months have elapsed since the stand was created and it is "free to grow" as defined by the State Board of Forestry.  

STATUTE COMPLIANCE:
This statute subsection is subject to enforcement action.  Noncompliance exists when a new harvest unit meets the type 3 harvest unit definition and:

· The new unit is within 300 feet of an older type 3 harvest unit;

· The combined acreage of both units exceeds 120;

· The older unit has not met the "green-up" reforestation standards described in paragraphs (2)(a), (b), and (c);

· A written plan to exceed 120 acres has not been approved as allowed under ORS 527.740(4), 527.740(5) and 527.750.  

Noncompliance under this subsection is a violation.  

ADMINISTRATION AND IMPLEMENTATION:
When a new type 3 harvest unit is proposed within 300 feet of an old type 3 harvest unit, and the combined acreage exceeds 120 acres, the old unit must meet the reforestation stocking standards established in OAR 629-610-020 and meet the additional requirements of paragraphs (2)(b) or (2)(c).  The entire old unit must be stocked with the required minimum number of acceptable trees per acre and the trees must either be at least four feet tall, or the trees must have been present in the unit (through planting, seeding, natural reforestation) for at least 48 months and meet the "free-to-grow" standard of the reforestation rules.  

The harvest unit size requirement only applies to "single ownerships".  ORS 527.620(14) and OAR 629-605-210 provide the definition of single ownerships.  FPFs must be alert for the use of "name games" used to circumvent the law.  While this is not expected to be a large scale problem, it has occurred in the past.  If you are suspicious that individuals, corporations, or other entities are attempting to circumvent the law through the use of numerous names or corporate ownerships that essentially reflect a single ownership, contact Salem staff for further advice.

Field administrators should check notifications to determine unit size and proximity to prior type 3 harvest units.  Type 3 harvest unit size should be evaluated during the course of regular inspections to determine compliance.

If successful reforestation has not been met, and a new type 3 harvest unit is proposed and the combined acreage of both units would exceed the 120-acre limit, then the two type 3 harvest units must be at least 300 feet apart.  This in effect creates a 300-foot wide vegetative buffer between the old and new type 3 harvest units.  The buffer area does not have to be undisturbed.  It can be managed as long as it does not meet the type 3 harvest unit definition [refer to the guidance for ORS 527.740(1)]. 

Management in the buffer area may be either a type 1 or a type 2 harvest, but not both. Clearly, harvesting the buffer to below the type 2 threshold of trees larger than 11 inches DBH would require that adequate residual reproduction be present.   In this case of type 2 harvest in the buffer, there is an additional requirement.  The reproduction left must be at least four feet tall to provide for the "green-up" feature adjacent to the primary operating unit, a type 3 harvest.  If only seedlings shorter than four feet tall were left in the buffer, it would become a de facto type 3 harvest, negating its value as a buffer, and violating the statute.

In addition, non-forest uses should not be inserted into the 300 foot perimeter between type 3 harvest units after it is established.  Refer to the discussion in guidance under ORS 527.740(3).

Operationally, a 300-foot buffer may not always make sense.  However, remember the intent of this law is to have old type 3 harvest units "green-up" before new ones may be commenced.  Natural openings or land dedicated to non-forest uses are not included in determining the acreage of type 3 harvest units.  Likewise, natural openings and land dedicated to non-forest uses may be included in the buffers between type 3 harvest units.  For example, if a 100-foot wide power line right-of-way separates two type 3 harvest units, then an additional buffer of non-type 3 vegetation of only 200 feet would be needed to prevent combining the acreage of both units to determine rule compliance.

RELATED RULES AND STATUTES:
· OAR 629-605-210 Harvest type 3 units within single ownerships

· OAR 629-610-020  Reforestation stocking standards

· ORS 527.620 Definitions - (4) “Harvest type 3 unit” 
· ORS 527.620 Definitions - (14) "Single ownership"
· ORS 527.676 [Section 9, Chapter 9, Oregon Laws, 1996 special session]  Leaving snags and downed logs in harvest type 2 or type 3 units; green trees to be left near certain streams

· ORS 527.740(4) and (5) Harvest type 3 limitations; exceptions

· ORS 527.750 Exceeding harvest type 3 size limitation; conditions

PRIVATE 
HARVEST TYPE 3 LIMITATIONS, EXCEPTIONS
ORS 527.740

(3)
Any acreage attributed to riparian areas or to resource sites listed in ORS 527.710 (3) that is located within a harvest unit shall not be counted in calculating the size of a harvest type 3 unit.

STATUTE COMPLIANCE:
This subsection is not subject to enforcement action.

ADMINISTRATION AND IMPLEMENTATION:
This subsection provides administrative guidance about how to determine total type 3 harvest unit acres.  The use of the term "riparian area" in this subsection means "riparian management area" (RMA), unless a portion of the RMA meets the type 3 harvest unit definition.

When counting type 3 harvest unit acres for a new or old unit, acres within these units that are left as the RMA are not added into the acreage determination.  Acres that include trees left in special resource sites, such as osprey nests, great blue heron rookeries, or bald eagle nesting sites, are also excluded.  However, if part of the RMA meets the type 3 harvest unit definition, then these acres are counted as part of the 120-acre limit.

An example is a 100-foot RMA where all leave tree requirements are met within the first 50 feet.  The second 50 feet, having no leave trees, meets the type 3 harvest unit definition.  Therefore, the first 50 feet of the RMA is not counted in the 120-acre limit, while the second 50 feet is counted.

Roads, skid trails, and landings were not addressed by the statute and were intended to be included in the type 3 unit acreage calculation.  These access areas were harvested and can be reforested.  The fact that some roads may be made permanent is a landowner's choice, not a statutory requirement.

As stated in the guidance for ORS 527.740(2), land in pre-harvest non-forest use that occurs within the 300 feet between adjacent harvest units is not included in the acreage of the type 3 harvest units.  However, non-forest uses should not be inserted into the 300 foot perimeter between type 3 harvest units after it is established.

From the perspective of what is allowable in the 300 foot perimeter, a pre-existing road located within 300 feet of the edge of a type 3 harvest unit, but not part of that unit, would be counted as part of the 300 feet required between harvest units.  However, a new road to be built in the area adjacent to an existing type 3 harvest unit would not be considered part of the required 300 feet between the existing unit and a proposed adjacent harvest unit.  Additional area would need to be left to make up 300 feet, without counting the width of the road.  In addition, as stated in the paragraph directly above, a road cannot be inserted into an existing 300 foot perimeter between units until the adjacent harvest units have “greened-up”.

PRIVATE 
HARVEST TYPE 3 LIMITATIONS, EXCEPTIONS
ORS 527.740

(4)
The provisions of this section shall not apply when the land is being converted to managed conifers or managed hardwoods from brush or hardwood stands that contain less than 80 square feet of basal area per acre of trees 11 inches DBH or greater or when the harvest type 3 results from disasters such as fire, insect infestation, disease, windstorm or other occurrence that the State Forester determines was beyond the landowner's control and has substantially impaired productivity or safety on the unit or jeopardizes nearby forestland.  The prior approval of the State Forester shall be required for such conversion or harvest type 3 operations that exceed 120 acres in size.

STATUTE COMPLIANCE:
This subsection is subject to enforcement action.  This statute subsection is not complied with if the operator fails to obtain prior approval of a written plan requesting a waiver of the 120-acre harvest unit size requirement for a conversion or salvage harvest before creating a type 3 harvest unit exceeding 120 acres. 

ADMINISTRATION AND IMPLEMENTATION:
Exceptions to the 120-acre type 3 harvest unit limitations described in ORS 527.740(1) and (2) can be approved under the appropriate specific circumstances and with prior approval of the State Forester.  The law is not intended to discourage the conversion of brush or unmanaged hardwood stands or salvage operations.  There is no upper limit on the size of such harvest units.  The District Forester is expected to review and approve exceptions to the 120-acre type 3 harvest unit size.

For the purposes of this statute, a forest stand is considered a "hardwood stand" if more than half of the total basal area of trees 11 inches DBH and larger is comprised of hardwoods.  Refer to the field guide for a table converting basal area per acre to trees per acre and tree spacing for various average stand diameters.  

Where extremely large units are proposed which contain smaller logical units of adequately stocked, free to grow conifer trees, the FPF should carefully evaluate the proposal within the context of the intent of the 120-acre type 3 harvest unit limitation.

For example, if a conversion unit of 200 acres is proposed, and the unit has 100 contiguous acres of hardwoods with an average basal area per acre of 11-inch DBH and larger trees exceeding 80 square feet of basal area, then the FPF should not approve the removal of the well-stocked hardwood stand.  The 100 acres of hardwoods below the 80 square feet per acre standards may be approved.

It is important to note the statute criteria for allowing conversions of hardwood stands to exceed 120 acres differs from the definition of "conversion of underproducing forestland" provided in OAR 629-610-070.  That rule establishes when the reforestation requirements may be suspended for certain types of harvest units.

The harvest unit size limitation statutes become difficult to administer when brush/hardwood conversion or salvage harvest units are located adjacent to regular (non-conversion/non-salvage) type 3 harvest units.  Three possible scenarios need to be addressed:

Situation 1:

A regular type 3 harvest is planned to occur at the same time as an adjacent type 3 brush/hardwood conversion (or salvage) harvest and the combined acreage of the created openings will exceed 120 acres.

FPFs should carefully review the situation.  Operators should not be allowed to log the regular type 3 harvest area if it could logically be logged separately after the brush/hardwood portions have "greened-up."  Therefore, Situation 1 should not be allowed unless a written plan has been approved to increase the size up to 240 acres under the provisions of ORS 527.750.
Situation 2:

A regular type 3 harvest is planned to occur after an adjacent type 3 brush/hardwood conversion (or salvage) harvest and the combined acreage of the created openings will exceed 120 acres.

A regular type 3 harvest should not be allowed adjacent to any existing opening if the total clear-cut acreage will exceed 120 acres.  The fact that the existing opening was the result of a previous brush/hardwood conversion does not change this requirement.  Therefore, Situation 2 will not be allowed unless a written plan has been approved to increase the size up to 240 acres under the provisions of ORS 527.750.  The operator must either leave a 300-foot strip that is stocked above the type 3 harvest definition between units or wait for the older unit to "green-up."

Situation 3:

A type 3 brush/hardwood conversion (or salvage) harvest is planned to occur after an adjacent regular type 3 harvest and the combined acreage of the created openings will exceed 120 acres.

If the brush/hardwood conversion harvest is planned next to an existing opening resulting from a regular type 3 harvest, the law implies the unit size limitations do not apply to these types of operations.  Generally FPFs should give prior approval for such conversion harvests to create openings exceeding 120 acres, even if that acreage includes openings created by previously logged regular type 3 harvest.  While it may not seem logical to allow this outcome when Situations 1 and 2 are not allowed, that is the way the law is written.  However, if you encounter a situation where it is clear the operator is trying to purposely circumvent the law and you can reasonably demonstrate this is the operator's intent, then you are justified in denying prior approval of the conversion unit to create a larger than 120-acre opening.  It is recommended that specific cases be discussed with Salem staff before denying prior approval or issuing citations.  
The harvest unit size limit may also be waived when a natural disaster is beyond the operator's control.  Examples include fire, insect infestation, disease and windstorm.  The FPF needs to consider productivity and safety, along with the threat posed to adjacent forests.

Natural openings or forestlands converted to non-forest land uses located adjacent to, or within, type 3 harvest units should not be considered when determining the acreage of the type 3 harvest units.  If any combination of non-type 3 forestland, natural openings, or non-forest land uses separates type 3 harvest units by more than 300 feet, the units may be considered separately when applying the statute's unit size limitations.  If the distance is less than 300 feet at any point on a single ownership, then the acreage of separate type 3 harvest units must be combined.

RELATED RULES AND STATUTES:
· OAR 629-610-020  Reforestation stocking standards

· OAR 629-610-070  Suspension of the reforestation rules

· ORS 527.620 Definitions - (4) “Harvest type 3 unit” 
· ORS 527.620 Definitions - (14) "Single ownership"
· ORS 527.740(1) and (2) Harvest type 3 limitations; exceptions

· ORS 527.750 Exceeding harvest type 3 size limitation; conditions

PRIVATE 
HARVEST TYPE 3 LIMITATIONS, EXCEPTIONS
ORS 527.740

(5)
The provisions of this section do not apply to any operation where the operator demonstrates to the State Forester that:


(a)
The trees are subject to a cutting right created by written contract prior to October 1, 1990, which provides that the trees must be paid for regardless of whether the trees are cut, or subject to a cutting right created by reservation in a deed prior to October 1, 1990; and


(b)
If the provisions of this section were applied, the cutting right would expire before all the trees subject to the cutting right could reasonably be harvested.

STATUTE COMPLIANCE:
This subsection is not subject to enforcement action. 

ADMINISTRATION AND IMPLEMENTATION:
This subsection allows for a grandfather clause for harvest contracts and cutting rights which were signed prior to October 1, 1990.

The operator must meet two requirements.  First, the operator must provide the FPF with proof that a valid contract with timber rights was signed prior to October 1, 1990.  The important point is that the contract must have been signed prior to October 1, 1990, and compliance to this subsection restricts the holder of the contract from harvesting the timber prior to the expiration date.  This usually applies to contracts sold on a cash for timber basis and does not apply to contracts sold on a recovery basis.

Second, operators must show that compliance to this subsection causes a default on the contract because they cannot reasonably finish the harvest.  For example if the contract allows cutting over a 10-year period, it is probably reasonable that the operator can comply with the 120-acre limit.

In cases where the operator demonstrates these two points, the FPF can waive the 120-acre limit.  FPFs should be careful not to get involved in contract disputes between landowners and timber purchasers.

PRIVATE 
EXCEEDING HARVEST TYPE 3 LIMITATION; CONDITIONS
ORS 527.750

(1)
Notwithstanding the requirements of ORS 527.740, a  harvest type 3 unit within a single ownership that exceeds 120 acres but does not exceed 240 acres may be approved by the State Forester if all the requirements of this section and any additional requirements established by the State Board of Forestry are met.  Proposed harvest type 3 units that are within 300 feet of the perimeter of a prior harvest type 3 unit, and that would result in a total combined harvest type 3 area under a single ownership exceeding 120 acres but not exceeding 240 acres, may be approved by the State Forester if the additional requirements are met for the combined area.  No  harvest type 3 unit within a single ownership shall exceed 240 contiguous acres.  No harvest type 3 unit shall be allowed within 300 feet of the perimeter of a prior harvest type 3 unit within a single ownership if the combined acreage of the areas subject to regulation under the Oregon Forest Practices Act would exceed 240 acres, unless the prior harvest type 3 unit has been reforested by all applicable regulations and:


(a)
At least the minimum tree stocking required by rule is established per acre; and either


(b)
The resultant stand of trees has attained an average height of at least four feet; or


(c)
At least 48 months have elapsed since the stand was created and it is "free to grow" as defined by the board.

(2)
The requirements of this section are in addition to all other requirements of the Oregon Forest Practices Act and the rules adopted thereunder.  The requirements of this section shall be applied in lieu of such other requirements only to the extent the requirements of this section are more stringent.  Nothing in this section shall apply to operations conducted under ORS 527.740(4) or (5).

(3)
The board shall require that a written plan be submitted prior to approval of a harvest type 3 operation under this section.  The board may establish by rule any additional standards applying to operations under this section.

(4)
The State Forester shall approve the harvest type 3 operation if the proposed operation would provide better overall results in meeting the requirements and objectives of the Oregon Forest Practices Act.

(5)
The board shall specify by rule the information to be submitted for approval of harvest type 3 operations under this section, including evidence of past satisfactory compliance with the Oregon Forest Practices Act.

STATUTE COMPLIANCE:
This section of the statute is subject to enforcement action.  Noncompliance occurs when:

· A single harvest unit or harvest units within 300 feet of each other on a single ownership meet the definition of a "harvest type 3 unit";

· The total size of the harvest type 3 area exceeds 240 acres; and 

· A written plan has not been approved to exceed 120 acres.  

All type 3 harvest areas that exceed 240 acres on any single ownership are in violation unless a written plan to exceed 120 acres has been approved as allowed under ORS 527.740(4) or (5). 

ADMINISTRATION AND IMPLEMENTATION:
This statute provides an exception to the 120-acre limitation on the size of "harvest type 3 units", hereafter referred to as "type 3 harvest units," allowing up to 240-acre units through an approved written plan.  Refer to the guidance for ORS 527.740 for information on type 3 harvest criteria, "single ownership" interpretation, buffer requirements, and "green-up" requirements.  

The Board may eventually adopt rules that define the type of information given in the written plan, including evidence of past compliance with the Act.  Since the Board of Forestry has not yet adopted such rules, exceptions to the 120-acre harvest type 3 unit size limitation under ORS 527.750 are to be approved by the DISTRICT FORESTER. 

Before approving a written plan the FPF and District Forester must determine if the larger harvest unit provides "overall better results" in resource protection under the Act.  The burden of proof is placed upon the operator to show the FPF through the plan how the requested larger unit provides a clear improvement in overall resource protection. Economic savings or benefits cannot be considered.

For example, it may be possible to eliminate a road through steep, marginally stable terrain by logging a long span across a canyon.  If this long-span logging unit must be over 120 acres, then an exception to allow a larger unit (up to 240 acres, if absolutely necessary) may be appropriate.

Except for those cases outlined in ORS 527.740(4) and (5), no exceptions are allowed above 240 acres.

RELATED RULES AND STATUTES:

· OAR 629-610-020  Reforestation stocking standards

· ORS 527.620 Definitions - (4) “Harvest type 3 unit” 
· ORS 527.620 Definitions - (14) "Single ownership"
· ORS 527.740(1), (2), (4), (5) Harvest type 3 limitations; exceptions
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(1)
The following highways are hereby designated as scenic highways for purposes of the Oregon Forest Practices Act:


(a)
Interstate Highways 5, 84, 205, 405; and


(b)
State Highways 6, 7, 20, 18/22, 26, 27, 30, 31, 34, 35, 36, 38, 42, 58, 62, 66, 82, 97, 101, 126, 138, 140, 199, 230, 234 and 395.

(2)
The purpose of designating scenic highways is to provide a limited mechanism that maintains roadside trees for the enjoyment of the motoring public while traveling through forestland, consistent with ORS 527.630, safety, and other practical considerations;. 

(3)
The State Board of Forestry, in consultation with the Department of Transportation, shall establish procedures and regulations as necessary to implement the requirements of subsections (4), (5) and (6) of this section, consistent with subsection (2) of this section, including provisions for alternate plans.  Alternate plans that modify or waive the requirements of subsections (4), (5) or (6) of this section may be approved when, in the judgment of the State Forester, circumstances exist such as:


(a)
Modification or waiver is necessary to maintain motorist safety, protect improvements such as dwellings and bridges, or protect forest health;


(b)
Modification or waiver will provide additional scenic benefits to the motoring public, such as exposure of distant scenic vistas;


(c)
Trees that are otherwise required to be retained will not be visible to motorists;


(d)
The operation involves a change of land use that is inconsistent with maintaining a visually sensitive corridor; or


(e)
The retention of timber in a visually sensitive corridor will result in severe economic hardship for the owner because all or nearly all of the owner's property is within the visually sensitive corridor.

STATUTE COMPLIANCE:
These subsections are not subject to enforcement action.  

ADMINISTRATION AND IMPLEMENTATION:
Only the listed highways are "scenic highways".  The State Forester has no mechanism to add, delete, or alter this list of scenic highways.

This law directs the Board in consultation with the Department of Transportation to establish procedures and regulations to protect visually sensitive corridors.  It also identifies specific interstate and state highways which are considered visually sensitive.

When a Notification of Operation is received for an operation along a scenic highway, the FPF and other field administrators should inform the operator that a scenic corridor may be required. 

Plans for alternate practices that waive or modify the visually scenic highway corridor requirements may be approved if they satisfy one or more of the findings listed in subsection (3).  Consultation with the Oregon Department of Transportation (ODOT) is encouraged before approving an alternate plan that cites: 

· Maintenance of motorist safety;

· Protection of improvements such as dwellings and bridges; or

· Provision of additional scenic benefits to the motoring public.

If the ODOT representative concurs that compliance with the statute is inconsistent with any of these listed factors, the FPF shall then determine with the ODOT representative if the proposed alternative is a viable option to retain scenic protection.  If the proposed alternative is clearly not a viable option, the FPF shall not approve the plan, but shall recommend the best option to the operator.

Under paragraph (3)(c), "not visible" means not visible due to topography and not due to other vegetation.

If more than 50 percent of a landowner's property is within the visually sensitive scenic highway corridor, then a "severe economic hardship" will be considered to exist and the requirements of ORS 527.755(4), (5), and (6) may be waived or modified through an alternate plan.
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(4)
(a)
For harvest operations within a visually sensitive corridor, at least 50 healthy trees of at least 11 inches DBH, or that measure at least 40 square feet in basal area, shall be temporarily left on each acre. 


(b)
Overstory trees initially required to be left under paragraph (a) of this subsection may be removed when the reproduction understory reaches an average height of at least 10 feet and has at least the minimum number of stems per acre of free to grow seedlings or saplings required by the board for reforestation, by rule.


(c)
Alternatively, when the adjacent stand, extending from 150 feet from the outermost edge of the roadway to 300 feet from the outermost edge of the roadway, has attained an average height of at least 10 feet and has at least the minimum number of stems per acre of free to grow seedlings or saplings required by the board for reforestation, by rule, or at least 40 square feet of basal area per acre, no trees are required to be left in the visually sensitive corridor, or trees initially required to be left under paragraph (a) of this subsection may be removed.   When harvests within the visually sensitive corridor are carried out under this paragraph the adjacent stand, extending from 150 feet from the outermost edge of the roadway to 300 feet from the outermost edge of the roadway, shall not be reduced below the minimum number of stems per acre of free to grow seedlings or saplings at least 10 feet tall required by the board for reforestation, by rule, or below 40 square feet of basal area per acre until the adjacent visually sensitive corridor has been reforested as required under subsection (6) of this section and the stand has attained an average height of at least 10 feet and has at least the minimum number of stems per acre.

STATUTE COMPLIANCE:
This subsection is subject to enforcement action.  Failure to leave the required number of trees or structural elements within the visually sensitive corridor or within the adjacent stand is a violation of this law.

Harvesting the required overstory trees in the scenic corridor is  a violation if:

· The understory is not stocked to at least the standards set in the reforestation rules and reaches 10 feet in height; or 

· The adjacent timber stand (150-300 feet) has not met specific structural requirements in (4)(c).

ADMINISTRATION AND IMPLEMENTATION:
The overall intent of this subsection is to create a buffer on designated scenic highways which limits the visual impact of harvesting operations on the traveling public.

ORS 527.620(18) defines "visually sensitive corridor" as forestland extending outward 150 feet, measured on the slope, from the "edge of the roadway" along both sides of a scenic highway referred to in ORS 527.755(1), along both sides for the full length of the highway.  "Edge of the roadway" means the fence for interstate highways and the outermost edge of pavement for other paved state highways.

Paragraph (4)(a) directs that for harvesting operations within the visually sensitive corridor the operator shall temporarily retain, within the first 150 feet, at least 50 healthy trees of at least 11" DBH per acre or that measure at least 40 square feet of basal area.

The species of the 50+ trees to be left on the site are not designated in the law, so the type of individual leave trees is the operator's choice.  Hardwoods can make good visual buffers, so conifers do not necessarily need to be left.  Leave trees are to be distributed so that there are 50+ trees on each acre (not an average) throughout the visual corridor.  

Paragraph (4)(b) directs that overstory trees required to be left initially may be removed when the reproduction understory is stocked to the standards established in the reforestation rules (OAR 629-610-020) and reaches an average of 10 feet in height.

Paragraph (4)(c) directs that no trees are required to be left in the visually sensitive corridor, or that trees initially required to be left may be removed, when the adjacent stand from 150 feet to 300 feet from the corridor has attained:

· An average of 10 feet in height and is stocked to the standards established in the reforestation rules; or

· At least 40 square feet of basal area. 

The FPF and operator need to carefully review harvest operation plans in the corridor before felling begins.

Many visually sensitive highway corridors will fall within ODOT rights-of-way.  This statute will be applied within these rights-of-way the same as on private lands.

RELATED RULES AND STATUTES:
· OAR 629-610-020 Reforestation stocking standards 

· ORS 527.620 Definitions - (18) “Visually sensitive corridor”
· ORS 527.755(1) Scenic highways; visually sensitive corridors; operations restricted
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(5)
Harvest areas within a visually sensitive corridor shall be cleared of major harvest debris within 30 days of the completion of the harvest, or within 60 days of the cessation of active harvesting activity on the site, regardless of whether the harvest operation is complete.

STATUTE COMPLIANCE:
This subsection is subject to enforcement action. Failure to accomplish the required cleanup within the specific 30 or 60 day time frames is a violation of this law. 

ADMINISTRATION AND IMPLEMENTATION:
Subsection (5) directs that harvest areas within the visually sensitive corridor shall be cleared of major harvest debris within:

· 30 days after the completion of the operation; or 

· 60 days after the cessation of the harvesting activity on the site, whether completed or not.

Cleanup is accomplished when slash visible from the roadway is less than one foot in depth, evenly distributed over the operation area within the corridor.

Large logs lying on the ground that provide wildlife benefits are not considered slash.

Harvesting the corridor leave trees again triggers the 30 or 60 day cleanup requirement.  Cleanup in this area must be accomplished within the required time frame.  There is no opportunity to waive this timing requirement.

Cleanup can be accomplished in any number of ways.  The type of treatment to be applied should provide for the best abatement of the visual impact.  Slash can be physically pulled back into the operation area which is outside the 150-foot visually sensitive corridor, or slash can be lopped and scattered.  Full tree-length yarding may be a viable option to minimize slash creation in the corridor.  All leave trees must be protected during slash reduction work.  

Burning within the visually sensitive corridor is an option for slash disposal.  If burning is used to accomplish the cleanup, it is extremely important that the ending date of the operation be carefully planned by the operator.  This is because cleanup must be done within 30 days of the completion of the operation (within 60 days, when activity ceases).  Planning must consider fire season, fire safety, smoke management and weather: all may restrict the burning option.  The law is very specific regarding the time frames for the cleanup.  These times cannot be waived until the next burning season.  
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(6)
Notwithstanding the time limits established in ORS 527.745(1)(a), when harvesting within a visually sensitive corridor results in a harvest type 1 or harvest type 3, reforestation shall be completed by the end of the first planting season after the completion of the harvest.  All other provisions of ORS 527.745 shall also apply to harvest type 1 or harvest type 3 within visually sensitive corridors.

STATUTE COMPLIANCE:
This subsection is subject to enforcement action.  If harvesting within the visually sensitive corridor triggers reforestation under the forest practice rules, failure to plant, seed or naturally reforest with acceptable seedlings by the end of the first planting season is a violation.  After the sixth year following the completion of operation, a violation exists if these trees are not free to grow.

ADMINISTRATION AND IMPLEMENTATION:
All requirements of the reforestation rules (OAR 629-610-000 to 090) apply except that planting or seeding must be completed after the first full planting season rather than after two years to make sure the visually sensitive corridor is reforested and "free-to-grow" as soon as possible.  This is designed to reduce the visual impact of the harvest operation.

Planning a harvest within the visually sensitive corridor is important due to the strict reforestation requirements.  FPFs should work closely with landowners to coordinate timing of the harvest with the reforestation of the area and warn them about compliance deadlines.  There is no opportunity to waive these requirements and enforcement actions will take place when violations occur.  Landowners should be sure that seedlings are available so planting can be accomplished within the first planting season after harvest.  This cooperative effort between the FPF and the landowner, early in the planning stages of the harvesting operation, can offset problems after harvesting is complete.  As with the rest of this section, timing is everything.

If a landowner plans an operation, but does not have the seedlings, the FPF should warn the operator of a potential violation of the law.

RELATED RULES AND STATUTES:
· OAR 629-610-000 through 090 Reforestation rules
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(7)
Landowners and operators shall not be liable for injury or damage caused by trees left within the visually sensitive corridor for purposes of fulfilling the requirements of this section, when carried out in compliance with the provisions of the Oregon Forest Practices Act.

STATUTE COMPLIANCE:
This subsection is not subject to enforcement action.  

ADMINISTRATION AND IMPLEMENTATION:
Subsection (7) relieves landowners and operators of liability for injury or damage caused by trees left in compliance with this section.  This subsection is for the lawyers who may be handling personal injury or property claims.  FPFs have no responsibilities related to this subsection.  Safety is still a critical concern along scenic highways.

FPFs should not advise operators and landowners as to their legal liabilities.
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(8)
Harvest on single ownerships less than five acres in size are exempt from this section.

STATUTE COMPLIANCE:
This subsection is not subject to enforcement action.  

ADMINISTRATION AND IMPLEMENTATION:
This exemption is to be applied based upon the total combined acreage of a single ownership.  That is, a separate parcel of land smaller than five acres in size that is part of a larger single ownership that is greater than five acres in size (regardless of whether the rest of the parcel is forestland or not) is not exempt.

For single ownerships that are less than five acres, it can be either partially or wholly within a visually sensitive highway corridor and still be eligible for the exemption in ORS 527.755(8). 
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