Overview of Federal, State and ODOT Requirements for Federally Funded A&E Procurements by LPAs
This guide provides an overview of requirements for state and federally funded A&E contracting, primarily from provisions in 23CFR Part 172, 49CFR Part18.36, 48CFR Part 31, ORS 279C and the DOJ Model Rules. 23CFR Part 172 states “Recipients of Federal funds shall ensure that their subrecipients comply with this part” and “as supplemented by the common grant rule, 49CFR part 18”.  Regardless of the rules adopted by an LPA, for federal aid A&E contracts ODOT requires the LPA to meet, at minimum, the solicitation document, contract document and procedural requirements stated or referenced herein. [Note: This guide is updated from time to time. Rather than printing or saving document to hard drive, use version posted on line at: http://www.oregon.gov/ODOT/CS/OPO/docs/aepage/LPAaeRequirements.doc.]
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1. Applicable Law; Federal Law Prevails; Conflicts
The Oregon Revised Statutes applicable to A&E contracting are ORS 279A (except for provisions applicable to “State Procurement”), ORS 279C.005 through 279C.125, and ORS 279C.307.   Oregon Administrative Rules 137-046 and 137-048 are applicable to A&E procurements conducted by agencies that have adopted DOJ’s Model Rules, and set forth solicitation, contract and procedural requirements. The rules and procedures adopted by the LPA may not be in conflict with Federal and State statutes or rules (see “Notes regarding conflicts” below).
Per ORS 279A.030   “….applicable federal statutes and regulations govern when federal funds are involved and the federal statutes or regulations conflict with any provision of ORS 279C.005 to 279C.670 or this chapter or ORS chapter 279B, or require additional conditions in public contracts not authorized by ORS 279C.005 to 279C.670 or this chapter or ORS chapter 279B.” If applicable state statutes, OARs or other local rules are in conflict or silent regarding federal requirements, then they are not in conformance and the federal requirements apply.  

All A&E procurements with FHWA funding must comply with requirements of 23 U.S.C. 112(b)(2), 31 U.S.C. 1352, 23CFR Part 172,  49CFR Part 18.36, 49CFR Part 18.22, 48CFR Part 31 and any FHWA directives and policies applicable to A&E contracting.   
Notes regarding conflicts: When reviewing LPA contract and solicitation documents to ensure they include all provisions required by state and federal law, it is equally important to ensure they do not include provisions or rule/statute citations that are in conflict with these requirements. For example –

· ORS 279A.100 Limited Competition and 279A.120 Oregon Preference are both in conflict with federal requirements [see 49 CFR 18.36(2) and FHWA Guidance] and may not be applied if any federal funding is involved. 
· ORS 279B and OAR 137-047 do not apply to A&E contracting. Citations and references to requirements of ORS 279B and OAR 137-047 must not be in A&E procurement documents. [See ORS 279A.020 Organization of Public Contracting Code and ORS 279C.010 Applicability.]
· Overtime for professional services. References to ORS 279C.540 and 545 are related to requirements to pay overtime on construction contracts and do not apply to A&E contracting. Consultants typically have more than one client, and normally it is not reasonable to charge overtime hours to a particular client. Firms should generally charge overtime/premium time to overhead on personal services contracts. 279C.520 excludes personal services as follows: “279C.520 Condition concerning hours of labor. (1) Every public contract subject to this chapter must contain a condition that a person may not be employed for more than 10 hours in any one day, or 40 hours in any one week, except in cases of necessity, emergency or when the public policy absolutely requires it, and in such cases, except in cases of contracts for personal services as defined in ORS 279C.100, the employee shall be paid at least time and a half pay”. Also see ORS 279C.540(6). 

2. Required Contract Clauses

The contract clauses required by applicable CFRs must be included in contracts with FHWA funding.  Provisions required by state statute must be in all contracts (except any state provisions that are in conflict with federal requirements). 49CFR 18.37 requires states to ensure that subgrantees are aware of federal requirements and that “every subgrant includes any clauses required by Federal Statute and executive orders and their implementing regulations”.  
Each required clause is followed by a sample clause that may be used in the contract. Unless stated otherwise in specific subsections below, the sample clauses may be revised or the LPA may use its own clause, provided the clause used adequately addresses the requirement.
2.1
Per 49CFR18.36(i)
Items (1) through (8) below identify contract provisions required by 49CFR18.36(i) that are applicable to A&E contracting.  
(1) Administrative, contractual, or legal remedies in instances where contractors violate or breach contract terms, and provide for such sanctions and penalties as may be appropriate. (Contracts more than the simplified acquisition threshold)

(2) Termination for cause and for convenience by the grantee or subgrantee including the manner by which it will be effected and the basis for settlement. (All contracts in excess of $10,000)

Sample clause from ODOT contract to address items (1) and (2) above:
Termination  
a.
Termination by Mutual Consent.  The Contract may be terminated at any time, in whole or in part, by mutual written consent of the Parties.

b.
Agency's Right to Terminate for Convenience.  Agency may, at its sole discretion, terminate the Contract, in whole or in part, upon thirty (30) calendar days prior written notice to Consultant.

c.
Agency's Right to Terminate for Cause.  Agency may terminate the Contract, in whole or in part,  immediately upon written notice to Consultant or at such later date as Agency may establish in such notice, upon the occurrence of any of the following events:

(i)
Agency fails to receive appropriations, limitations or other expenditure authority sufficient to allow Agency, in the exercise of its reasonable administrative discretion, to continue to make payments for Consultant’s Services;

(ii)
Federal, state or local laws, regulations or guidelines are modified or interpreted in such a way that either the Services under the Contract are prohibited or Agency is prohibited from paying for such Services from the planned funding source;

(iii)
Consultant no longer holds any license or certificate that is required to perform the Services; or

(iv)
Consultant commits any material breach or default of any covenant, warranty, obligation or agreement under the Contract, fails to perform the Services under the Contract within the time specified or any extension thereof, or so fails to perform the Services as to endanger Consultant's performance under the Contract in accordance with its terms, and such breach, default or failure is not cured within 14 calendar days after Agency's notice to Consultant, or such longer period as Agency may specify in such notice.

d.
Consultant's Right to Terminate for Cause.

(i)
Consultant may terminate the Contract by giving written notice to Agency if Agency fails to pay Consultant pursuant to the terms of the Contract and if Agency fails to cure within 14 calendar days after receipt of Consultant's written notice, or such longer period of cure as Consultant may specify in such notice.

(ii)
Consultant may terminate the Contract, for reasons other than nonpayment, if Agency commits any material breach or default of any covenant, warranty, obligation or agreement under the Contract, fails to perform under the Contract within the times specified, or so fails to perform as to endanger Consultant's performance under the Contract, and such breach, default or failure is not cured within 14 calendar days after Consultant's notice to Agency, or such longer period as Consultant may specify in such notice.
e.
Remedies.
(i)
In the event of termination, Consultant's sole remedy (except as otherwise required by applicable state or federal law)  shall be a claim for the sum designated for performing the Services multiplied by the percentage of Services completed and accepted by Agency (with acceptance by Agency not to be unreasonably withheld), less previous amounts paid and any claim(s) which state has against Consultant, subject to approval of funding appropriations and expenditure authority sufficient to continue to make payments for Consultant Services.  If previous amounts paid to Consultant exceed the amount due to Consultant under this subsection, Consultant shall pay all excess to Agency upon demand.

(ii)
In the event of termination for cause, Agency shall have any remedy available to it in law or equity.  If it is determined for any reason that Consultant has not committed any material breach or default of contract, the rights and obligations of the Parties shall be the same as if the Contract was terminated for convenience.

f.
Consultant's Tender Upon Termination/Retained Remedies of Agency.  Upon receiving a notice of termination of the Contract, Consultant shall immediately cease all activities under the Contract, unless Agency expressly directs otherwise in such notice of termination.  Upon termination of the Contract, Consultant shall deliver to Agency all documents, information, works-in-progress and other property that are or would be deliverables had the Contract been completed.  Upon Agency's request, Consultant shall surrender to anyone Agency designates, all documents, information, research, works-in-progress, Work Product and other property, that are deliverables or would be deliverables had the Contract been completed, that are in Consultant’s possession or control and may be needed by Agency to complete the Services.

(3) Notice of awarding agency requirements and regulations pertaining to reporting.

Include any reporting requirements of local agency, state or FHWA. Sample clause from ODOT contract regarding Progress Reports:
Progress Reports: Each monthly invoice must include a progress report.  The monthly progress report must cover the period invoiced and, at minimum, must:

· Describe the previous month’s project activities and the planned activities for the next month;

· For each task/deliverable identify the percentage completed during the month and the cumulative percentage completed;

· Reconcile progress of each task/deliverable with the schedule identified for each.

· Identify issues/concerns that may affect the project SOW, schedule or budget.

(4) Notice of awarding agency requirements and regulations pertaining to patent rights with respect to any discovery or invention which arises or is developed in the course of or under such contract.

(5) Awarding agency requirements and regulations pertaining to copyrights and rights in data.

Sample clause from ODOT contract to address items (4) and (5) above:
Ownership of Work Product.
All Work Product created by Consultant pursuant to the Contract, including derivative works and compilations, and whether or not such Work Product is considered a “work made for hire,” shall be the exclusive property of Agency.  Agency and Consultant agree that Work Product that constitutes original works of authorship (the “Original Work Product”) is “work made for hire” of which Agency is the author within the meaning of the United States Copyright Act.  If for any reason Original Work Product created pursuant to the Contract is not “work made for hire,” Consultant hereby irrevocably assigns to Agency any and all of its rights, title, and interest in all Original Work Product created pursuant to the Contract, whether arising from copyright, patent, trademark, trade secret, or any other state or federal intellectual property law or doctrine.  Upon Agency’s reasonable request, Consultant shall execute such further documents and instruments necessary to fully vest such rights in Original Work Product in Agency.  Consultant forever waives any and all rights relating to Original Work Product created pursuant to the Contract, including without limitation, any and all rights arising under 17 USC §106A or any other rights of identification of authorship or rights of approval, restriction or limitation on use or subsequent modifications. For this Contract “Work Product” means every invention, discovery, work of authorship, trade secret or other tangible or intangible item, and all intellectual property rights therein, that Consultant is required to deliver to Agency pursuant to the Contract.  

Notwithstanding anything to the contrary in this Section, Consultant may refer to the Work Product in its brochures or other literature that Consultant utilizes for advertising purposes and, unless specified otherwise in the attached Statement of Work, Agency hereby grants to Consultant a non-exclusive, non-transferable, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display Agency-owned Work Product on other unrelated projects, except for any information designated by Agency as “Confidential Information”.

(6) Access by the grantee, the subgrantee, the Federal grantor agency, the Comptroller General of the United States, or any of their duly authorized representatives to any books, documents, papers, and records of the contractor which are directly pertinent to that specific contract for the purpose of making audit, examination, excerpts, and transcriptions.

[OAR 166-200-0050(8) requires agencies to retain records related to public improvements for 10 years after substantial completion as defined by ORS 12.135(3). OAR 731-046-0030(4) requires ODOT to retain A&E and Related Services procurement records for 10 years beyond each Contract's expiration date or for another period in accordance with another provision of law.]
Sample clause from ODOT contract to address item (6) above:
Records Maintenance; Access.  Consultant, and its subcontractors, shall maintain all fiscal records relating to the Contract in accordance with generally accepted accounting principles.  In addition, Consultant shall maintain all other records pertinent to the Contract and the project and shall do so in such a manner as to clearly document Consultant 's performance.  The local agency, ODOT, the Oregon Secretary of State's Office (OSS), FHWA and the Comptroller General of the United States and their duly authorized representatives shall have access (CGUS), and Consultant shall permit the aforementioned entities and individuals access, to such fiscal records and other books, documents, papers, plans and writings of Consultant that are pertinent to the Contract to perform examinations and audits and make excerpts and transcripts.  Consultant shall retain and keep accessible all such fiscal records, books, documents, papers, plans, and writings for a minimum of 10 years, or such longer period as may be required by applicable law, following final payment and expiration or termination of the Contract, or until the conclusion of any audit, controversy or litigation arising out of or related to the Contract, whichever date is later. Any cost data submitted by Consultant pursuant to this Contract may be shared with ODOT, FHWA, OSS and CGU, as necessary, for audit purposes. 
(7) Compliance with all applicable standards, orders, or requirements issued under section 306 of the Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency regulations (40 CFR part 15). (Contracts, subcontracts, and subgrants of amounts in excess of $100,000)
Sample clause from ODOT to address item (7) above:
Consultant shall perform all services and provide all deliverables required under the Contract in compliance with all applicable standards, orders, or  requirements issued under section 306 of the Clean Air Act (42 U.S.C.  1857(h)), section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 11738, and Environmental Protection Agency regulations (40 CFR part 15). 
(8) Mandatory standards and policies relating to energy efficiency which are contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act (Pub. L. 94-163, 89 Stat. 871).

The energy efficiency standards and polices required by item (8) above are applicable to contracts for design and construction of public buildings. If the project is a public building, then the design and construction contracts should contain appropriate clauses.
2.2
Per FAR 36.609 for A&E Procurements 

Per FAR 36.609-1(c), insert the following clause: Design Within Funding Limitations (Apr 1984). Below is the FAR clause as modified for ODOT contract. ODOT includes in all A&E contracts that include design.  If project does not include preparation of designs/plans, then this clause is not required.
Design Within Funding Limit.  

When the Services under the Contract include preparation of design plans for the project:

(i) Consultant shall accomplish the design Services required under the Contract so as to permit construction of the project within Agency’s budget for construction. Agency’s budget for construction of the project is $__________________.  Consultant shall promptly advise Agency’s Contract Administrator if it finds that the project being designed will exceed or is likely to exceed the funding limitations and it is unable to design a usable project within these limitations.  Upon receipt of such information, the Contract Administrator will review Consultant’s revised estimate of construction cost.  Agency may, if it determines that the estimated construction contract price set forth in this Section is so low that award of a construction contract not in excess of such estimate is improbable, authorize a change in scope or materials as required to reduce the estimated construction cost to an amount within the estimated construction contract price set forth in this Section, or Agency may adjust such estimated construction contract price.  

(ii) Prior to releasing the bid for the construction contract, Agency will prepare an estimate of constructing the design submitted.  If Agency’s estimator(s) determines Consultant’s design exceeds Agency’s budget for the construction contract as set forth in Section (i) above {and as may be revised per Section (i) above}, then Consultant shall perform such redesign and other Services as are necessary to permit contract award within the funding limitation.  These additional Services shall be performed at no increase in the price of the Contract.  However, Consultant shall not be required to perform such additional Services at no cost to Agency if Consultant’s design exceeds Agency’s budget {as set forth in Section (i) above} as a result of conditions beyond Consultant’s reasonable control.

Per FAR 36.609-2(b), insert the following clause: Responsibility of the Architect-Engineer Contractor (Apr 1984). Below is the FAR clause as modified for ODOT contracts.  ODOT includes in all A&E contracts.
Responsibility of  Consultant. 

(i)
Consultant shall be responsible for the professional quality, technical accuracy, and coordination of all designs, drawings, specifications, and other Services furnished by Consultant under the Contract.  Consultant shall, without additional compensation, correct or revise any errors or deficiencies in its designs, drawings, specifications and other Services.

(ii)
Agency’s review, approval or acceptance of, or payment for, the Services required under the Contract shall not be construed to operate as a waiver of any rights under the Contract or of any cause of action arising out of the performance of the Contract, and Consultant shall be and remain liable to Agency in accordance with applicable law for all damages to Agency caused by Consultant’s negligent performance of any of the Services furnished under the Contract or negligent failure to perform any of the Services under the Contract.

(iii)
The rights and remedies of Agency provided for under the Contract are in addition to any other rights and remedies provided by law.

(iv)
If Consultant is comprised of more than one legal entity (for example, a joint-venture or partnership), each such entity shall be jointly and severally liable under the Contract.
2.3
Per Oregon Statute
Language regarding compliance with tax law is required. Sample clause from ODOT Contract:
Tax Law Certification. Any individual signing on behalf of Consultant hereby certifies under penalty of perjury: (a) Consultant has provided its correct TIN to Agency; (b) Consultant is not subject to backup withholding because (i) Consultant is exempt from backup withholding, (ii) Consultant has not been notified by the IRS that Consultant is subject to backup withholding as a result of a failure to report all interest or dividends, or (iii) the IRS has notified Consultant that Consultant is no longer subject to backup withholding; and (c) s/he is authorized to act on behalf of Consultant, s/he has authority and knowledge regarding Consultant’s payment of taxes, and to the best of her/his knowledge, Consultant is not in violation of any Oregon Tax Laws.  For purposes of this certification, “Oregon Tax Laws” means a state tax imposed by ORS 320.005 to 320.150 and 403.200 to 403.250, ORS Chapters 118, 314, 316, 317, 318, 321, and 323; the elderly rental assistance program under ORS 310.630 to 310.706;  and local taxes administered by the Department of Revenue under ORS 305.620. 
2.4
Compensation and Invoice Requirements Language 

The method of compensation, payment terms (such as monthly progress payments or lump sum upon completion, etc.), and invoice requirements must be clearly set forth in the contract. LPA Contracts using State and/or Federal funding must have clear and sound provisions regarding payment, including requirement for conformance with federal cost principles in 48CRF Part 31.  If LPA contract is lacking comprehensive compensation provisions, the language in the document attached below (with minimal revision as necessary for the specific contract) or similarly detailed provisions must be used. Also see “Determining Appropriate Method of Compensation” in section 4.3.14

[image: image1.emf]Sample  Compensation Provisions


2.5
DBE Provisions
ODOT is required to administer the DBE program and assign DBE goals to LPA projects that include FWHA funding. The DBE provisions below must be included in all A&E contracts with FHWA funding, even if the DBE goal assigned is zero. Alternate DBE provisions may not be used by LPAs on federal aid projects. The DBE provisions included in the MS Word file attached below must be included (without change except for Exhibit letter/number labeling, as necessary) as an exhibit in all FHWA/FTA/FAA funded contracts for personal/professional services. See section 4.4 procedures for obtaining DBE Goal.
Required DBE Provisions
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2.6
Non-Discrimination Provisions (Title VI)

Include the following provisions in all contracts (without change except blue highlight field as necessary):
Non-Discrimination

During the performance of this Contract or Price Agreement and any Work Order Contracts (as applicable), Contractor/Consultant, for itself, its assignees and successors in interest (hereinafter referred to as the “Contractor”) agrees as follows:

1. Compliance with Regulations:  Contractor shall comply with the Regulations relative to nondiscrimination in Federally-assisted programs of the Department of Transportation Title 49, Code of Federal Regulations, Part 21, as they may be amended from time to time, (hereinafter referred to as the Regulations), which are herein incorporated by reference and made a part of this Contract.

2. Nondiscrimination: Contractor, with regard to the work performed by it during the Contract, shall not discriminate on the grounds or race, color, sex, or national origin in the selection and retention of subcontractors, including procurements of materials and leases of equipment. Contractor shall not participate either directly or indirectly in the discrimination prohibited by section 21.5 of the Regulations, including employment practices when the Contract covers a program set forth in Appendix B of the Regulations.

3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment:  In all solicitations either by competitive bidding or negotiation made by Contractor for work to be performed under a subcontract, including procurements of materials or leases of equipment, each potential subcontractor or supplier shall be notified by Contractor of Contractor’s obligations under this Contract and the Regulations relative to nondiscrimination on the grounds of race, color, sex, or national origin.

4. Information and Reports:  Contractor shall provide all information and reports required by the Regulations, or directives issued pursuant thereto, and shall permit access to its books, records, accounts, other sources of information, and its facilities as may be determined by the LPA, Oregon Department of Transportation (ODOT), the Federal Highway Administration (FHWA) or the Federal Transit Administration (FTA) as appropriate, to be pertinent to ascertain compliance with such Regulations, orders and instructions. Where any information required of  Contractor is in the exclusive possession of another who fails or refuses to furnish this information, Contractor shall so certify to LPA, ODOT, FHWA or FTA as appropriate, and shall set forth what efforts it has made to obtain the information.

5. Sanctions for Noncompliance:  In the event of Contractor’s noncompliance with the nondiscrimination provisions of this Contract, LPA shall impose such Contract sanctions as it, ODOT, FHWA or FTA may determine to be appropriate, including, but not limited to:

(a) Withholding of payments to Contractor under the Contract until Contractor complies, and/or

(b) Cancellation, termination or suspension of the Contract, in whole or in part.

6.
Incorporation of Provisions:  Contractor shall include the provisions of paragraphs (1) through (6) in every subcontract, including procurements of materials and leases of equipment, unless exempt by the Regulations, or directives issued pursuant thereto. Contractor shall take such action with respect to any subcontract or procurement as LPA, ODOT, FHWA or FTA may direct as a means of enforcing such provisions including sanctions for non-compliance: Provided, however, that, in the event Contractor becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, Contractor may request LPA, ODOT, and, in addition, Contractor may request the United States to enter into such litigation to protect the interests of the Unites States.
2.7
False Claims
[Provision required by ODOT – added May 2011]
False Claims 

a. Consultant understands and acknowledges it is subject to the Oregon False Claims Act (ORS 180.750 to 180.785) and to any liabilities or penalties associated with the making of a false claim under that Act. By its execution of the Contract, Consultant certifies the truthfulness, completeness, and accuracy of any statement or claim it has made, it makes, it may make, or cause to be made that pertains to the Contract or the Project for which the Services are being performed, including but not limited to Consultant’s statement of proposal and any invoices, reports, or other deliverables. 

b. Consultant shall immediately disclose (in writing) to Agency whenever, in connection with the award, performance or closeout of the Contract, or any subcontract thereunder, the Consultant has credible evidence that a principal, employee, agent, or subcontractor of the Consultant has committed— 

(A) A violation of the Oregon False Claims Act; or

(B) A violation of State or Federal criminal or civil law involving fraud, conflict of interest, bribery, gratuity or similar misconduct. 

c.
The Consultant must include subsections (a) and (b) of this section in each subcontract the Consultant may award in connection with the performance of the Contract. In doing so, the Consultant may not modify the terms of those subsections, except to identify the subcontractors or sub grantee that will be subject to those provisions.
3. Solicitation Requirements 
3.1
Qualifications Based Selection and Negotiation (Per ORS 279C)
ORS 279C.110(2), local agencies shall select A&E consultants on the basis of qualifications (without considering cost until after evaluation and selection) if the following conditions apply:

      (a) The local contracting agency receives moneys from the State Highway Fund under ORS 366.762 or 366.800 or a grant or loan from the state that will be used to pay for any portion of the design and construction of the project;

      (b) The total amount of any grants, loans or moneys from the State Highway Fund and from the state for the project exceeds 10 percent of the value of the project; and

      (c) The value of the project exceeds $900,000. [Notes: 1) “value of the project” is based on total for design and construction; 2) A&E contracting that includes any federal funding must follow QBS procedures.]
ORS 279C.110(3) - ….Screening and selection procedures may include a consideration of each candidate’s:

      (a) Specialized experience, capabilities and technical competence that may be demonstrated by the proposed approach and methodology to meet the project requirements;

      (b) Resources available to perform the work and the proportion of the candidate staff’s time that would be spent on the project, including any specialized services, within the applicable time limits;

      (c) Record of past performance, including but not limited to price and cost data from previous projects, quality of work, ability to meet schedules, cost control and contract administration;

      (d) Ownership status and employment practices regarding minority, women and emerging small businesses or historically underutilized businesses;

      (e) Availability to the project locale;  [Note: For federally funded projects, geographic or locality preference is limited by FHWA to 10% weighting: http://www.fhwa.dot.gov/programadmin/172qa.cfm#r12]
      (f) Familiarity with the project locale; and

      (g) Proposed project management techniques.

      (4) If the screening and selection procedures created by a contracting agency under subsection (3) of this section result in the determination by the contracting agency that two or more candidates are equally qualified, the contracting agency may select a candidate through any process adopted by the contracting agency.

      (5) The contracting agency and the selected candidate shall mutually discuss and refine the scope of services for the project and shall negotiate conditions, including but not limited to compensation level and performance schedule, based on the scope of services. The compensation level paid must be reasonable and fair to the contracting agency as determined solely by the contracting agency. Authority to negotiate a contract under this section does not supersede any provision of ORS 279A.140 or 279C.520.

      (6) If the contracting agency and the selected candidate are unable for any reason to negotiate a contract at a compensation level that is reasonable and fair to the contracting agency, the contracting agency shall, either orally or in writing, formally terminate negotiations with the selected candidate. The contracting agency may then negotiate with another candidate. The negotiation process may continue in this manner through successive candidates until an agreement is reached or the contracting agency terminates the consultant contracting process.
3.2
RFP Required Contents & Evaluation Criteria (DOJ Model Rules)
3.2.1.
Informal Selections

See OAR 137-048-0210, Model Rules for an example of informal selection procedures for A&E. The rules and procedures adopted by the LPA must be in conformance with State and Federal requirements and may be more restrictive (but may not be in conflict). Per 23 CFR 172.5(a)(2), Federal-aid A&E contracts that exceed $100,000 must use publicly advertised competitive solicitation process. 
3.2.2
Formal Selections

RFP Required Contents. Contracting Agencies using the formal selection procedure shall include at least the following in each Request for Proposals, whether or not the RFP is preceded by an RFQ: 

(A) General background information, including a description of the Project and the specific Architectural, Engineering and Land Surveying Services or Related Services sought for the Project, the estimated Project cost, the estimated time period during which the Project is to be completed, and the estimated time period in which the specific Architectural, Engineering and Land Surveying Services or Related Services sought will be performed. 

(B) The RFP evaluation process and the criteria which will be used to select the most qualified Proposer, including the weights, points or other classifications applicable to each criterion. If Contracting Agency does not indicate the applicable number of points, weights or other classifications, then each criterion is of equal value. Evaluation criteria may include, but are not limited to, the following:

(i) Proposers' availability and capability to perform the Architectural, Engineering and Land Surveying Services or Related Services described in the RFP; 

(ii) Experience of Proposers' key staff persons in providing similar Architectural, Engineering and Land Surveying Services, or Related Services on comparable Projects; 

(iii) The amount and type of resources, and number of experienced staff persons Proposers have available to perform the Architectural, Engineering and Land Surveying Services or Related Services described in the RFP; 

(iv) The recent, current and projected workloads of the staff and resources referenced in section (4)(a)(B)(iii), above; 

(v) The proportion of time Proposers estimate that the staff referenced in section (4)(a)(B)(iii), above, would spend on the Architectural, Engineering and Land Surveying Services or Related Services described in the RFP; 

(vi) Proposers' demonstrated ability to complete successfully similar Architectural, Engineering and Land Surveying Services or Related Services on time and within budget, including whether or not there is a record of satisfactory performance under OAR 137-048-0120 (List of Interested Consultants; Performance Record); 

(vii) References and recommendations from past clients; 

(viii) Proposers' performance history in meeting deadlines, submitting accurate estimates, producing high quality work, and meeting financial obligations; 

(ix) Status and quality of any required license or certification; 

(x) Proposers' knowledge and understanding of the Project and Architectural, Engineering and Land Surveying Services or Related Services described in the RFP as shown in Proposers' approaches to staffing and scheduling needs for the Architectural, Engineering and Land Surveying Services or Related Services and proposed solutions to any perceived design and constructability issues; 

(xi) Results from interviews, if conducted; 

(xii) Design philosophy, if applicable, and approach to the Architectural, Engineering and Land Surveying Services or Related Services described in the RFP; 

(xiii) Pricing policies and pricing proposals, or other pricing information, if the Contracting Agency is a Local Contracting Agency selecting a Consultant when the conditions under ORS 279C.110(2) do not exist; and 

(xiv) Any other criteria that the Contracting Agency seems relevant to the Project and Architectural, Engineering and Land Surveying Services or Related Services described in the RFP, including, where the nature and budget of the Project so warrant, a design competition between competing Proposers. 
[Note: Per FHWA guidance regarding DBEs, there may not be any DBE preference criteria in the evaluation/selection process.]  

(C) Conditions or limitations, if any, that may constrain or prohibit the selected Consultant's ability to provide additional services related to the Project, including but not limited to construction services; 
[Sample language regarding future work limitations from ODOT RFP doc.] 

Future Work Limitations (For these purposes, “Affiliate” or “Affiliates” of a Proposer means any Person or entity that controls, is controlled by or is under common ownership or control with that Proposer.): 
· If a Proposer is awarded a contract to prepare designs and plans/specifications for a project, that Proposer and its Affiliates will not be eligible to propose/bid on or enter into a contract for construction of that project.
· [Include in RFP when applicable (or substantially similar language)] If a Proposer is awarded a contract to prepare an Environmental Impact Statement (EIS), Environmental Assessment (EA) or Finding of No Significant Impact (FONSI) for a project, that Proposer and its Affiliates may be precluded (as determined on a case-by-case basis by Agency and FHWA) from preparing the designs/plans/specifications for the project and may not be eligible to propose/bid on or enter into a contract for construction of that project. 

· [Include in RFPs for project management and oversight of public improvement contracts (or substantially similar language)] If a Consultant or an Affiliate of a Consultant enters into a personal services Contract for the purposes of administering, managing, monitoring, inspecting, evaluating compliance with or otherwise overseeing a public contract, that Consultant or an Affiliate of that Consultant will not be eligible to enter into a public contract that is subject to administration, management, monitoring, inspection, evaluation or oversight by means of the personal services. {See ORS 279C.307 Limitations in procurement of personal services; and OAR 137-048-0130(6)}
(D) Whether interviews are possible and if so, the weight, points or other classifications applicable to the potential interview; 

(E) The date and time Proposals are due, and the delivery location for Proposals; 

(F) Reservation of the right to seek clarifications of each Proposal; 

(G) Reservation of the right to negotiate a final Contract that is in the best interest of the Contracting Agency; 

(H) Reservation of the right to reject any or all Proposals and reservation of the right to cancel the RFP at anytime if doing either would be in the public interest as determined by the Contracting Agency; 

(I) A Statement that Proposers responding to the RFP do so solely at their expense, and Contracting Agency is not responsible for any Proposer expenses associated with the RFP; 

(J) A statement directing Proposers to the protest procedures; 

(K) Special Contract requirements, including but not limited to disadvantaged business enterprise ("DBE"), minority business enterprise ("MBE"), women business enterprise ("WBE") and emerging small business enterprise ("ESB") participation goals or good faith efforts with respect to DBE, MBE, WBE and ESB participation, and federal requirements when federal funds are involved; 

(L) A statement whether or not Contracting Agency will hold a pre-Proposal meeting for all interested Consultants to discuss the Project and the Architectural, Engineering and Land Surveying Services or Related Services described in the RFP and if a pre-Proposal meeting will be held, the location of the meeting and whether or not attendance is mandatory; 

(M) A request for any information Contracting Agency deems reasonably necessary to permit Contracting Agency to evaluate, rank and select the most qualified Proposer to perform the Architectural, Engineering and Land Surveying Services or Related Services described in the RFP; and 

(N) A sample form of the Contract.

3.3
Reciprocal Preference Not Allowed; 10% Limit on Locality Preference
For procurements that include federal funding, FHWA and CFRs preclude the use of geographic or reciprocal preferences such as those listed in 279A.120. 
A locality preference may be included up to 10% weight in evaluation criteria (see FHWA Guidance). 
An in state preference cannot be applied in federally funded procurements.

3.4
Competitive Pricing, Breakdown of Hours Prohibited
Price cannot be a selection factor if federally funded. Therefore, a cost estimate (or breakdown of hours with or without pricing) cannot be requested from Proposers until after evaluation and selection of top ranked firm. 
Requiring submittal of a breakdown of hours is precluded by ODOT in QBS evaluations because average hourly rates can easily be applied to calculate approximate prices for price comparison – see 23 U.S.C. 112(b)(2)
3.5
Minimum Qualifications
Solicitations for engineering should include the following Minimum Qualifications, pass/fail language (or substantially similar) for registered PE (and registered PLS if applicable).
MINIMUM QUALIFICATIONS (Pass/Fail) 

Include responses to the following Minimum Qualifications in the space provided on the Proposal Coversheet (RFP Attachment A):

· REGISTERED PROFESSIONAL ENGINEER

Consultant may not provide engineering services unless the work is done under the full authority and responsible charge of an Oregon Registered Professional Engineer (PE) as defined in ORS 672.002(2). The PE must be currently registered in active status with the Oregon State Board of Examiners for Engineering and Land Surveying, and must supervise and direct the work proposed under the Contract. As required by Oregon law, Consultants shall place their official Oregon Registered PE certified seal and signature on all reports, maps, design drawings, and specifications delivered to Agency or LPAs. In the space provided on the Proposal Cover Sheet (RFP Attachment A), list the name and registration number of at least one Oregon Registered Civil Engineer intending to perform engineering services under the Contract.
· REGISTERED PROFESSIONAL LAND SURVEYOR

Consultant may not provide surveying services unless the work is under the full authority and responsible charge of an Oregon Registered Professional Land Surveyor (PLS) as defined in ORS 672.002(6)(b). The PLS must be currently registered with the Oregon State Board of Examiners for Engineering and Land Surveying, and must supervise and direct the services proposed under the Contract. As required by Oregon law, Consultants shall place their official Oregon Registered PLS certified seal and signature on all reports, maps, design drawings, and specifications delivered to Agency or LPAs under Contract. In the space provided on the Proposal Cover Sheet (RFP Attachment A), list the name and registration number of at least one PLS intending to perform surveying services under the Contract.
3.6
Required Disadvantaged Business Enterprise (DBE) & Non-Discrimination Provisions 
A.  DBE Language for RFP

Per FHWA guidance regarding DBEs, there may not be any DBE preference criteria in the  evaluation/selection process.
Include the following DBE related language in all A&E solicitations that include any amount of FHWA, FTA or FAA funding (without change except blue highlighted fields): 
DBE Provision 1

Disadvantaged Business Enterprise (DBE) Participation Goals  

A DBE Participation Goal of _______% has been assigned for the Contract. See Exhibit XXX of the Sample Contract for:

· information on how credit toward meeting an assigned DBE participation is determined, and

· further explanation and description of the DBE program administered by the Oregon Department of Transportation, Office of Civil Rights. 
DBE Provision 2 (include with Submittal Requirements section, even if DBE Goal is zero)
Subcontractor/Supplier Solicitation and Utilization Form (SSSUF)

The SSSUF is available on line at: http://www.odot.state.or.us/forms/odot/highway734/2721.pdf .

· Submit 1 hard copy of a completed, signed SSSUF with proposal.

· Also fax a copy of the completed, signed SSSUF directly to ODOT Office of Civil Rights (Fax 503-986-6382) within 5 business days following proposal submittal due date.
B. Required Non-discrimination Language for RFP

Include the following provision in all solicitations (without change except blue highlight field):
The agency name                 , in accordance with the Title VI of the Civil Rights Act of 1964, 78 Stat. 252. 42 U.S.C. 2000d to 2000d-4 and Title 49, Code of Federal Regulations, Department of Transportation, Subtitle A, Office of the Secretary, Part 21, Nondiscrimination in Federally-Assisted programs of the Department of Transportation issued pursuant to such Act, hereby notifies all proposers/bidders that it will affirmatively ensure that all business enterprises will be afforded full opportunity to submit proposals in response to this solicitation and will not be discriminated against on the grounds of race, color, sex, or national origin in consideration for an award.

3.7
Anticipated Method of Compensation; Cost Information Provisions

Anticipated Method of Compensation (See “Determining Compensation Method”, section 4.3.14)
State in the RFP the anticipated method of compensation that will be used for the resulting contract:
· Cost Plus Fixed Fee (CPFF)
· Fixed Price

· Time and Materials (T&M)
· Mixed methods

Cost Information Provisions

Because federal and state funded A&E contracts are awarded without competitive price proposals, cost analysis and negotiation are required and must be based on cost data submitted in conformance with 48CFR Part 31. Firm’s that have a cognizant audit or an independent audit of there overhead may not simply be requested to submit fully loaded billing rates (that include direct labor, indirect costs, and profit), but must submit actual direct and indirect rates and negotiate profit with the agency. Firm’s that do not calculate overhead as part of their normal accounting may submit fully loaded billing rates. Include in the RFP the following (or substantially similar) language regarding cost information that must be submitted:
Cost Information
Cost information shall not be submitted as part of the Proposal submittal package. Cost information, as described below, shall be submitted by the selected Proposer following request by the Agency. 

Direct and indirect costs as applied to cost estimates and work performed under Agency contracts and subcontracts must be in conformance with Federal Cost Principles (48CFR Part 31). Costs may not be discriminatory against the Agency. It is discriminatory against the Agency if employee (or owner/sole proprietor) compensation (in whatever form or name) is in excess of that being paid for similar non-Agency work under comparable circumstances. Any cost data submitted by Proposer pursuant to this solicitation may be shared with ODOT, FHWA and Oregon Secretary of State as necessary for audit purposes.
1. Billing Rates

Following notice of intent to award, the selected Proposer shall submit (electronically in Excel format)  billing rate information within 5 business days of request by Agency. Billing rate information must include either “Direct Salary and Overhead Information” or “Negotiated Billing Rate Schedule” described below, as applicable to your firm’s (and subconsultant’s) accounting method:

A.
Direct Salary and Overhead Information:

(i) Direct Salary Rate Schedule. This schedule includes the name, classification and actual direct salary rate for each employee that may be used under the contract. The direct salary rate schedule will not be included in the contract but will be used by Agency for negotiations and to develop an approved billing rate schedule, if applicable, for the contract. 

(ii) Calculation of Overhead Rate (if applicable for your firm’s type of accounting). Current overhead accounting information on a form using the standard 3-column format substantially similar to the example “Calculation of Overhead” available at the following Internet address: http://www.oregon.gov/ODOT/CS/EXTERNALAUDITS/docs/Template_for_Schedule_of_Indirect_Costs.xls Firms shall condense or expand categories as applicable to the firm’s method of accounting.  Firms that have not established an overhead rate, based upon their particular financial reporting methodology, shall be reviewed by Agency to determine whether an overhead rate schedule will be required or a negotiated non-provisional billing rate will be used.  If a firm does calculate overhead, the information must be submitted to Agency and updates must be provided annually.
(iii) Cognizant Audit – If an audit for the most recent fiscal year has been completed for your firm (or any sub-contractors) by the appropriate federal cognizant agency, this must be submitted with the billing rate information (either hard copy or electronic scanned copy).

(iv) Independent Audit – If an audit for the most recent fiscal year has been completed for your firm (or any sub-consultants) by an independent, third party accounting firm, this must be submitted with the billing rate information (either hard copy or electronic scanned copy).
(v) Certification of Indirect Rate – FHWA directive 4470.1A requires firms to submit a signed certification of compliance with CFR 48 Part 31 Federal Cost Principles.  If your firm calculates overhead, submit a signed copy of the Certification of Final Indirect Costs form, which is embedded  electronically at the bottom of the Calculation of Overhead Rate template linked in subsection (ii) above.
B.
Negotiated Billing Rate Schedule (NBR): This schedule is used by firms that do not calculate overhead (and have an acceptable independent audit) as part of their normal accounting practice and Agency determines it is in the best interest of the Agency to negotiate fully loaded billing rates. The negotiated billing rate schedule includes rates that are fully loaded with direct salary, indirect expenses and profit. Provide name, classification (project role) and fully loaded rate for each employee. Use of a negotiated billing rate schedule may be required by Agency for contractors or subcontractors that do not have audited overhead rates or that, upon cursory review, appear not to be calculating overhead correctly and in conformance with Federal Cost Principles. 
2. Cost Estimate Breakdown

The cost estimate must include a detailed breakdown of the costs for each element of the work regardless of compensation method.  Unless specified otherwise in the solicitation, contract, or by Agency, the estimate must identify:

a) the proposed staff assignments (job classifications, and names if requested) and hours per task and sub-task. 

b) an itemization of any necessary rental equipment, flaggers, travel and other direct non-labor expenses (estimates from vendors or other documentation shall be provided upon request);  

c) hours per task and sub-task for each subconsultant with job classifications (and names if requested), and itemized direct non-labor costs. 

d) Contingency Tasks. Each contingency task, if any, must be shown as a separate line-item on the estimate with same requirements for breakdown of costs as non-contingency tasks. The total amount for a contingency task must include all labor, overhead, profit, and direct non-labor expenses for the contingency task. Do not include expenses for contingency tasks in the amounts or totals for non-contingency tasks; they must be reported separately on the estimate. 

Notes: 

· Consultant must submit their initial BOC without profit included. Profit will be negotiated and added to cost estimates following agreement on the SOW, labor costs and expenses. 

· Do not add profit to costs based on fully loaded billing rates.  Profit is already included in the hourly rate. 

3.8
Required Proposer Certifications & COI Disclosure
In addition to any other certifications required by the LPA, include in the RFP the below certification statements (or substantially similar)that must be signed and submitted with proposals. If there is no solicitation (i.e., direct appointment contract), these certifications must be signed and submitted by consultant prior to execution of the contract (or included directly in the contract), replacing “Proposer” with “Consultant” or “Contractor” as applicable.:
A. Proposer Certification Statement


All proposals must include this certification statement signed by a duly constituted official legally authorized to bind the proposer to its proposal. By signing below, the authorized representative on behalf proposer certifies that:
1.  Proposer, its principals, partners and subcontractors:

· are not presently debarred, suspended, disqualified, proposed for debarment or declared ineligible for the award of contracts by any federal agency or agency of the State of Oregon, and is not listed on GSA’s Excluded Parties List System which is available at http://epls.gov.

· have not, within the last 3-year period, been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; violation of federal or state antitrust statutes relating to the submission of bids or Proposals; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, or receiving stolen property.
2.  Proposer’s employees and agents are not included on the list entitled “Specially Designated Nationals and Blocked Persons” maintained by the Office of Foreign Assets Control of the United States Department of the Treasury and currently found at http://www.treas.gov/offices/enforcement/ofac/sdn/t11sdn.pdf
3.  Proposer has not and will not discriminate in its employment practices with regard to race, creed, age, religious affiliation, sex, disability, sexual orientation or national origin. Nor has proposer or will proposer discriminate against a subcontractor in the awarding of a subcontract because the subcontractor is:

· a minority, women or emerging small business enterprise certified under ORS 200.055, or 

· a business enterprise that is owned or controlled by or that employs a disabled veteran, as defined in ORS 408.225

4.  The Proposer, by signing its offer, hereby certifies to the best of his or her knowledge and belief that Proposer is in conformance with 31 U.S.C. 1352 and that— 

(1) No Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress on his or her behalf in connection with the awarding of this contract; 

(2) If any funds other than Federal appropriated funds (including profit or fee received under a covered Federal transaction) have been paid, or will be paid, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress on his or her behalf in connection with this solicitation, the offeror shall complete and submit, with its offer, OMB standard form LLL, Disclosure of Lobbying Activities, to the Contracting Officer; and 

(3) He or she will include the language of this certification in all subcontract awards at any tier and require that all recipients of subcontract awards in excess of $100,000 shall certify and disclose accordingly.

___________________________________________________________________

Proposer’s Authorized Signature




Date 

This certification statement must be signed and submitted with the proposal.

Certain COI disclosures are required by state and federal law prior to entering a contract with contractor. To facilitate the disclosure process, provide a COI disclosure form that must be submitted with proposals. Following is sample language and an example form to include (as is, or similar) in the RFP.
B.
Conflict of Interest Disclosure

All proposals must include a completed and signed Conflict of Interest Disclosure Form, which is attached below as an electronic MS Word file.

[image: image3.emf]COI Disclosure  Form



3.9
Phased Development Language

The industry standard is to use a phased development approach to contracting when outsourcing preliminary engineering, final design and, optionally, construction engineering and inspection services (CEI) for a project. Preliminary engineering is defined as the general project location and design concepts. It includes, but is not limited to, activities and analyses, such as environmental assessments, topographic surveys, metes and bounds surveys, geotechnical investigations, hydrologic analysis, hydraulic analysis, utility engineering, traffic studies, concept plans, 30% plans, financial plans, revenue estimates, hazardous materials assessments, general estimates of the types and quantities of materials, and other work needed to establish parameters for the final design. Final design means any design activities following preliminary engineering and expressly includes the preparation of final construction plans and detailed specifications for the performance of construction work. 

When using a phased approach, the RFP identifies the scope of all phases that will be completed. The initial contract award is negotiated to cover the first phase, which is normally preliminary engineering. . Each subsequent phase (final design and CEI) is negotiated and added to the contract by a properly executed amendment.  Each phase may use a different method of compensation, as determined appropriate for the project. Very simple, low dollar projects may not need a phased approach if level of effort and reasonable pricing can be determined and agreed to for all phases of the project at the outset. 
Following is sample language for the RFP regarding phased development:
 Project Phases. Agency anticipates the contracted Services will be a phased development as follows:

· Phase I – Preliminary Engineering/Design Acceptance;

· Phase II – Final Design.

Following project Final Design, Agency may, at its discretion:

(a.) amend the Contract to include various elements of construction contract administration, construction engineering and inspection (CA/CEI) services

(b.) complete various elements of construction oversight work with Agency’s in-house staff, or

(c.) assign various elements of CA/CEI Phase to another consulting firm. 

The initial Contract will include Phase I. Each added phase will require an amendment to the Contract.
4. Procedural & Documentation Requirements

4.1
Conflict of Interest (COI) Disclosure Requirements – Oregon, Federal/NEPA

See ODOT COI Guidelines for state and federal laws and policies regarding conflicts of interest: http://www.oregon.gov/ODOT/CS/OPO/docs/aepage/COIGuidelines.doc
Written COI Standards - per 49CFR 18.36(b)(3)  Grantees and subgrantees will maintain a written code of standards of conduct governing the performance of their employees engaged in the award and administration of contracts. No employee, officer or agent of the grantee or subgrantee shall participate in selection, or in the award or administration of a contract supported by Federal funds if a conflict of interest, real or apparent, would be involved. Such a conflict would arise when:

    (i) The employee, officer or agent,

    (ii) Any member of his immediate family,

    (iii) His or her partner, or

    (iv) An organization which employs, or is about to employ, any of the above, has a financial or other interest in the firm selected for award. The grantee's or subgrantee's officers, employees or agents will neither solicit nor accept gratuities, favors or anything of monetary value from contractors, potential contractors, or parties to subagreements. 
Per OAR 137-048-0220(4)(b)(A): (A) No Proposer will be eligible for award of the Contract under the RFP if Proposer or any of Proposer's principals, partners or associates are members of Contracting Agency's RFP evaluation committee for the Contract. 

Per ORS 279C.307 Limitations in procurement of personal services; exception. (1) Except as provided in subsection (2) of this section, a contracting agency that procures personal services for the purpose of administering, managing, monitoring, inspecting, evaluating compliance with or otherwise overseeing a public contract that is subject to this chapter may not:

      (a) Procure the personal services from a contractor or an affiliate of a contractor who is a party to the public contract that is subject to administration, management, monitoring, inspection, evaluation or oversight by means of the personal services; or

      (b) Procure the personal services through the public contract that is subject to administration, management, monitoring, inspection, evaluation or oversight by means of the personal services.

      (2) Subsection (1) of this section does not apply to a procurement that qualifies as a construction manager/general contractor procurement or a design-build procurement, both as defined in OAR 125-249-0610 or 137-049-0610.

      (3) As used in this section, “affiliate” means a person that, directly or indirectly through one or more intermediaries, controls, is controlled by or is under common control with the contractor described in subsection (1)(a) of this section.” 
NEPA COI.  Per 40CFR 1506.5, RFPs for projects that include preparation of EIS or other NEPA processes, Proposers shall execute a disclosure statement prepared by the lead agency, or where appropriate the cooperating agency, specifying that they have no financial or other interest in the outcome of the project. 

4.2
FHWA Guidance, Policies & Approvals
FHWA Guidance & Policies
Q&A: Administration of Engineering and Design Related Services Contracts  

Geographic or locality preference is limited by FHWA to 10% weighting (FHWA Guidance).
FHWA Memo: Awarding Engineering and Design Services Contracts Based on Brooks Act Requirements (12/12/2005)  - Requires QBS procedures for A&E contracts that include federal funding. Requires QBS procedures for federally funded A&E “Related Services” contracts that are directly related to a construction project. Federally funded planning or other A&E Related Services that are not directly related to a construction project (and the predominant purpose of the contract does not require performance by an engineer) may consider price in selections (http://www.fhwa.dot.gov/programadmin/172qa.cfm#r04).
FHWA Memo: Implementation of Section 321 of the National Highway System Designation Act (NHS Act) of 1995 pertaining to the utilization of the private sector for surveying and mapping services.   
Consultant certification of compliance with Federal Cost Principles is required. http://www.fhwa.dot.gov/legsregs/directives/orders/44701a.htm
Sample language and certification form are available in section 3.7 of this document.
FHWA Policy on Permissible Project Related Activities During the NEPA Process:

http://www.fhwa.dot.gov/legsregs/directives/orders/66401a.htm
FHWA Design Build Web Site 

Other FHWA directives and policies
Required ODOT Approvals. Per FHWA, the state DOT retains approval authority for the following regardless of LPA Qualification (source – FHWA LPA Review – Appendix D and ODOT LAP Quick Reference Guide):

· Authorization to proceed using Federal funds

· Preparation of federal agreements

· Bid or proposal rejections

· Sole source awards

· DBE Goals (see section 4.4 DBE Goals and Program Administration)
· Pre-award audit review of consultant contract over $250,000 (see section 4.5)
· NEPA documents (ODOT and FHWA)

· Local design standards

· Design exceptions

· Utility Relocation Agreements involving federal reimbursement

· Specific Authorization for Utility Relocation involving federal reimbursement

· Independent Assurance Sampling and Testing (IAST) for National Highway System (NHS) projects

· Owner force account work

· Payments from ODOT to local agencies

· Right of Way Certification

· Issuance of rail grade crossing orders

· Project final inspection and acceptance (ODOT and FHWA)

Required FHWA Approvals per 23CFR 172(9)

(c) Major projects. Any contract, revision of a contract or settlement of a contract for design services for a project that is expected to fall under 23 U.S.C. 106(h) [i.e., expected to exceed $500,000,000] shall be submitted to the FHWA for approval.

(d) Consultant services in management roles. When Federal-aid highway funds participate in the contract, the contracting agency shall receive approval from the FHWA before hiring a consultant to act in a management role for the contracting agency.

4.3
Various Federal Regulations & Best Practices
[The following subsections 1-15 are excerpts from 23 CFR Part 172 and  49 CFR-18.36. Because Oregon laws are virtually silent on many of the requirements for administration of A&E contracting, the guidance in this document defers to federal regulations for requirements. Some subsections below include additional detail based on best practices research. 
1. Conformance with Federal Law  
23 CFR 172.1 - “This part prescribes policies and procedures for the administration of engineering and design related service contracts under 23 U.S.C. 112 as supplemented by the common grant rule, 49 CFR part 18. It is not the intent of this part to release the grantee from the requirements of the common grant rule. The policies and procedures involve federally funded contracts for engineering and design related services for projects subject to the provisions of 23 U.S.C. 112(a) and are issued to ensure that a qualified consultant is obtained through an equitable selection process, that prescribed work is properly accomplished in a timely manner, and at fair and reasonable cost. Recipients of Federal funds shall ensure that their subrecipients comply with this part.”
2. Contract Administration   
Grantees and subgrantees will maintain a contract administration system which ensures that contractors perform in accordance with the terms, conditions, and specifications of their contracts or purchase orders.
3. IGAs   
To foster greater economy and efficiency, grantees and subgrantees are encouraged to enter into State and local intergovernmental agreements for procurement or use of common goods and services.

4. Value Engineering  
Grantees and subgrantees are encouraged to use value engineering clauses in contracts for construction projects of sufficient size to offer reasonable opportunities for cost reductions. Value engineering is a systematic and creative anaylsis of each contract item or task to ensure that its essential function is provided at the overall lower cost.

5. Award to Responsible Contractors  
Grantees and subgrantees will make awards only to responsible contractors possessing the ability to perform successfully under the terms and conditions of a proposed procurement. Consideration will be given to such matters as contractor integrity, compliance with public policy, record of past performance, and financial and technical resources.

6. Procurement & Contract Administration File Records  
Grantees and subgrantees will maintain records sufficient to detail the significant history of a procurement (per Oregon law, the retention schedule for most procurement files is 6 years; however, per OAR 731-146-0030 ODOT requires retention of A&E related procurement files for 10 years beyond each contract’s expiration ). These records must include, but are not necessarily limited to the following:
(Procurement File) 
· Rationale for the method of procurement, 
· A copy of the solicitation document(s) and documentation of public notice/advertisement,
· A list of prospective Contractors notified of any Solicitation.
· Any material communications from interested consultants, solicitation protests or requests for change and responses or addenda issued

· Copies of proposals received, and notices of any proposal rejections (ODOT approval required)

· Evaluation scoring documents with comments to support scores,

· Selection of contract type (compensation method selected), 
· The basis for determining reasonableness of the contract price (and any amendment that adds cost). Per FARs and section 13 below this includes: 
· Internal estimate
· Consultant estimate(s)
· Documentation of cost analysis
· Record of negotiations of the statement of work and costs
· Any independent audits or copy of cognizant audits related to indirect rates; approvals of direct rates or fully loaded negotiated billing rates. 

· Intent to award and not selected notices,

· Any award protests, responses and related correspondence (involve ODOT),

· Internal estimate, consultant estimate(s), cost analysis and record of negotiation,

· The record of the actions used to develop the Contract;
· A copy of the executed contract and any amendments (copy to ODOT and FHWA)
(Contract Administration File)

· Documentation/correspondence related to contract administration

· Invoices and approvals

· Consultant performance evaluation

See 49CFR 18.42 for records and retention requirements that apply to all financial and programmatic records, supporting documents, statistical records, and other records of grantees or subgrantees. ODOT, the Oregon Secretary of State's Office, FHWA and  the Comptroller General of the United States and their duly authorized representatives shall have access, and LPAs shall permit the aforementioned entities and individuals access to such records.
7. Protest Procedures  
Grantees and subgrantees will have protest procedures to handle and resolve disputes relating to their procurements and shall in all instances disclose information regarding the protest to the awarding agency. A protestor must exhaust all administrative remedies with the grantee and subgrantee before pursuing a protest with the Federal agency. Reviews of protests by the Federal agency will be limited to:

    (i) Violations of Federal law or regulations and the standards of this section (violations of State or local law will be under the jurisdiction of State or local authorities) and

    (ii) Violations of the grantee's or subgrantee's protest procedures for failure to review a complaint or protest. Protests received by the Federal agency other than those specified above will be referred to the grantee or subgrantee.

8. Full and Open Competition  
All procurement transactions will be conducted in a manner providing full and open competition consistent with the standards of Sec. 18.36(c). Some of the situations considered to be restrictive of competition include but are not limited to:
    (i) Placing unreasonable requirements on firms in order for them to qualify to do business,

    (ii) Requiring unnecessary experience and excessive bonding,

    (iii) Noncompetitive pricing practices between firms or between affiliated companies,

    (iv) Noncompetitive awards to consultants that are on retainer contracts,

    (v) Organizational conflicts of interest,

    (vi) Specifying only a ``brand name'' product instead of allowing `an equal'' product to be offered and describing the performance of other relevant requirements of the procurement, and

    (vii) Any arbitrary action in the procurement process.

9. Locality Preference  
When contracting for architectural and engineering (A/E) services, geographic location may be a selection criteria provided its application leaves an appropriate number of qualified firms, given the nature and size of the project, to compete for the contract. [Note: FHWA limits geographic preference criterion to 10% weighting of selection criteria.]
10. Written Procedures 
23CFR Part 172(9)(a) Written procedures. The contracting agency shall prepare written procedures for each method of procurement it proposes to utilize. These written procedures and all revisions shall be approved by the FHWA for recipients of federal funds. Recipients shall approve the written procedures and all revisions for their subrecipients. These procedures shall, as appropriate to the particular method of procurement, cover the following steps:

    (1) In preparing a scope of work, evaluation factors and cost estimate for selecting a consultant;

    (2) In soliciting proposals from prospective consultants;

    (3) In the evaluation of proposals and the ranking/selection of a consultant;

    (4) In negotiation of the reimbursement to be paid to the selected consultant;

    (5) In monitoring the consultant's work and in preparing a consultant's performance evaluation when completed; and

    (6) In determining the extent to which the consultant, who is responsible for the professional quality, technical accuracy, and coordination of services, may be reasonably liable for costs resulting from errors or deficiencies in design furnished under its contract.

49CFR 18.36 - Grantees will have written selection procedures for procurement transactions. These procedures will ensure that all solicitations:

    (i) Incorporate a clear and accurate description of the technical requirements for the material, product, or service to be procured. Such description shall not, in competitive procurements, contain features which unduly restrict competition. The description may include a statement of the qualitative nature of the material, product or service to be procured, and when necessary, shall set forth those minimum essential characteristics and standards to which it must conform if it is to satisfy its intended use. 
(ii) Identify all requirements which the offerors must fulfill and all other factors to be used in evaluating bids or proposals.

11. Procurement by Competitive Negotiation   
Formal Solicitations (over $100,000)

23CFR -172(5)(a)(1) Competitive negotiation. “Contracting agencies shall use competitive negotiation for the procurement of engineering and design related services when Federal-aid highway funds are involved in the contract. These contracts shall use qualifications-based selection procedures in the same manner as a contract for architectural and engineering services is negotiated under title IX of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. 541-544) or equivalent State qualifications-based requirements. The proposal solicitation (project, task, or service) process shall be by public announcement, advertisement, or any other method that assures qualified in-State and out-of-State consultants are given a fair opportunity to be considered for award of the contract. Price shall not be used as a factor in the analysis and selection phase.” 
Informal Solicitations (up to $100,000)
Informal Solicitations for small procurements (up to $100,000 or such lower amount as provided in LPA’s administrative rules) may be conducted in conformance with the rules and procedures adopted by the LPA and approved by ODOT. Informal solicitations do not require public advertising, however, proposals are sought from a minimum number of firms (as provided in LPAs rules, typically no fewer than 3 or 5 firms) qualified to perform the needed services.

12. Direct Appointments (Non-Competitive Negotiation)
Dollar Threshold. The dollar amount of the contract is limited by the maximum allowed for direct appointments by the LPA’s procurement rules (up to the limits referenced in the following paragraphs in this section).

23 CFR 172(5)(a)(2) Small Procurements. “States and subrecipients of States may use the State's small purchase procedures for the procurement of engineering and design related services provided the total contract costs do not exceed the simplified acquisition threshold fixed in 41 U.S.C. 403(11)”( currently $100,000). Contract requirements may not be broken down into smaller components merely to permit the use of small purchase requirements.

Small Purchases up to the threshold provided in rules adopted by the LPA may be procured as a Direct Appointment. However, per 23 CFR 172(5)(a)(2), the limit for Federal-aid A&E contracts awarded by small purchase procedures is $100,000. 

Continuation of a Project With Intermediate Estimated Fee may be procured as a Direct Appointment in conformance with requirements of State rule OAR 137-048-0200(1)(c). However the dollar amount of the contract is limited by the maximum dollar amount allowed for direct appointments by the LPA’s procurement rules and the limit established in 23 CFR 172(5)(a)(2) –$100,000 as of January 2011. Non-Competitive procurements (such as sole source, emergencies, direct appointments for Continuation of a Project, or when there is determined to be inadequate competition) with a fee that will exceed $100,000 requires FHWA approval per 23 CFR 172(5)(a)(3) – Noncompetitive Negotiation. 

Required Certifications – see section 3.8 for certifications that must be signed and submitted by consultant (or included in the contract) when not receiving competitive proposals. 

Written Procedures. 23CFR.172.9(a) requires written procedures "for each method of procurement" (which includes direct appointments) and does not specify a dollar threshold for this requirement. For direct appoints, the LPA's written procedures that must be approved by ODOT include the following:

(1) In preparing a scope of work and cost estimate for selecting a consultant; 
(2) In negotiation of the reimbursement to be paid to the selected consultant; 
(3) In monitoring the consultant's work and in preparing a consultant's performance evaluation when completed; and 
(4) In determining the extent to which the consultant, who is responsible for the professional quality, technical accuracy, and coordination of services, may be reasonably liable for costs resulting from errors or deficiencies in design furnished under its contract. 

Guidelines for Direct Appointment Procedures - If an LPA intends to conduct procurements via direct appointment, they should prepare (and submit to ODOT for approval) the procedures they will follow. 
Following is basic guidance for procedures to conduct direct appointments for A&E services:

1. Follow applicable local rules, provided the selection is in conformance with applicable state and federal laws/regs. Direct appointment contracts cannot be used to fragment larger procurements and circumvent required procedures for formal solicitations. The dollar amount of the procurement is based on the amount of the initial contract and any potential amendments.

2. Prepare project scope and statement of work or description of the services needed.

3. Request DBE Goal from ODOT Office of Civil Rights (after statement of work is prepared, but prior to completion of negotiations). See section 4.4, DBE Goals and Program Administration.

4. Identify a consultant qualified to provide the services needed. LPA may maintain its own list of pre-qualified firms or may select from firms determined qualified by ODOT.

5. Contact one or more qualified firms to discuss the potential direct appointment project. If they have resources available to complete the project in the timeline needed, send scope to consultant and develop/refine SOW as needed. 

6. Prepare detailed internal estimate, request detailed estimate and billing rates from consultant (rates are available from ODOT if on file - see section 13 Billing Rates and Overhead Cost Data).  If consultant's estimate is above allowable threshold for direct appointment, inform consultant of the limitation before expending time and resources on negotiations. 

7. Conduct cost analysis and negotiate costs (see section 4.3.14 Independent Estimates, Cost Analysis, Profit, and Negotiations) with consultant as necessary to establish reasonable cost as determined by agency. If successful negotiation, document file with record of negotiations and cost analysis (show how reasonableness was determined). If negotiations are unsuccessful, terminate negotiations with first firm, identify another qualified firm and commence negotiations, and so on until a contract is successfully negotiated (or until the agency terminates the process).

8. See Section 2, Required Contract Clauses. The LPA's boilerplate contract doc for federally funded A&E services needs to include required provisions and must be approved by ODOT. 49CFR 18.37 requires states to ensure that subgrantees are aware of federal requirements and that “every subgrant includes any clauses required by Federal Statute and executive orders and their implementing regulations”.
9. The basic expectation is that the effort that goes into internal estimates, cost analysis, negotiation, SOW detail, documentation detail, etc., for no-bid A&E contracts should be directly related to the dollar value, importance, and complexity of the contract or amendment. For A&E direct appoints, the file needs to include the same basic documentation as listed in section 4.3.6 Procurement and Contract Administration File Records. However, instead of the RFP/evaluation documentation, there should be something to document how the agency determined that the appointed firm was qualified for the services needed. The requirements for SOWs, contract provisions, DBE Goal assignment, negotiations, method of compensation, allowable costs, contract administration and performance evaluation, file documentation are included in various sections of this LPA A&E Requirements Guide.
13. Billing Rate and Overhead Cost Data

Direct and indirect costs as applied to cost estimates and invoices for work performed under Agency contracts must be in conformance with Federal Cost Principles (48CFR Part 31).
FHWA Policy. Consultant certification of compliance with Federal Cost Principles is required.  “It is FHWA's policy that an indirect cost rate proposal should not be accepted and no agreement should be made by a contracting agency to establish final indirect cost rates, unless the costs have been certified by an official of the contractor as being allowable in accordance with the applicable FAR cost principles of 48 CFR, part 31.”   Sample language and certification form are available in section 3.7 of this document.

ODOT Approved Rates. LPAs may request billing rate and overhead information for firms that ODOT has approved rates for on file. However, ODOT does not provide audit services to LPAs for cost data not on file. Email requests with names of firms to: ODOTBillingRateUpdates@odot.state.or.us
14. Independent Estimates, Cost Analysis, Profit, and Negotiations
The effort that goes into preparing the internal estimate, cost analysis, pre-negotiation plan, record of negotiations, and negotiating costs should be directly related to the dollar value, importance, and complexity of the contract, work order contract (WOC) or amendment.
Per 49CFR 18.36 - “A cost analysis must be performed when the offeror is required to submit the elements of his estimated cost, e.g., under professional, consulting, and architectural engineering services contracts. A cost analysis is required when adequate price competition is lacking, and for sole source procurements, including contract modifications or change orders. Grantees and subgrantees must perform a cost analysis in connection with every A&E procurement action including contract modifications. The method and degree of analysis is dependent on the facts surrounding the particular procurement situation, but as a starting point, grantees must make independent estimates before receiving contractor’s cost estimate (breakdown of costs)”.
· Internal Cost Estimate – A detailed breakdown of estimated costs for the elements of the work must be prepared prior to receiving the contractor’s breakdown of estimated costs. The LPA and Consultant each prepare their independent estimates after the statement of work has been prepared and reviewed/discussed with the consultant. This is to help ensure that level of effort estimates are based on a mutual understanding of the project. A budget line-item amount or simple range based on a percentage of the dollar amount programmed for the construction project is sufficient for determining solicitation method (i.e., formal versus informal), but is not sufficient for purposes of the cost analysis and negotiation required for A&E and other no-bid pricing actions.
Best practices for internal estimate include:

· Similar level of detail as the consultant estimate for ease of comparison and valid cost analysis

· Breakdown of hours by task (and subtask, if applicable)
· LPA’s assessment of appropriate classifications needed for particular tasks

· Apply billing rates or classification averages (including overhead rate) as provided by the prime and subs prior to negotiation (rate information is submitted as part of the award submittal requirements after selection)

· Estimated travel, flagging, rental or other direct non-labor expenses

· Estimated amounts for any proposed contingency tasks

· Consultant’s Cost Estimate - Consultant costs (or prices used for estimates) will be allowable only to the extent that costs incurred or cost estimates included in negotiated prices are consistent with Federal cost principles (see 49CFR Part 18.22. Grantees may reference their own cost principles that comply with the applicable Federal cost principles. The Contractor’s estimate for each contract or contract amendment (regardless of method of compensation used) must include:

· the assigned staff classifications and names of Key Personnel (and other staff if requested), labor rates, and the number of hours per task and sub-task; 

· an itemization of rental equipment, flaggers, travel and other direct non-labor expenses (estimates with documentation from vendors shall be provided upon request); 

· the estimate for services as provided by each subcontractor that shows the assigned staff (classifications and names) and hours per task and sub-task and itemized direct non-labor costs;

· Contingency Tasks.  These are tasks that may or may not be required based on circumstances that are determined after the work has begun.  These must be negotiated with Agency and identified in the WOC as Contingency Tasks.  Amounts for any Contingency Tasks must be shown on the estimate as a separate line-item for each task.  The amount for a Contingency Task must include all labor, overhead, profit, FCCM and direct non-labor expenses for the task.  Direct non-labor expenses for Contingency Tasks must not be included in an overall amount for direct non-labor expenses applied to the budget for the non-contingency tasks.

· Cost Analysis - Cost Analysis is the analysis of the separate cost elements of a service or good and the application of judgment to determine what it should cost to complete or produce (rather than comparing to previous prices, i.e., Price Analysis), assuming reasonable economy and efficiency. Cost Analysis is used in developing Agency’s estimate, and in the review of costs and profit in a Contractor’s estimate to determine reasonableness. A detailed internal estimate for comparison purposes is required. Price Analysis (comparisons with previous prices) may be included, provided Cost Analysis was performed on the previous prices, reasonableness was determined and the previous contracted work is substantially the same. Cost analysis, at the most basic level, is comparing the consultant’s cost breakdown to the agency’s internal breakdown. Significant discrepancies are documented as points for: a) further analysis of what something should cost, and b) discussion/negotiation with consultant.
· Negotiations (billing rates, hours, and direct expenses)– After preparing the internal estimate, receiving contractor’s estimate and completing cost analysis, enter negotiations with the selected proposer with the objective of a agreeing on a contract at a compensation level that is reasonable and fair to the Agency. If the Agency and the selected candidate are unable for any reason to reach agreement within a reasonable time, the Agency shall, either orally or in writing, formally terminate negotiations with the selected candidate. The Agency may then negotiate with the next highest ranked candidate. The negotiation process may continue in this manner through successive candidates until an agreement is reached or the Agency terminates the consultant contracting process.

· Profit Negotiation - Grantees and subgrantees will negotiate profit as a separate element of the price for each contract in which there is no price competition and in all cases where cost analysis is performed. To establish a fair and reasonable profit, consideration will be given to the complexity of the work to be performed, the risk borne by the contractor, the contractor's investment, the amount of subcontracting, the quality of its record of past performance, and industry profit rates in the surrounding geographical area for similar work.  [Note: Profit is already included in fully loaded billing rates from firms that do not calculate overhead or that do not have an audited overhead rate. Do not add profit for firms or subs that have fully loaded billing rates.]
· Record of Negotiations – A record of the negotiations must be prepared for the procurement file. Best practice is to begin preparing the RON from the beginning and throughout the negotiation process rather than waiting until end of process and trying to recall what happened.  The RON must identify how reasonableness of cost was determined. This includes documentation such as:

· Minutes/summary of SOW discussion meeting(s) 

· Local agency’s detailed estimate (prepared prior to receiving the consultant’s estimate) 

· Consultant’s initial and revised final estimate

· Cost analysis and any pre-negotiation plan prepared by LPA, LPA’s negotiation position on profit and final agreed to profit (based on criteria in previous paragraph
· Minutes/summary of negotiation meeting(s)

· Copies of relevant correspondence
15. Determining Appropriate Compensation Method. 

The appropriate method of compensation for the contract is determined on a case by case basis. Per FTA’s Best Practices Procurement Manual (http://www.fta.dot.gov/funding/thirdpartyprocurement/bppm/grants_financing_6186.html#C2_4_3)

“The selection of contract type is probably the single most important decision that the procurement specialist will make in the acquisition process.” Acceptable methods of compensation include, but are not limited to, Cost Plus Fixed-Fee – Completion Form with not-to-exceed (CPFF), Time and Materials with not-to-exceed (T&M), and Fixed-Price.  

· CPFF is a cost reimbursement method commonly used for preliminary engineering phase. A CPFF contract is preferable to T&M since it fixes the amount of fee dollars for performance of the contract and cost overruns do not result in more profit for the contactor. 

· T&M is the industry standard for construction engineering and inspection phase. Per 49CFR18.36(b)10 “Grantees and subgrantees will use time and material type  contracts only: (i) After a determination that no other contract is suitable, and (ii) If the contract includes a ceiling price that the contractor exceeds at its own risk.” 

· Fixed Price or a cost reimbursement method can be used for final design phase as determined appropriate for the specific project.  Fixed Price should be considered for use when:

• Complexity of the project is moderate to low, 

• The scope of work is clearly defined and level of effort required to complete the work can be determined with a fair amount of confidence, and 

• For no-bid contracts (such as A&E), the agency has developed a solid internal estimate and completed cost analysis to establish that the contract amount in reasonable. 

· The cost plus a percentage of cost and percentage of construction cost methods of contracting shall not be used - see 23CFR 172.5(c).

16. Awarding Agency Review 

(1) Grantees and subgrantees must make available, upon request of the awarding agency (ODOT/FHWA), technical specifications on proposed procurements where the awarding agency believes such review is needed to ensure that the item and/or service specified is the one being proposed for purchase. This review generally will take place prior to the time the specification is incorporated into a solicitation document. However, if the grantee or subgrantee desires to have the review accomplished after a solicitation has been developed, the awarding agency may still review the specifications, with such review usually limited to the technical aspects of the proposed purchase.

    (2) Grantees and subgrantees must on request make available for awarding agency pre-award review procurement documents, such as requests for proposals or invitations for bids, independent cost estimates, etc. when:

    (i) A grantee's or subgrantee's procurement procedures or operation fails to comply with the procurement standards in this section; or

    (ii) The procurement is expected to exceed the simplified Acquisition threshold and is to be awarded without competition or only one bid or offer is received in response to a solicitation; or

    (iii) A proposed contract modification changes the scope of a contract or increases the contract amount by more than the simplified acquisition threshold.

4.4
Disadvantaged Business Enterprise (DBE) Goals and Program Administration
ODOT is required to establish DBE Goals and administer the DBE Program for projects with federal aid funding, including projects let and administered by LPAs. 

· Prior to release of solicitation (or prior to negotiation and execution of the consultant contract if a goal is not obtained prior to solicitation), the LPA must email a Goal Request Form and the statement of work to the ODOT Office of Civil Rights (OCR) for DBE Goal assignment. Email: ocrGoalsRequest@odot.state.or.us
· Include the DBE goal in the solicitation (if applicable) and contract.
· The LPA shall ensure the consultant submits to OCR (or to others as specified in the Required DBE provisions) all DBE related forms and reports required by the solicitation and contract provisions.
· Include in the contract the Required DBE Provisions included in section 2.5 of this document.

[Note: Per FHWA guidance regarding DBEs, there may not be any DBE preference criteria in the evaluation/selection process for formal A&E procurements.]  

4.5
Required Audits (related to A&E contracting)
Pre-Award Audits of Consultant Contracts Over $250,000:

ODOT will conduct pre-award audits for LPA grantee’s consultant contracts that exceed $250,000. However, ODOT does not provide audit services to LPAs for cost data ODOT does not have on file. Prior to execution of such contracts, the LPA shall submit to ODOT the contract document with statement of work, consultant/subconsultant cost data (labor rates and overhead information), the consultant’s cost estimate and the LPA’s internal estimate for review.

Email pre-award audit requests with rate schedules and consultant’s breakdown of costs to: ODOTBillingRateUpdates@odot.state.or.us
Per 23CFR 172(7):

(a) Performance of audits. When State procedures call for audits of contracts or subcontracts for engineering design services, the audit shall be performed to test compliance with the requirements of the cost principles contained in 48CFR Part 31. 

(b) Audits for indirect cost rate. Contracting agencies shall use the indirect cost rate established by a cognizant agency audit for the cost principles contained in 48 CFR Part 31 for the consultant, if such rates are not under dispute. A lower indirect cost rate may be used if submitted by the consultant firm, however the consultant's offer of a lower indirect cost rate shall not be a condition of contract award. [This is an excerpt. See 23 CFR 172 (7) for full text of additional requirements regarding audits for indirect cost rate.]
FHWA Guidance. Per the FHWA on-line Q&A pages linked below, Federal law does not require that all contracts or sub-contracts have to be audited. However, if they are audited, they shall be audited for compliance with the requirements of the cost principles contained in the Part 31 of the Federal Acquisition Regulations (FAR). The State may determine, in accordance with its procedures, when an audit is required.  

FHWA’s On-line Guidance regarding audits is available at the following link:

http://www.fhwa.dot.gov/programadmin/172qa.cfm#r26

4.6
Consultant Performance Evaluation

Per FAR 42.1502(f) “Past performance evaluations shall be prepared for each architect-engineer services contract of $30,000 or more, and for each architect-engineer services contract that is terminated for default regardless of contract value. Past performance evaluations may also be prepared for architect-engineer services contracts below $30,000.”
Per CFR 23.172.9 – Recipients and subrecipients of FHWA funds shall have written procedures regarding “monitoring the consultant's work and in preparing a consultant's performance evaluation when completed”.

5.0
Statement of Work - Minimum Requirements and Best Practices
Each contract for A&E services and A&E Related Services shall include a clearly defined statement of work (SOW) and delivery schedule, within the advertised scope of services. At minimum, the SOW must include:

· Background/Overview information
· Tasks that use “active voice” sentence structure (see SOW Guide) and clearly obligate consultant 
· Clearly defined deliverables and format requirements

· Any applicable standards and performance metrics

· Description of project phasing, if applicable
· Contingency tasks, if applicable

· Clearly defined delivery schedule
Best practices guidance for SOW preparation:  “Statement of Work Writing Guide for Personal Services (A&E)”.

Standardized SOWs for a few A&E Related disciplines are available on line. These are in active voice and reviewed by ODOT procurement office.

Other standardized scopes that include technical requirements, but may not be in active voice, are available on ODOT Geo-Environmental Internet site. 
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COMPENSATION PROVISIONS


Definitions


CPFF – Cost Plus Fixed Fee

FCCM – Facilities Capital Cost of Money

NBR – Negotiated Billing Rates. NBRs are fully loaded billing rates used by firms that do not have an audited, approved overhead rate. NBRs are inclusive of direct salary, indirect expenses and profit.

NTE – Not to Exceed Amount


T&M – Time and Materials


A.
METHOD of COMPENSATION


Payment will be made for completion of, or acceptable monthly progress on, tasks and deliverables in conformance with Contract requirements and all applicable standards. Contractor shall complete all services and provide all deliverables as defined in the Contract.  If the applicable compensation is exhausted, but services and deliverables are not complete, Contractor shall complete the services and provide the deliverables to Agency’s satisfaction without additional compensation.


The amount payable under the Contract may be adjusted by Agency or renegotiated to:


· Reduce the NTE, Fixed-Price or Fixed-Fee amount associated with Tasks/Deliverables that were not authorized by Agency or not performed by Contractor;

· Reduce the NTE, Fixed-Price or Fixed-Fee amount commensurate with deductive amendments to reduce the risk associated with the project or to reduce the scope of work required under the Contract;

· Increase the NTE, Fixed-Price or Fixed-Fee amount for additional Tasks/Deliverables added to the scope of work via amendment to the Contract.


[Note: Select the compensation method (item a, b, or c below) as determined appropriate by LPA and as allowable by Federal rules. The method selected may be a negotiation item, but ultimately it is the LPA’s decision. Fixed price should only be used if the scope of work is very clearly defined and understood by both parties and LPA’s cost analysis clearly documents how reasonableness of price was determined. Otherwise, one of the cost reimbursement methods should be used (CPFF or T&M). Delete provisions for unused compensation methods prior to execution of contract.]

1.   Cost Plus Fixed Fee with Not-To-Exceed (CPFF)  


Agency will pay Contractor actual costs plus the negotiated fixed fee, up to the NTE established in the Contract, to complete the services required under the Contract. 


Fixed-Fee.  A profit rate will be negotiated.  The Fixed-Fee amount will be developed by multiplying the negotiated profit rate by the Labor Costs (excluding labor costs from NBRs) plus Allowable Indirect Costs for the project.  The cost basis for calculating the Fixed Fee must not include:


· direct non-labor expenses, 

· labor costs for firms using NBRs (these rates already include profit),

· FCCM

· costs for contingency tasks, if any.  Profit for contingency tasks will be included in the amount negotiated for each contingency task and will not be included in the Fixed-Fee.


The total not-to-exceed for allowable costs is:


The total dollar amount for the Fixed Fee is: 


Contractor acknowledges and agrees that the Fixed-Fee is only due and payable for work authorized by Agency and satisfactorily completed by Contractor.

2.   Fixed Price 

Agency will pay Contractor for the actual services performed under the Contract according to the Fixed Price amount(s) established in this Contract.  The Fixed Price amount(s) includes all labor costs, overhead, profit, and may include expenses (if travel or other expenses are approved).  The Fixed Price amount(s) must not include any unallowable indirect or direct costs, including travel which must be based on the allowable travel and lodging rates identified in section B of this Exhibit.

Contractor acknowledges and agrees that the Fixed Price is only due and payable for work authorized by Agency and satisfactorily completed by Contractor.


The dollar amount for Fixed Price Services is: 


3.   Time and Materials with Not-To-Exceed (T&M) 

Agency will pay Contractor for completion of services required under the Contract on the basis of T&M, up to the NTE amount established in the Contract.  Billable items include:

· Loaded Costs– the NBR (which is inclusive of profit and overhead costs); or the actual direct salary rate paid to the specific employee(s) (up to the maximum rate approved in the Contract for the employee’s classification) productively engaged in work to complete the services required  under the Contract, plus profit and the approved overhead.


· Direct Non-Labor Costs (without mark-up) -  Approved travel costs (up to the rates established in Section B of this Exhibit) and other approved direct-non labor expenses that are not included in overhead.


· Subcontractor Costs (without mark-up, unless Agency’s Procurement Office notifies Contractor otherwise in writing) - the hourly labor rates and direct non-labor costs (as described above) that have been billed to Contractor and recognized by Contractor as valid, undisputed and payable.


The dollar amount for T&M Services is: 


B.
PAYMENT OPTIONS [Select the payment option that will be used and delete the others.] 

Payments will occur only after Agency has determined that Contractor has completed, and Agency has accepted, the required services (including defined deliverables) for which payment is sought via a properly submitted and correct invoice.  


OPTION 1 (For CPFF and T&M) - Progress Payments for Acceptable Progress.  Agency will pay Contractor monthly progress payments for actual costs, up to the Contract NTE amount, for Contractor’s acceptable (and verifiable) progress on tasks and deliverables included in the invoice. 


OPTION 2 (For Fixed-Price) - Progress Payments for Percentage of Services Completed.  Agency will pay Contractor monthly progress payments based on a percentage of the total agreed fixed price.  Monthly progress payments shall be limited to an amount commensurate with the percentage of the total services and deliverables that were completed in the month invoiced. 

OPTION 3 – Payment upon Milestone (or other Unit) Completion.  Agency will pay Contractor the fixed price per milestone amount(s) or all amounts due as actual costs for completed milestones (or other units) indicated in the Contract, up to the Contract NTE amount. 


C.
TRAVEL

[Leave this travel section in the contract, even for fixed price contracts where travel is not separately reimbursed. Consultant’s estimated costs, regardless of the method of compensation, may not include unallowable costs or travel expenses.]


[Include this paragraph for fixed price contract] The Fixed Price amount(s) in this Contract includes all travel, lodging, per diem, and mileage expenses. Agency will not reimburse Consultant separately for travel, lodging, per diem, or mileage expenses. 

Travel costs are allowable only if they are authorized under the Contract and if the travel is essential to the normal discharge of Agency’s responsibilities and is related to official Agency business.  All travel shall be conducted in the most efficient and cost-effective manner that results in the best value for the state.  Personal expenses shall not be authorized at any time.  The following guidelines shall apply to the Contract:


· The travel, lodging, and per diem rates referenced in this Section B are the maximums that Contractor’s estimate (or reimbursement, if applicable) may be based on. Travel rates other than those referenced in this Section B may be negotiated in the Contract, however, under no circumstance shall travel, lodging and per diem rates exceed the maximums set forth by the State Controller at http://www.oregon.gov/DAS/SCD/SARS/policies/oam/40.10.00.PO.pdf . 

· Mileage - For compensation based on Cost-Plus-Fixed-Fee or Time and Materials (or Fixed Price or Price Per Unit when travel reimbursement is approved and mileage is compensated separately), all mileage approved by Agency will be reimbursed according to the rates set forth by the State Controller at http://www.oregon.gov/DAS/SCD/SARS/policies/oam/40.10.00.PO.pdf  that are in effect on the date when the travel occurs.  


· For compensation based on Cost-Plus-Fixed-Fee or Time and Materials, Contractor shall submit receipts for travel-related expenses billed to Agency, such as but not limited to, lodging, rental vehicles, and air fare.  If lodging is shared by two or more travelers, the lodging receipt must indicate the names of any travelers on official state business who shared the room.


D.
INVOICES 


Contractor shall submit invoices in the format required by Agency (and with supporting documentation to substantiate charges on the invoice, including a detailed  line-item breakdown of labor and direct non-labor costs by task/subtask) no more frequently than once per month. 


Progress Reports: Each monthly invoice must include a progress report.  The monthly progress report must cover the period invoiced and, at minimum, must:


· Describe the previous month’s project activities and the planned activities for the next month;


· For each task/deliverable identify the percentage completed during the month and the cumulative percentage completed;


· Reconcile progress of each task/deliverable with the schedule identified for each.


· Identify issues/concerns that may affect the project SOW, schedule or budget.


Agency may request a full written itemization of and receipts for, but not limited to, any or all labor and direct costs billed by Contractor.  Contractor shall provide written itemization and receipts to Agency within 5 business days of Agency’s request.  Agency will not make payment to Contractor under the applicable invoice until Agency has received all requested supporting documentation from Contractor and Agency has approved the invoiced amounts.  Any overdue payments to Contractor by Agency for an approved invoice are subject to ORS 293.462.


E.
PAYMENT TERMS

Payment will be made to Contractor no later than 45 calendar days from receipt of invoice completed in conformance with all contractual requirements.  Agency will endeavor to notify Contractor within 10 business days of receipt of invoice regarding any necessary revisions or corrections to the invoice.  If revisions are necessary, payment will be made no later than 45 calendar days from receipt of the revised invoice.  Any interest for overdue payment will be in conformance with Oregon law.  


F.
CORRECTIVE WORK


Contractor shall complete all services, including Deliverables, as required in the Contract to Agency’s satisfaction.  If Agency, using reasonable discretion, determines that the services or associated deliverables, or both, are unacceptable, Agency shall notify Contractor in writing of the deficiency.  Within 7 calendar days (unless a different timeframe is agreed to by the Parties) of receipt of the deficiency notification Contractor shall respond to Agency outlining how the deficiency shall be corrected.  Contractor shall correct any deficiencies in the services and Deliverables to Agency’s satisfaction without further compensation.  Agency will not unreasonably withhold payment. 


G.
WITHHOLDING/RETAINAGE 


Agency reserves the right to initiate, at any time during the Contract, withholding of payment equal to 5% of the amount of each invoice submitted to Agency under the Contract.  Agency will make final payment of any balance due to Contractor promptly upon verification of completion and acceptance of all services by Agency and will pay interest as required on retainage.


H.
PAYMENT REDUCTION


Agency, or its duly authorized agents, may audit Contractor’s fiscal records, including certified payroll and overhead records at any time.  If Agency finds previously undisclosed inaccurate or improper costs have been invoiced and paid, Agency will notify Contractor and seek clarification.  Agency, in its sole discretion, may reduce the payment for services by withholding the inaccurate or improper amounts from any future payment to Contractor, withhold the inaccurate or improper amounts from final payment to Contractor, or may use any other means to seek recovery of already paid but improperly calculated amounts.


I.
SPECIFIC LIMITATIONS and UNALLOWABLE CHARGES

Specific Limitations 


For cost reimbursement compensation such as CPFF or T&M, Contractor shall invoice Agency only for actual productive time Contractor personnel spend on services by any level of Contractor’s staff (up to the established not-to-exceed amount).  Contractor’s general supervisors or personnel who are responsible for more than one Agency project shall charge only for actual productive time spent directly on the project identified in the Contract.


Agency will pay Contractor only up to the hourly rates set forth in the Contract that are commensurate with the type of services performed regardless of the classification, title, or level of experience of the individual performing those services.  However, under no circumstances shall Contractor invoice Agency based on higher direct salary rates than the actual amount paid to its employees.


Discriminatory Pricing. Direct and indirect costs as applied to work performed under Agency contracts and subcontracts may not be discriminatory against the Agency. It is discriminatory against the Agency if employee (or owner/sole proprietor) compensation (in whatever form or name) is in excess of that being paid for similar non-Agency work under comparable circumstances.

Unallowable Charges 


Agency will not pay for direct or indirect costs that are unallowable under the provisions of 48 CFR Part 31. 


Costs or direct charges for, but not limited to, the following are not reimbursable:


· Costs for negotiation of the Contract or Contract amendments, including but not limited to proposal preparation, BOC preparation, preparation for negotiations, and negotiation of level of effort/budget.  


· Costs related to disputes or E&O Claims, including but not limited to discussions, meetings and preparation of any dispute or claim related documentation. 


· Mark-up on subcontractors or direct non-labor costs.


· Transfer of knowledge and information related to Key Person replacements.


· Correcting or making adjustments to incorrect or improper invoices.


· Direct compensation for items included in firm’s indirect costs (unless properly credited back to indirect cost).


· Premium costs incurred as a result of working overtime or holidays. (Premium time should normally be charged to overhead. Employees shall be paid at not less than time and one-half for all overtime worked in excess of 40 hours in any one week, except for individuals who are excluded from receiving overtime under personal services contracts pursuant to ORS 653.010 to 653.261 or under 29 U.S.C. 201 to 209.)  
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DISADVANTAGED BUSINESS ENTERPRISE (DBE) SUPPLEMENTAL REQUIRED CONTRACT PROVISIONS 

The DBE program is administered by the Oregon Department of Transportation, Office of Civil Rights (OCR). Each Contract that includes Federal funding from FHWA/FTA/FAA must include the Required DBE Provisions and receive a DBE Goal assignment from OCR. 


As the local agency is entering into this Contract under authority granted by ODOT's approval of local agency as a certified agency for Federal-Aid Contracts, the DBE Supplemental Required Contract Provisions apply the same as if ODOT were the contracting agency.

The DBE Goal assigned to this Contract is:_______

01.00 DBE Policy and Authorities: 

(a) DBE Policy, Obligation, and Applicability - As required by 49 CFR Part 26, the Oregon Department of Transportation (ODOT) and Contractor/Consultant (hereinafter referred to as “Contractor”) agree to abide by and take all necessary and reasonable steps to comply with the policy set out below:  


(1) DBE Policy - It is the policy of the United States Department of Transportation (USDOT) to practice nondiscrimination on the basis of race, color, sex and/or national origin in the award and administration of USDOT assisted contracts. Consequently, the Disadvantaged Business Enterprise (DBE) requirements of 49 CFR 26 apply to this agreement. 


(2) DBE Obligation - ODOT and its Contractor agree to ensure that disadvantaged business enterprises as defined in 49 CFR 26 have the opportunity to participate in the performance of contracts and subcontracts financed in whole or in part with federal funds provided by Federal Highway Administration (FHWA), Federal Transit Administration (FTA) and Federal Aviation Administration (FAA) under this agreement.  ODOT and its contractors shall take all necessary and reasonable steps according to 49 CFR 26 to ensure that disadvantaged business enterprises have the opportunity to compete for and perform contracts.  Neither ODOT nor its contractors shall discriminate on the basis of race, color, sex and/or national origin in the award and performance of Federal-Aid contracts. 


(3) DBE Applicability - This applies to all contracts for personal services (including but not limited to architectural, engineering, land surveying and related services), trade services, goods, public works and public improvement projects financed in whole or in part with federal funds received from FHWA, FTA and FAA through ODOT. ODOT and its contractors shall conform to all applicable civil rights laws, orders, and regulations.  ODOT and its contractors shall not discriminate on the basis of race, age, sex, color, religion, national origin, mental or physical disability, political affiliation, or marital status in the award and performance of ODOT contracts. 


(b) Authorities - These Disadvantaged Business Enterprise (DBE) Supplemental Required Contract Provisions are authorized by the following laws, rules, regulations and guidelines, which, in conjunction with any pertinent policy memoranda or procedures issued by the FHWA, all of which are incorporated by reference into the provisions, govern ODOT's administration of the DBE Program. 


The USDOT Regulations (49 CFR Part 26) published in the Federal Register, effective March 4, 1999, established a requirement that all recipients of USDOT funds establish a DBE Program.  The regulations are applicable both to ODOT's Federal-aid construction and to its non-construction activities. 


The USDOT's legal authority for its DBE regulations includes Executive Order 11625 (October 13, 1971), which required that federal executive agencies develop comprehensive plans and programs to encourage minority business participation. USDOT requires ODOT to establish a DBE Program as a condition for receiving USDOT federal funds. 


Title VI, Civil Rights Act of 1964.  This Act concerns non-discrimination in federally assisted programs or activities on the grounds of race, color, sex or national origin. 


The Program is also subject to the following laws: Section 30 of the Airport and Airway Development Act of 1970 and Section 520 of the Airport and Airway Improvement Act of 1982, as amended by the Airport and Airway Safety Capacity Expansion Act of 1987; Section 905 of the Railroad Act of 1978 (45 USC 903); and Section 19 of the Urban Mass Transportation Act of 1964, as amended (Public Law 95-599). 


Oregon Revised Statutes, Chapters 200 and 279. 


Oregon Administrative Rules, Chapter 121, Division 50, MBE/WBE Certification. 


Contractor agrees that these Disadvantaged Business Enterprise (DBE) Supplemental Required Contract Provisions (including all references) shall be incorporated into all subcontracts, regardless of tier, describing the work to be performed by DBE firms on this project. 


02.00 Abbreviations and Definitions - Abbreviations and definitions of words and phrases used in connection with the DBE Program are as follows: 


AFDBE - African American owned Certified Disadvantaged Business Enterprise Contractor or Subcontractor. 


ASDBE - Subcontinent Asian and Asian Pacific together referred to as "Asian American", owned Certified Disadvantaged Business Enterprise Contractor or Subcontractor. 


BOC – Breakdown of Costs

Contract – Any project-specific contract, Price Agreement (PA), Work Order Contract (WOC) or Task Order entered into with Agency.  

FAA - Federal Aviation Administration 


FHWA - Federal Highway Administration 


FTA - Federal Transit Administration 


ODOT/Agency - Oregon Department of Transportation 


OMWESB - The Office of Minority, Women and Emerging Small Business, which is authorized to certify DBE firms according to federal regulations. 


USDOT - United States Department of Transportation 


Broker - A business firm that provides a bona fide service, such as professional, technical, consultant or managerial services and assistance in the procurement of essential personnel, facilities, equipment, materials, or supplies required for the performance of the Contract. 


Certified Disadvantaged Business Enterprise - A business firm certified by the OMWESB, indicating that it: 


· Meets the criteria outlined in 49 CFR 26 regarding certification as a DBE; and  


· Possesses the required resources and expertise to perform designated types of work. 


Commercially Useful Function - Commercially useful function is defined as follows: 


49 CFR 26.55(c) defines commercial useful function as: a DBE is considered to perform a commercially useful function when it is responsible for execution of a distinct element of the work of a Contract and carrying out its responsibilities by actually performing, managing, and supervising the work involved. To determine whether a DBE is performing a commercially useful function, the recipient or Contractor shall evaluate the amount of work subcontracted, industry practices, and other relevant factors. 


Commodity Codes - Codes assigned by the OMWESB to indicate the standard types of work the DBE provides. 


Contractor's DBE Liaison Officer - The individual designated by Contractor to assist Contractor in meeting Contractor's responsibility of compliance with the legal requirements of the DBE program and with the contractual obligations imposed by these supplementary provisions including but not limited to assuring that the DBE subcontractors on this project perform a commercially useful function. 


Contractor/Subcontractor - A licensed business participating in a Contract, subcontract, or other agreement which ODOT has awarded or to which ODOT has consented. 


DBE Directory of Certified Firms - A publication (available in paper, disk copies, or Internet) listing all Disadvantaged Business Enterprises which are currently certified by the OMWESB. The Directory is provided to Contractor for use in identifying DBE firms whose participation on a Contract may be counted toward achievement of the assigned DBE participation goal. 


DBE Eligibility - A firm is eligible to participate as a Disadvantaged Business if it meets the criteria as established by regulation and enforced by the certifying agency.  A firm will no longer be able to participate as a DBE on current or future contracts when it receives notification of decertification, denial of recertification, or notice of graduation by the certifying agency. 


Equipment - All machinery, tools, and apparatus needed to complete the Contract. 


Federal-Aid Contract - Any Contract including consultant agreements or modifications of a Contract between ODOT and a Contractor which is paid for in whole or in part with USDOT financial assistance from FHWA, FTA or FAA. 


Goal - An assigned numerical percentage value of the total dollar amount of a Contract award for DBE participation which, based on the waiver granted by the United States Secretary of Transportation, dated September 9, 2008, allowing group specific goals, is allocated solely for AFDBE and ASDBE participation. 


Good Faith Efforts - Efforts required to obtain and support DBE participation that could reasonably be expected to produce and maintain a level of DBE participation sufficient to meet the Contract goal.  Good faith efforts are required before bid opening, upon Contract award, and continue throughout the performance of the Contract to maximize DBE participation. 


Joint Venture (DBE) - An ODOT certified enterprise consisting of two or more businesses formed to jointly carry out a single highway construction project, one or more of which is a certified DBE (see Section 8.00). 


Managerial Control - Consistent with normal industry practice, management shall include scheduling work operations, ordering equipment and materials (if materials are part of the Contract), preparing and submitting payrolls and all other required reports and forms, and hiring and firing employees, including supervisory employees. 


Manufacturer - A firm that operates or maintains a factory or establishment that produces on the premises the materials or supplies obtained by Contractor. 


Operational Control - Consistent with normal industry practice, the DBE shall supervise the daily operations of the work contracted.  There are only two acceptable ways for the DBE to supervise the daily operations.  The DBE owner may act as superintendent and directly supervise the work or a skilled and knowledgeable superintendent employed by and paid wages by the DBE shall directly supervise the work.  If the latter is used, the DBE owner shall be actively involved in making the operational and managerial decisions of the firm. 


Regular Dealer - A DBE firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials or supplies required for the performance of a Contract are bought, kept in stock, and regularly sold to the public in the usual course of business. To be a regular dealer, the DBE firm shall engage in, as its principal business and in its own name, the purchase and sale of the products in question.  A regular dealer in such items as steel, cement, gravel, stone, and petroleum products need not keep such products in stock if it owns or operates distribution equipment.  Brokers and packagers shall not be regarded as regular dealers within the meaning of this definition. 


Subcontract - A subcontracting arrangement is generally considered to exist when a person or firm assumes an obligation to perform a part of the Contract work and the following conditions are present: 


· Compensation for performance of work is on a unit price or lump sum basis. 


· The subcontractor exercises full control and authority over the subcontracted work, including the furnishing of labor and equipment and choice of work methods, with only general supervision being exercised by the prime Contractor. 


· Personnel involved in the operation are under the direct supervision of the subcontractor and are included on the subcontractor's payroll. 


· ODOT has provided written consent to the subcontract arrangement, regardless of tier. 


All conditions involved should be considered and no one condition alone will normally determine whether a subcontract actually exists.

Type of Work - Specific descriptions of work which the DBE is certified in the DBE Directory as having the expertise and resources necessary to perform. 


03.00 Assigned Contract Goal - In order to increase AFDBE and ASDBE participation on ODOT contracts, ODOT’s Office of Civil Rights assigns the project a DBE goal for AFDBE and ASDBE participation. Contractor is required to select a portion of work available on the project for AFDBE and ASDBE participation.  Contractor may use AFDBE or ASDBE subcontractors, suppliers, manufacturers or professional service providers to fulfill the goal as long as the AFDBE or ASDBE is certified in the types of work selected.  The Contract goal on the project remains in effect throughout the life of the Contract. Dollar values of participation shall be credited toward meeting the goal based on AFDBE and ASDBE gross earnings. 


(According to 49 CFR 26.87(j)(2), if a prime Contractor has executed a subcontract with a firm before OMWESB notifies the firm of its ineligibility, the prime Contractor may continue to use the firm on the Contract and may continue to receive credit toward its DBE Contract goal for the firm's work.  If ODOT awards the Contract to a DBE prime Contractor that is later ruled ineligible, the portion of the ineligible firm's performance of the Contract remaining after ODOT issued the notice of ineligibility shall not count toward the ODOT overall goal, but may count toward the Contract goal.  49 CFR 26.87(j)(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard during the performance of the Contract, ODOT may continue to count its participation on the Contract toward overall and Contract goals.) 


In determining whether an AFDBE or ASDBE prime Contractor has met a Contract goal, only the work the AFDBE or ASDBE has committed with its own forces as well as the type of work that it has committed to be performed by AFDBE or ASDBE subcontractors or suppliers will be counted. 


(According to 49 CFR 26.71(n), DBE firms are certified only for specific types of work.  If a DBE firm has not been certified prior to bid/proposal opening, for the type of work it is intending to perform on a given Contract, then the firm's participation on that Contract cannot count toward DBE Contract or overall goals.) 


The goal for the project is set forth in the solicitation document (if a solicitation is conducted) and the final executed Contract.. 


These Disadvantaged Business Enterprise (DBE) Supplemental Required Contract Provisions concerning the use of DBEs will apply equally to AFDBEs and ASDBEs committed to meet the DBE goal for AFDBE and ASDBE participation, as well as to other committed DBEs.  References to DBE contractors and to DBE subcontractors throughout the provisions shall apply to such committed DBEs, and AFDBEs, and ASDBEs. 


04.00 Subcontracting Limitations:

 (a) DBE Subcontractors - All DBE subcontractors committed to perform a function or service as a condition of Contract award, or for replacing the performance of a committed DBE, shall perform a commercially useful function according to Section 09.00.  If it is determined by ODOT that the DBE subcontractor is unable to perform a commercially useful function, ODOT will notify Contractor prior to subcontract approval.  The prime Contractor shall either provide evidence that the DBE subcontractor is able to perform a commercially useful function, or replace the DBE subcontractor with another DBE who has been certified to perform the bid item subcontracted according to Section 10.00(c). If Contractor cannot provide sufficient evidence the DBE subcontractor has the ability to perform a CUF, and/or refuses to replace the DBE, the prime Contractor may be declared in default and the Contract could be terminated according to the Oregon Standard Specifications for Construction subsection 00180.90(a). 


(b) Second Tier DBE Subcontracts - Second tier DBE subcontracts may be counted toward the prime Contractor's DBE goal provided it was listed in the original DBE commitment prior to bid award. 


05.00 DBE Subcontract and Sub-Subcontract Documents - All work committed to DBE firms toward meeting the assigned participation goal and as a condition of Contract award, including work to be performed by DBE firms substituting for DBE firms committed as a condition of Contract award, shall be performed under a written subcontract agreement, regardless of the description of work to be performed by either the committed or substituting DBE firm.  The subcontract agreement shall fully describe any work committed to be performed by DBE firms and shall incorporate all requirements of the primary Contract. Contractor shall submit written request (email acceptable) for consent from ODOT to subcontract any portion of the work at any tier.  Written consent for the subcontract shall be obtained before the subcontractor is allowed to commence any work on the project. 


06.00 Good Faith Efforts Requirements - Contractor is required to exercise good faith efforts during the entire life of the Contract to meet the assigned goal and to maximize DBE participation and performance on the Contract. Good faith efforts shall be made to secure DBE participation sufficient to meet the assigned goal.  Contractor shall also make every reasonable effort during the course of the project to enable DBE firms to perform those portions of the Contract work for which they have been committed. 


Contractor shall make good faith efforts to replace with another DBE, a DBE who is unable or unwilling to perform, unable to perform a commercially useful function, or has changed its ownership and/or control.  Section 10.00 discusses the procedures that shall be followed to terminate a committed DBE and replace the firm with a substitute. 


The Project Manager may request Contractor to submit evidence of Good Faith Efforts at any time during the course of the Contract and Contractor shall promptly submit such evidence. 


07.00 DBE Work Identified in Breakdown of Costs  -  Contractor shall submit a Breakdown of Costs (BOC) for each Contract and each amendment that changes the scope of work and costs under the Contract. The BOC form is available from the Internet at: http://www.oregon.gov/ODOT/CS/OPO/AE.shtml#Forms (under “Forms”, “Compensation Related”).  In addition to all other BOC requirements included in the Contract or exhibits thereto, the BOC must clearly show the following information:

(a) Type of Work - List the tasks/subtasks the DBE will perform. 


(b) Personnel Required - List the names and/or classifications for personnel who will perform. If any individuals are not regularly employed by the DBE, indicate on the BOC (or attached memo) the source from which the individual(s) was or is to be recruited. 


(c) Equipment Required - List in the Expense Detail tab of the BOC the items of equipment that the DBE will use on the project. Indicate whether the equipment is owned, rented or leased.  If rented or leased, consent to the rental or lease shall be obtained from ODOT prior to beginning of the work. 


(d) Supplies and Materials Required - List in the Expense Detail tab of the BOC the supplies and materials the DBE will use on the project. Indicate the source, by name, address, and phone number, from which supplies and materials will be obtained. 


(e) Prime Contractor Resources - In the Expense Detail tab of the BOC note any plans for the DBE to share any resources of the prime Contractor, e.g. personnel, equipment, tools, or facilities. 


(f) Additional Information – In the Expense Detail tab of the BOC, provide comments or explanation of any of the information provided above. 


The DBE Field Coordinator and Agency’s Project Manager will review the BOC and provide written comments as to whether the activities and type of work identified in the BOC complies with program regulations.  In those instances where proposed activity and type of work violates applicable regulations, written comments will be offered as to corrective action required in order to comply with the regulations.

08.00 Contractor Project Initiation Reporting - Contractor shall deliver the following information to Agency’s Project Manager  within 10 calendar days of Contract notice to proceed (required only if DBE goal greater than zero is assigned to the project): 


· The name of the DBE liaison officer who will administer Contractor's DBE program.. 


· Contractor's project schedule showing the work commencement date and estimated completion date for each DBE that will perform work on the project. 


09.00 Commercially Useful Function - Contractor is responsible for ensuring that DBE firms working on the project perform a commercially useful function (CUF).  Contractor shall receive credit toward meeting the assigned DBE goal and payment for DBE commercially useful function performed work only. 


An on-site review will be used to ascertain whether the DBE is actively performing, managing, and supervising the work. It shall employ a labor force which is separate and apart from that employed by the prime, and which is independently recruited by the DBE according to standard industry practice.  The DBE shall supervise and manage the work or independently hire a supervisor, who may not be a supervisor employed by the prime or any other subcontractor on the project.


With regard to the Federal-aid share, if an investigation reveals that there has been a violation of the CUF provisions, that portion of the work found to be in violation would not be counted toward goal achievement for either Contractor or ODOT. 


When a DBE is presumed not to be performing a CUF as described in this section, the DBE may present evidence through Contractor to ODOT to rebut that presumption. 


(a) The DBE (Not Some Other Business Entity) Shall Actually Perform the Subcontract - The DBE's utilization of labor, supervisory personnel, equipment and material in the performance of the subcontract shall be consistent with industry standards and shall demonstrate that the DBE and not some other business entity is actually performing the subcontract.  For example, if a DBE associates itself too closely with another business entity or entities, in acquiring a labor force, supervisors, equipment or materials to an extent inconsistent with industry standards, the DBE can no longer be said to be actually performing the subcontract.  Instead a partnership or joint venture of which the DBE is a member is the actual performer of the subcontract. 


(b) DBE's Work Force - The DBE shall solicit, hire, place on its payroll, direct, and control all workers performing work under its Contract.  The DBE owner or its superintendent shall, on a full-time basis, supervise and control the work of the Contract. The DBE may with the prior written consent of the Project Manager augment its work force with personnel of another firm.  The Project Manager shall approve the request only when: 


· Specialized skills are required, and 


· The use of such personnel is for a limited time period. 


(c) DBE Equipment - The DBE is expected to perform the work with equipment that is owned, being purchased, or leased by the DBE under a written lease agreement that has been consented to by the Agency’s Project Manager prior to the DBE starting work.  No credit will be given, nor payment made for the cost of equipment leased or rented and used in the DBE firm's work when payment for those costs is made by a deduction from the prime Contractor's payment(s) to the DBE firm. 


The DBE may lease specialized equipment, provided a written rental agreement, separate from the subcontract specifying the terms of the lease arrangement, is consented to by Agency’s Project Manager prior to the DBE starting work.  The Agency’s Project Manager will consent to the lease agreement only when: 


· The equipment is of a specialized nature, 


· The equipment is readily available at the job site, 


· The operation of the equipment is under the full control of the DBE, 


· The lease arrangement is for a short term, 


· The lease arrangement for the specialized equipment in question is a normal industry practice, and 


· The DBE shall hire, direct, supervise, control and carry the operator of the equipment on the DBE payroll. 


(d) DBE Flagging Firms - DBE flagging firms will be credited at 100% if the DBE furnishes 100% of the equipment (in this case, paddles and radios) to perform the committed work. If the DBE uses employees' equipment for any part of the work, the DBE will be credited as a broker as defined in Section 02.00.  This credit will equal the DBE labor broker's commission for supplying personnel to the job. 


10.00 Termination and Substitution of DBE - Contractor shall notify ODOT in writing and shall obtain written consent before terminating and/or replacing the DBE that was committed as a condition of Contract award or otherwise being used or represented to fulfill DBE Contract obligations during the Contract performance period.  Written consent for terminating the performance of any DBE will be granted only where Contractor can demonstrate that the DBE is unable, unwilling or ineligible to perform.  Such written consent to terminate any DBE shall concurrently constitute written consent to substitute or replace the terminated DBE. Termination or replacement of a DBE will not be consented to based solely on a Contractor's ability to negotiate a more advantageous Contract with another subcontractor. 


 (a) Contractor Written Request to Terminate DBE - All Contractor requests to terminate, substitute or replace a DBE shall be in writing and shall include the following information: 


· Date Contractor determined the DBE to be unwilling, unable or ineligible to perform. 


· Projected date Contractor will require substitution or replacement DBE to commence work if consent is granted to the request. 


· Brief statement of facts describing and citing specific actions or inaction by the DBE giving rise to Contractor's assertion that the DBE is unwilling, unable or ineligible to perform. 


· Brief statement of the affected DBE's capacity and ability to perform the work as determined by Contractor. 


· Brief statement of facts regarding actions taken by Contractor that are believed to constitute good faith efforts toward enabling the DBE to perform. 


· To date percentage of work completed on each task or subtask by the DBE. 


· The total estimated dollar amount of work subcontracted to the DBE.


· The total dollar amount paid, per task or subtask, to date for work performed by the DBE. 


· The total dollar amount, per task or subtask, based on the estimated dollar amount subcontracted to the DBE remaining to be paid to the committed DBE for work completed, but for which the DBE has not received payment and with which Contractor has no dispute. 


· The total dollar amount, per task or subtask, based on the estimated dollar amount subcontracted to the DBE, remaining to be paid to the DBE for work completed, but for which the DBE has not received payment and over which Contractor and/or the DBE have dispute. 


· A written, signed statement from the DBE, provided the DBE concurs with request to terminate, indicating its unwillingness or inability to perform. 


(b) Contractor Written Notice to DBE of Pending Request to Terminate and Substitute with Another DBE - Contractor shall send a copy of the request to terminate and substitute letter to the affected committed DBE firm, in conjunction to submitting the request to the Agency’s Project Manager.  The affected DBE firm may submit a response letter to the Agency’s Project Manager within five calendar days of receiving the notice from Contractor. The affected DBE firm may explain its position concerning performance on the committed work. The Agency’s Project Manager will consider both Contractor's request and DBE's response and explanation before approving Contractor's termination and substitution request.  If Contractor is unsuccessful in notifying the affected DBE firm, after trying its best to deliver a copy of it's request letter, ODOT may determine that the affected (committed) DBE firm is unable or unwilling to continue the Contract and a substitution will be immediately approved by the Project Manager. 

(c) Proposed Substitution of Another Certified DBE - When a DBE substitution shall occur, Contractor may submit another certified DBE firm to replace the original committed firm in writing.  Contractor shall submit the name of the DBE firm, the proposed work to be performed, and the estimated dollar amount of the work.  Contractor shall give pertinent information including task or subtask number, task or subtask description, a BOC showing the items listed for the DBE identified in provision 07.00 including a breakdown of estimated hours and costs, and total price. The estimated dollar value of work to be performed by the substitute DBE shall be based on the estimated dollar value of the terminated DBE, minus the value of work performed to date by the DBE, prior to the request for substitution.  The overall DBE Goal shall remain the same.  Should Contractor be unable to commit the required dollar value to the substitute DBE, Contractor shall provide written evidence of good faith efforts made to obtain the substitute value requirement (unless the overall DBE Goal for the Contract is met or exceeded with committed DBE subcontractors).  ODOT will review the quality and intensity of those efforts.  Efforts that are merely superficial are not good faith efforts to meet the goal. Contractor shall document the steps taken to obtain participation which demonstrate the good faith efforts outlined below:

· Evidence that Contractor attended any pre-solicitation or prebid meetings that were scheduled by ODOT to inform DBE firms of contracting and subcontracting or material supply opportunities available on the project; 


· Evidence that Contractor identified and selected specific economically feasible units of the project to be performed by DBE firms in order to increase the likelihood of participation by DBE firms; 


· Evidence that Contractor advertised in general circulation, trade association, minority and trade oriented, women-focus publications, concerning the subcontracting or supply opportunities; 


· Evidence that Contractor provided written notice to a reasonable number of specific DBE firms, identified from the DBE Directory of Certified Firms for the selected subcontracting or material supply work, in sufficient time to allow the enterprises to participate effectively; 


· Evidence that Contractor followed up initial solicitations of interest by contacting the enterprises to determine with certainty whether the enterprises were interested. Provide the following information: 


· The names, addresses, and telephone numbers of DBE firms who were contacted, the dates of initial contact and whether initial solicitations of interest were followed up by contacting the DBE firms to determine with certainty whether the DBE firms were interested;  


· A description of the information provided to the DBE firms regarding the plans and specifications and estimated quantities for portions of the work to be performed; 


· Documentation of each DBE contacted, but rejected and the reasons for the rejection. 


· Evidence that Contractor provided interested DBE firms with adequate information about the plans, specifications and requirements for the selected subcontracting or material supply work; 


· Evidence that Contractor negotiated in good faith with the enterprises, and did not without justifiable reason reject as unsatisfactory bids prepared by any DBE; 


· Evidence that Contractor advised and made efforts to assist interested DBE firms in obtaining bonding, lines of credit, or insurance required by ODOT or Contractor; 

· Evidence that Contractor's efforts to obtain DBE participation were reasonably expected to produce a level of participation sufficient to meet the goal or requirements of ODOT; 


· Evidence that Contractor used the services of minority community organizations, minority organizations identified by the Advocate for Minority and Women Business that provide assistance in the recruitment and placement of disadvantaged, minority, or women business enterprises; and 


· Evidence that Contractor used the services of ODOT's Supportive Services Contractor(s). 


11.00 Changes in Work Committed to DBE - ODOT will consider the impact on DBE participation in instances where ODOT changes, reduces, or deletes work committed to the DBE at the time of Contract award.  In such instances, Contractor shall not be required to replace the work but is encouraged to do so.  If the prime Contractor proposes any changes that involve a committed DBE, Contractor shall notify the DBE of the proposed change, reduction, or deletion of any work committed at the time of Contract award prior to executing the Contract amendment.  Contractor shall enable the affected DBE to participate in the change order request and will make every effort to maintain the committed DBE percentage that was the condition of Contract award.  Documentation of this effort and a letter from the DBE agreeing to the change shall be included with the request. 


12.00 Contractor Payments to Subcontractors - Contractor shall maintain records of all subcontracts entered into with DBE firms and records of materials purchased from DBE suppliers. Such records shall show the name and business address of each DBE subcontractor or vendor and the total dollar amount actually paid to each DBE subcontractor or vendor.  Contractor shall pay each subcontractor for satisfactory performance of its Contract no later than ten calendar days from receipt of each payment Contractor receives from ODOT.  Contractor shall also return retainage payments to each subcontractor within ten calendar days after the subcontractor's work is satisfactorily completed. Any delay or postponement of payment from the above referenced time frame may occur only for good cause following written approval of Agency’s Project Manager. This policy applies to both DBE and non-DBE contractors.  

Reporting Requirements. Contractor shall submit (via fax, scanned and sent via e-mail, or hard copy delivery) a completed, signed "Summary Report of Subcontractors Paid" form 734-2722 to Agency’s Project Manager certifying that payment was made to all certified and non-certified subcontractors and suppliers. The form is required for all projects that include subcontractors, regardless of funding or whether or not a DBE goal is assigned, and is available from the Internet at: http://www.odot.state.or.us/forms/odot/highway734/2722.pdf or from the Office of Civil Rights at 503-986-4350. Submit the form when a progress or final payment has been made to each subcontractor or supplier or when any held retainage is returned to a subcontractor or supplier.  Submit the form no later than the fifth day of the month following the date that payment was made to a subcontractor or supplier.  At the completion of the project, Contractor shall submit a final Summary Report of Subcontractors Paid form (marked as “FINAL REPORT”) indicating the total amounts paid to all subcontractors and suppliers. The participation of a DBE subcontractor will not be credited towards the prime Contractor's DBE achievements, or the overall goal, until the amount being counted toward the goal, and any retainage held by the prime Contractor has been paid to the DBE. 

13.00 Remedies - Failure of any Contractor to meet the requirements cited in Section 01.00(b) constitutes a breach of Contract for which the imposition of the following sanctions could occur:


· Temporarily withholding progress payments until Contractor complies with these provisions through future performance. 


· Permanently withholding payment for work already performed in a manner that constitutes a breach of Contract. 


· Suspension of work according to the Oregon Standard Specifications for Construction, subsections 00150.00 and 00180.70.

· Any other remedies provided under the Contract.

Any bidder/proposer or Contractor or subcontractor on a public Contract that violates the provisions of ORS 200.075 shall have its right to bid on or participate in any public Contract suspended for up to 90 days for a first violation, up to one year for a second violation and up to five years for a third violation. 


Each violation shall remain on record for five years.  After five years, the violation shall no longer be considered in reviewing future violations. 


Failure of a bidder/proposer, Contractor, or subcontractor to comply with the requirements cited in Section 01.00(b) when there appears to be evidence of criminal conduct, shall be referred to the Oregon Department of Justice and/or the FHWA Inspector General for criminal investigation, and if warranted, prosecution. 


14.00 Records and Reports - Contractor shall keep such project records as are necessary to determine compliance with these DBE Supplemental Required Contract Provisions.  Such records shall include written reports from the DBE Liaison Officer to Contractor as to the performance of the committed DBE and its performance of a commercially useful function. Contractor shall submit the “Summary Report of Subcontractor’s Paid” form 734-2722 as required per Section 12.00 - Contractor Payments to Subcontractors.

15.00 Further Information - The Disadvantaged Business Enterprise Supplemental Required Contract Provisions shall be incorporated into and attached to all agreements and contracts on projects financed in whole or in part with federal funds. 


For further information concerning Disadvantaged Business Enterprise participation, including confirmation of certification for type of work, submit questions in writing not later than one week prior to the project bid opening to ocrinforequest@odot.state.or.us . 


Other requests may be directed to: 


Oregon Department of Transportation Office of Civil Rights 355 Capitol Street NE, Room 504 Salem, OR 97301-3871 Phone: 503-986-4350 Fax: 503-986-6382 
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CONFLICT OF INTEREST (COI) DISCLOSURE FORM


Oregon Department of Transportation 


Firms under Contract or proposing to enter into a Contract with Agency must make any COI disclosures required by this form and applicable state and federal law. 

This COI Disclosure Form is submitted in response to (check only one):




 FORMCHECKBOX 
 Agency RFP# ________ [or] ITB#_________

 FORMCHECKBOX 
 Contract # __________.


 FORMCHECKBOX 
 Price Agreement # _________WOC#_____ [or] PO# _______.

 FORMCHECKBOX 
 Changes to COI Disclosure Form previously submitted for (RFP # ________, ITB #________, Price Agreement #__________,  WOC # __________,  Contract # ___________

This COI Disclosure Form must be signed in ink by a principal of the Firm to certify that it is correct.  A Firm’s certification that its disclosure form is correct includes the disclosure by its Associates and Subcontractors. 


My signature certifies that as disclosed on or attached to the present form: 


(a) the Firm’s disclosures are complete, accurate, and not misleading.


(b) the Firm has provided the COI Disclosure Form to all Associates and Subcontractors (if any) and the present form includes or has attached any required COI disclosures from those sources.

I hereby certify that I am authorized to sign this COI Disclosure Form as a Representative for the Firm identified below:


		Complete Legal Name of Firm:

		__________________________________________________



		Address: 

		



		Signature: 

		________________________________________________________________



		Name (type/print): 

		____________________________________________________________



		Title: 

		_______________________________________________________________________



		Telephone:  (_____)____________________  

		 Fax No.:  (_____)______________________ 



		Date: ________________________________

		





Please answer all questions “Yes”, “No” or “N/A” (if uncertain answer “Yes.”)  If the answer to any of the questions is “Yes,” then use the applicable “Comments” fields to: 


(a) furnish all relevant facts that are necessary to make the response complete, accurate, and not misleading; and 


(b) identify any actions that must be taken to avoid, neutralize, or mitigate such conflict of interest (e.g. communications barriers, restraint or restriction upon future contracting activities, or other precaution)


1. a) Is any Associate of the Firm a former employee of Agency within the last year?  No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 



b) Is any Associate of the Firm a Relative or Member of the Household of a current Agency employee that had or will have any involvement with this Procurement or Contract Authorization?     No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 



If the answer to either of the above questions is “Yes”, complete the attached “Relatives and Former Agency Employees  -Roles and Signatures” table (Part A and/or Part B, as applicable). 

2. Does the Firm or any Associate of the Firm have an Actual, Apparent or Potential Conflict Of Interest (“Individual” or “Organizational”) with regard to any member of an Agency Procurement evaluation or selection team? 



No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
    Comments:     

3. Did the Firm or any Associate of the Firm conduct prior work on the Project described in the Procurement, or participate in preparing any part of the Procurement or any documents or reports related to the Procurement or to which the Procurement refers?

 No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
       Comments:     

4. Does the Firm or any Associate of the Firm have any past, present or currently planned interests which are an Actual, Apparent or Potential Conflict of Interest (“Individual” or “Organizational”), with respect to the Procurement or award of this Contract or performing the work for Agency?                                                     No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
  Comments:     

5. Has the Firm or an Associate of the Firm offered to a Public Official, or is the Firm aware of any Public Official that has solicited or received, directly or indirectly, any pledge or promise of employment or other benefit based on the understanding that the Public Official’s vote, official action or judgment would be influenced thereby? 


No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
:       Comments:     

6. Has (or will) the Firm or an Associate of the Firm provided a direct beneficial financial interest to any person within two years after the person ceased to hold a position as a Public Official who was involved in the Procurement or Authorization for the Contract, or is the Firm aware of any such person or Public Official who has or will receive a direct beneficial financial interest within the two year period?                      No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
     Comments:      

7. Is the Firm aware of any current or former Public Official that has an Actual, Apparent or Potential Conflict Of Interest with respect to the Procurement or award of this Contract or performing the work for Agency?     No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
:       Comments:     

8. Does the prospective Contract/WOC include development of an environmental assessment (EA), environmental impact statement (EIS) or Finding of No Significant Impact (FONSI)?  No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
 

If yes, in accordance with the disclosure statement requirements of Council on Environmental Quality Regulation, 40 C.F.R 1506.5(c), does the Firm have any financial or other interest in the outcome of this Project; and/or does the Firm have any agreement, enforceable promise, or guarantee to provide any future work on this Project? 


No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
       Comments:     

9. Have Subcontractors or other Associates furnished COI Disclosure Forms separate from the present form? (If yes, attach the disclosures.)  
No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
    N/A FORMCHECKBOX 
       Comments:      

10. If the prospective Contract/WOC includes personal services for the purpose of administering, managing, monitoring, inspecting, evaluating compliance with or otherwise overseeing a public contract, is the Firm or an Associate or an Affiliate of the Firm a party to the subject public contract?


No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 
    N/A FORMCHECKBOX 
       Comments:     

Relatives and Former Agency Employees Roles 


For each employee of the Firm that was employed by Agency within the last year, state the job the employee performed for Agency, the role the employee now serves for the Firm and the date the employee left Agency. Use Part B for Firm Associates with Relatives or Members of the Household working for Agency that had or will have involvement with this Procurement or Contract. 

		Part A: Employees that left Agency in the last year.



		Employee Name/Signature




		Job Performed for Agency

		Current Role with Firm

		Date left Agency



		Name:_______________________


· Involved with this Procurement on behalf of Agency?   No  FORMCHECKBOX 

Yes  FORMCHECKBOX 


· Involved with Proposal development for this Procurement?  No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 


		

		

		



		Name:_______________________


· Involved with this Procurement on behalf of Agency?   No  FORMCHECKBOX 

Yes  FORMCHECKBOX 


· Involved with Proposal development for this Procurement? No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 


		

		

		



		Name:_______________________


· Involved with this Procurement on behalf of Agency?     No  FORMCHECKBOX 

Yes  FORMCHECKBOX 


· Involved with Proposal development for this Procurement? No  FORMCHECKBOX 
   Yes  FORMCHECKBOX 


		

		

		



		Part B: Identify Associates of the Firm that are Relatives or Members of the Household of Agency employees currently working for Agency, if the Agency employee had or will have any involvement with this Procurement or Contract.






		Firm Associate’s Name




		Name and Relationship of Relative or Member of Household Employed at Agency

		Role at Agency

		Agency employee’s Role with this Procurement



		

		

		

		



		

		

		

		



		

		

		

		



		

		

		

		



		

		

		

		





(Make copies of this form as needed to list additional employees.)

COI Form




