Access Management Stakeholder Committee

December 6, 2011

Salem, Oregon 


	Group Decisions and/or Discussion

	Introductions:  

Development/Business Interests

Bob Russell, Oregon Trucking Association russell@ortrucking.org 
Mark Whitlow, RTF & ICSC MWhitlow@perkinscoie.com 

Practitioners

Brent Ahrend, Group Mackenzie bahrend@grpmack.com 

Jamie Jeffrey, City of Portland Jamie.Jeffrey@pdxtrans.org 

Other Participants

Ann Hanus, Association of Oregon Counties ahanus@aocweb.org
Del Huntington, Huntington Traffic Solutions del@huntingtontrafficsolutions.com 
Don Forrest, New Seasons Market donf@newseasonsmarket.com 
Oregon Department of Transportation

Bob Bryant, Region 4 Manager robert.w.bryant@odot.state.or.us 
Paul Mather, Highway Division Administrator paul.r.mather@odot.state.or.us 
Doug Bish, Traffic Services Engineer doug.w.bish@odot.state.or.us 

Erik Havig, Planning Manager erik.m.havig@odot.state.or.us
Harold Lasley, Access Management Manager harold.Lasley@odot.state.or.us 

Candice Stich, Region 2 Project Manager candice.a.stich@odot.state.or.us 
Peter Ignatovich, Office of Project Letting Support peter.v.ignatovich@odot.state.or.us 
Michelle Van Schaick, Meeting facilitator michelle.vanschaick@odot.state.or.us 
Consultants 

Scot Siegel, OAR writer

Meeting Agenda:

· Introductions and meeting overview



· Bob Bryant & Matt Garrett
· Review Temporary Rules Comments 



· Scot Siegal




· Parking Lot Items and AMSC work plan

· Harold Lasley




· Future Work Sessions in 2012 




· Adjourn
Introductions and Meeting Overview:
Bob Bryant led the introductions and thanked everyone for joining the committee. He explained that this meeting was going to be focused on rule making. He wanted to make sure everyone was clear on timelines and opportunities for weighing in and commenting on the draft rule. He reminded everyone that comments are appreciated. As commented a month ago, Bob mentioned that there hasn’t been a lot of opportunity for interaction. He expressed the need to make sure all comments are captured during the transition from temporary to permanent rule making. There also needs to be discussions about how to move rule making and new items forward. Matt Garrett reiterated Bob’s sentiments and also expressed appreciation of everyone’s time and commitment. He wanted to stress the timing issues that need to be abided by.  
Review Temporary Rules:
Scot Siegal led the discussion. He explained that the rules that the committee had before them were sent to the OTC and include responses received. He was also working from Mark Whitlow’s comments from an email received in October. The comments will focus primarily on 5 to 6 pages of draft rule. 
[At this point Scot realized the handout he was working from was formatted differently from the rules that were provided to the group.  The content was identical but the page numbers did not match.] 

The first comment was regarding “Permit for Private Approach” {734-051-3010}. Scot read Mark Whitlow’s comment from an email he sent on Friday, October 21 {bullet 1: 734-051-3010(5)(b) in email}. A discussion followed about the interpretation of the section and whether or not the changes made in response to Mark Whitlow’s comments were adequate. Mark Whitlow stressed his view that ODOT should not be reviewing  an approach application for conformance with local comprehensive plan elements. The discussion continued about assumptions made when using a TSP or a comp plan. Scot said there are a few provisions within the approach spacing standards that refer to adopted access management and interchange management plans taking precedence. Jamie Jeffrey shed some light on the subject from the view of the city. The bottom line is that the wording in the temporary rule requires the local government to confirm that the land use is approved before an approach permit is issued.   Local government confirmation is provided through the land use compatability statement (LUCS) referred to in the rules.   Mark said he was okay with this change.
The next comment was in regards to “Approach Permit Approval Criteria” {734-051-3010 (4)(d)}. Mark Whitlow suggested changing the word “identified” to “established”. Scot said that DOJ asked that this be left as is. Matt Garrett wanted to be sure context was conveyed when speaking with DOJ. Scot said he did not have context when asking for this word to be changed. Doug Bish suggested using the work “documented” and cited page 76 section 3 as an example of where the word was used. Mark felt that the word “established” would best convey intent that ODOT has burden of proof. 

Mark Whitlow wanted to add a new subsection (e) under “Approach Permit Approval Criteria” {734-051-3010 (4)} regarding the economic development needs of the subject property adjoining the property. This was flagged as a “parking lot” item. Bob Bryant indicated that this ended up as an overarching principle for all of the changes made to existing rules. It went from there to developing approval criteria that accomplished the overarching principle. Mark agreed with Bob. Bob asked how this fits in with other criteria established. Mark asked for a placeholder to be kept there and commented that it could be that Bob was right and there wasn’t a need for additional economic development language . It was decided that there would need to be some additional thought here.
The next section “Change of Use of a Private Approach” {734-051-3020} triggered an in-depth conversation regarding permitted and unpermitted approaches. This is an item that had been flagged as a “parking lot” issue. Mark Whitlow wanted to know what ODOT’s official position was on unpermitted approaches. Harold Lasley said that permitted approaches were approaches that had Permit to Operate or other written permission or “grandfathered” in by ODOT. Del Huntington said he recalled Jim Hanks saying that ODOT would approve approaches over the phone and fail to issue a formal permit. Bob Bryant stressed that the term “moving in the direction of” was added to invoke a conversation about unpermitted approaches for change of use applications. Matt Garrett reinforced Bob’s statement and said the department has made a commitment to work with applicants to “move in the direction of” a resolution. His concern was for applicants coming to the counter with these issues now. Bob Bryant agreed to draft language as a starting point for further work with the committee on unpermitted. Mark Whitlow reminded Bob that he had provided some language that the department can work from. Jamie Jeffrey agreed with Mark and recalled that the committee agreed to get back to this issue. She added that there was discussion at the last meeting as to the different terms added to the rules to distinguish between permitted and unpermitted driveways. Brent Ahrend and Jamie Jeffrey discussed where the language was that spoke about the types of driveways and Jamie remembered seeing in it the change of use language. She recalled there are a couple of consideration items that call out existing driveways, whether they are legal or not. There was also an idea about a having guidance that provides more clarification of this topic. Mark Whitlow wanted to make sure that the committee does not put resolution of this issue off for another six months. He wrote language and did not receive any feedback on it. He then asked everyone to take a few minutes to read his comments. Discussion continued within the group about this subject. Matt Garrett confirmed that this was a hot topic and the committee needed to find the mechanisms to get this resolved. He said the agency needed to put assets and resources toward this topic. He wanted to make sure the agency was consistent with where it has been with regards to assuming the burden of proof for safety and operations concerns. He realizes that there might be difficult discussions when permit documentation doesn’t exist. The discussion ended with Bob Bryant’s commitment to come up with something for everyone to review and to make this topic the entire agenda for next month’s meeting. 
Scot went back to Mark Whitlow’s email from October 21. He noted that the next 4 bulleted items Mark addressed had been changed to reflect his comments.
Harold noted that the length of time for the post-decision collaborative discussion is generally 45 days in accordance with ORS 183.502 referenced in section 3090(2) of the rules.   ODOT will generally use the same timeframe for “moving in the direction of” collaborative agreement process.  If agreement is not reached in 45 days, ODOT and the applicant can discuss if there is any benefit to continue the collaboration.  There was discussion about the length of time for the pre-decision collaborative discussion.  There was general agreement that that the requirement for ODOT to decide on the application within 30 and 60-day timeframes would effectively control the length of the pre-decision collaborative discussion.  
Scot continued with comments on {734-051-3020 (8)}, this reverted back to approaches. This is the section where ODOT proposed using the word “access” to denote consideration of both permitted and unpermitted driveways. The Department of Justice (DOJ) objected to this proposal on the grounds that  there were too many terms being used interchangeably so the term was removed from the temporary rules. Don Forrest mentioned that DOJ slowed down the process. He asked if there could be some benefit to having someone to DOJ attend the meetings. It was considered at one point and he thinks it would help the process. Candice Stich said a representative from DOJ would be invited to come to meetings from here on out when discussion pertained to the permanent rule. She said there will be DOJ representation at next meeting. Bob Bryant agreed with Don and said ODOT had the same issue with DOJ.
The next item Scot flagged was the timeline in section 734-051-3040.  Mark Whitlow commented that 3040 should incorporate timelines for change of use collaborative discussion and said it’s much better to avoid need to flip pages back and forth to see the relationship. Scot asked if there was a need to have section 3040 timeline information in change of use section 3020 as well. Mark thinks it should be the same in both places. Erik Havig agreed with Mark. Bob Bryant will take a shot at drafting something.
The next comment Scot mentioned was regarding more specificity on safety and operations concerns in section 4020. Del asked about the how the distances in 4020(3)(e) would be determined (“inadequate sight distance from an intersection…”). Jamie asked if the rule should reference “current” rather than “2004” AASHTO policy. Scot answered that DOJ’s response was that if material referenced was outside ODOT, the edition needs to be specified. Del asked how this (3)(e) is to be interpreted and whether the term “intersection” applies to public and private approach.   Harold said that intersection is in reference to public approaches as this rules was developed to address corner clearance issues. He also said ODOT is in the process of developing further guidance about how to apply this rule and will share that with the committee when it is ready. Discussion continued with specific examples of when signals are a factor, whether it is upstream or downstream, when spacing and sight distances come into effect and what sort of criteria should be used. Bob Bryant suggested that Harold get the technical team back together to address these concerns. It was agreed that these questions could be answered through email. Jamie wanted it to be clear that context needs to be considered when applying this rule.

Scot next focused discussion on alternate access language in 4020(5) and (6).  Jamie thought  if an applicant reads this “as is” it would not be clear how these rules work together.  It was generally agreed that more guidance is needed to clarify how alternate access is considered in these two rules.  Jamie suggested this might best be done in a user’s manual.  Scot made a note to review the language to help clarify intent of (5) in relation to (6).
Scot then asked for further comments from the group on the temporary rules.
Del had an issue with “Indentures of Access” {734-051-2030}, he thinks it borders on extortion. He said that the way this reads, it’s says you’re going to have to give up a reservation to get an indenture.   Harold explained that the way right of way performs indentures is to close the reservation that is being indentured and replace it with a new reservation at the indentured location.  There is no loss in the property owner’s reservations in this process.  Bob explained that it’s the legal process of keeping things whole. Discussion continued with specific explanation of indentures. Erik asked if there was a need to have this section in the rule. He thought it seemed like this language confuses the issue and could be removed. Del thinks it’s a flaw in the rule.  This was flagged for further consideration of whether to keep it in the permanent rules.
Jamie pointed out that the rules are unclear when it comes to new public streets that do not fall into the definition of “planned” . An example is a proposed new public street that hasn’t been identified in a TSP.  Bob said that the need for a section of rules to deal with public approaches has been identified and this need has been captured on the “parking lot” list. He said for now that the agency would look to local government to confirm whether a street was under local jurisdiction. Jamie thinks that issue needs to be addressed in rules or other guidance ODOT develops for how to deal with public approaches.  T

Ann Hanus described several comments on temporary rules that she will submit to ODOT in writing.  
Doug Bish had a problem with the definition in the rules for “speed limit”.    He said the definition should include reference to the basic rule.  Doug will send Harold recommendation for revising definition.
“Parking Lot” Items and AMSC work plan:
Harold went over the list of parking lot items. He gave a description and a brief explanation of all the issues that need further work. One of the things he asked for was to decide what the priorities are for the permanent rule. The public review process is in mid-February. Don noticed that there was no way to accomplish all the items on the list. Harold agreed and said the group should focus on the high priorities. He is trying to determine what changes need to be made in the temporary rules for the permanent ones. He asked if everyone understood what the list was. 
Harold next discussed the “Work Plan Timeline”. It starts in December and runs through June of next year with OTC approval in late June. He warned that if the committee did not accomplish the completion of the permanent rule by the June date, the temporary rules will be ineffective and we will have to revert to the old rule. 

It was agreed to select “Change of Use” as a top priority for permanent rulemaking. Harold mentioned that there has been a lot of work done on change of use beginning in SB 1024.  He thought “Safety and Operations” should be next because these are used to evaluate every approach and there are several criteria that have raised questions.  

Bob commented that “Unpermitted Driveways” issue needed to be moved to a top priority and work should be started on this as soon as possible. Jamie agreed and commented that this can be tied into “Change of Use.” 

Harold warned that there is a limited timeframe, and a strong commitment is needed from this group. There is also a need to talk about when the next meeting will occur. 

Matt Garrett said he likes this direction. He feels the committee is taking the rhetoric and breathing life into it to make it tangible. There is a Oregon Transportation Commission (OTC) meeting on December 21 and Matt asked everyone, if schedules allow, to share some thoughts, comments and critiques with the Commission. Matt mentioned the new chair has been selected and this will be his first official meeting. The meeting will be held in the Public Utilities Commission Building in downtown Salem, and the specific information will be made available on the website. Matt reiterated his appreciation to the group. He certainly understands the gravity of instituting the statute into rules. He wants to make sure the agency identifies, prioritizes and continues movement of this process.  
Ann Hanus would like to send this rule out for comments to AOC members and asked when she should ask for feedback. Candice Stich said comments should be submitted in the next few weeks. Ann asked if by the Jan 15th would be acceptable. Candice agreed that would be acceptable.

Bob Bryant asked Harold Lasley when the formal public comment period begins for the permanent rules. Specifically if the period started when the rules were sent to small businesses. Harold answered yes.  Harold wanted the committee to be aware that when the rules are sent out, they should have all the major pieces established. There can be small changes made after February, but majority of the work should be done. Ann wanted clarification that small changes were ok during public comment. She asked if ODOT would present future drafts of permanent rules using track changes. Scot said that can be done. Mark asked if line numbering could be included on drafts for ease of reference.  Scot agreed.  Don asked who the liaison for was for the OTC. Paul answered that OTC can be brought into the discussion as we go. He believed that is why the director wants the committee there at next meeting. Ann asked what role the legislative oversight task force will have regarding the rules. Paul said it was up to them. Don asked who the current members were. Paul said that they have not all been named yet. Harold said that one of the roles as defined in statute is to help facilitate implementation. Paul said the agency is required to staff to the task force. Harold thinks it would be a good idea to get a smaller group to work on the change of use and unpermitted approaches issues and bring proposals back to big committee. Candice posted some dates. 
Action item – Bob will draft language on change of use and unpermitted approaches and bring it back to committee: 
· Session 1 Week of January 9th

http://www.doodle.com/ikvztcxr8e9vkkyv
· Session 2 Week of February 6th

http://www.doodle.com/z7s94z5463ix9ub6
· Session 3 Week of March 5th

http://www.doodle.com/v79nc77qsik8qwcu
A sub team was identified to work on the “Change of Use” and “Unpermitted Approaches.”   
The subcommittee will meet December 13 at 9 am at Mark’s office and December 21 at 8:30 am in the Director’s office:
Mark Whitlow

Don Forrest

Jamie Jeffrey

Del Huntington

Brent Ahrend

Bob Bryant

Harold Lasley

Tuesday December 13th at 9am

1120 NW Couch Street  Portland, Or 97209

Parking under the structure

Wednesday December 21st at 8:30am

1150 Chemeketa Street, Directors Office,  Salem, Oregon 

Pay parking at meter on street

Harold stressed that input on the parking lot list should be sent to him. 

Agenda for December AMSC Meeting will be sent one week prior to the meeting


