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Contract Change Order No. __

Contract No., Project Name


USE THIS VERSION IF YOUR PROJECT FALLS UNDER THE 
2002 STANDARD SPECIFICATIONS

SECTION 00199 – DISAGREEMENTS, PROTESTS, AND CLAIMS

Comply with Section 00199.20 of the 2002 Standard Specifications, supplemented and/or modified as follows:

Replace the last sentence of Section 00199.20(f) with the following:

(g)
Protest Evaluation by Third Party Neutral – If the Engineer agrees that the Contractor has fully complied with the requirements described in Section 00199.20(b), and if the Engineer fully or partially denies, in writing, the Contractor’s protest according to Section 00199.20(f), the Contractor may request that a mutually selected Third Party Neutral review the protest.


If the Contractor does not accept the Engineer’s evaluation of the protest, or either Contractor or Engineer disagrees with the resolution recommended by the Third Party Neutral, the Contractor may pursue a claim as described in Section 00199.30.

Add the following subsections:

00199.25 Third Party Neutral – 

(a)
General


A Third Party Neutral (TPN) has been added to the process through which the Parties agree to obtain a neutral review of disagreements as defined in Section 00199.00.


Communications within the TPN process will not be confidential.  At the first meeting with all Parties a Mediation Confidentiality Agreement will be signed by all Parties, including the TPN.


The TPN is an advisory individual who assists in the resolutions of disagreements between the Engineer and Contractor.  The use of the TPN has two goals.  One is the timely third-party review and recommendation for resolution of disagreements that have not been resolved by bilateral negotiations as specified in 00199.20(a-f).  The second is the reduction or prevention of claims and disputes by: (1) promoting early and rational identification of issues; (2) promoting constructive communication; and (3) making available a prompt nonbinding remedy which promotes bilateral negotiations.


Either the Engineer or Contractor may submit in writing to the other party and the TPN a request for a TPN informal review of an issue in accordance with the 00199.20(g) phase of the disagreement and protest resolution process.  It is not intended for the Engineer or Contractor (Parties) to default on their contractual responsibility under Sections 00199.10 and 00199.20(a-f) by indiscriminately assigning them to the TPN.  It is intended that the TPN will encourage the Parties to resolve disagreements without resorting to bringing an issue to the TPN.  It is essential that effective bilateral negotiations have been undertaken and completed at the project level before requesting an informal review and recommendation by the TPN.

For the TPN to be effective, it is essential that the TPN be familiar with the terms of the Contract and all Contract documents, is familiar with the work site and Contractor’s schedule, and is familiar with the Engineer’s and Contractor’s project management teams.  This is typically accomplished through site visits and regularly scheduled TPN meetings.

(b)
Selection of the Third Party Neutral


The TPN is a mutually-selected individual qualified in disciplines relevant to the project.  Neutrality and credibility are assured by: (1) disclosure statement of actual or possible conflict of interest (COI); (2) submittal of resumé and experience history; and (3) acceptance of the individual by both Parties.  The individual shall not be an advocate or representative of either party and must remain neutral.


Each Party will nominate, in writing, three individuals from a panel of individuals maintained by the Agency available to serve as a TPN.  The Parties will review the lists and mutually select an individual from the lists to appoint as the TPN.


Both Parties shall convey written acceptance of the jointly selected individual within two weeks of selection of the TPN.


Any dispute between the Parties related to the selection of the TPN shall be resolved by an arbitrator selected by and paid by the Agency.

(c)
Criteria for Membership on TPN


For purposes of this Section, the term “member” also includes the member’s current primary or full-time employer, and “involved” means having a contractual relationship with the Agency or Contractor at any tier.  The criteria and limitations for membership are:
· No member shall have an ownership interest in the Contractor, at any tier, involved in the Project, or a financial interest in the Contract, except for payment for services as the TPN.

· Except for fee-based consulting services on other projects, no member shall currently be employed by, or have had financial ties to, the Engineer or Contractor at any tier.

· No member shall have had a close professional or personal relationship with the Engineer or the Contractor, at any tier, involved in the Project without full disclosure to all parties.

· No member shall have had prior involvement in the Project, or a nature which could compromise the ability to participate impartially in the activities of the TPN.

· During tenure on the TPN, no member shall be employed, including fee-based consulting services, by the Engineer or the Contractor, at any tier, involved in the Project.

· During tenure on the TPN, no member shall engage in a discussion or make an agreement with the Engineer or the Contractor, at any tier, involved in the Project regarding employment after the Project is completed.

· It is strongly recommended that the TPN not be currently acting as the TPN on other projects with the Contractor.

(d)
Disclosure Statement


The TPN shall submit a complete disclosure statement for the approval of both the Engineer and the Contractor.  The statement shall include a resumé of experience with verifying references and a declaration describing how the prospective candidate meets the criteria for membership above.
(e)
Costs


TPN costs will be shared equally between the Contractor and the Engineer.


Engineer and Contractor will each pay their own costs.


Following the selection and acceptance of the TPN, the Contractor will negotiate and reach agreement of hourly rates, acceptable expense items, and billing procedures with the TPN.


When payment is requested by the TPN, the TPN will submit invoices to the Contractor who will review the invoices for agreement with the negotiated hourly rates and expenses and pay the approved invoice amounts.


The Contractor will submit copies of paid invoices to the Engineer.  The Engineer will reimburse the Contractor 50% of the paid TPN costs, plus an 8% administrative markup on the total amount invoiced by the TPN to the Contractor.

(f)
Responsibility of the TPN


The TPN will become familiar with the Contract Documents, work site, and the parties project management team members.  The TPN will hold regular project meetings and site visits to accomplish this.


When requested in writing, the TPN will hold informal review hearings and subsequently render recommendations for resolution of issues between the Parties arising from the Construction Contract.  The TPN’s recommendations will be in writing and presented in conference with the Parties.


All discussions between the TPN and the Parties regarding the Project shall be in the presence of both Parties.


The TPN will refrain from giving any advice or consultative services to either party, its Principals or Attorneys, or any other affiliate which may have a beneficial interest in the Contract.  The TPN will act in a completely fair and impartial manner.  During regular meetings, job site visits, and reviews, the TPN will refrain from expressing opinions on particular issues or disputed items.


The TPN will not meet with or discuss issues or disputes with an individual Party, except with both Parties’ agreement.  The TPN shall not undertake independent investigations of any kind pertaining to issues or disputes except as jointly agreed to by the Parties and the TPN.  There will be no ex-parte communications between the TPN and the Parties unless agreed to by both Parties.
(g)
Regular Meetings and Site Visits


Following establishment of the TPN, a field visit to review the work site and meet the project management team will be conducted.  The TPN, the Engineer, or the Contractor can request further site visits to review specific project dispute issues when appropriate.  All regular meetings will be held on a location mutually agreed to by the TPN, the Engineer, and the Contractor.  The frequency of regular meetings will be set by the TPN in consultation with the Parties.  Each meeting will consist of a round table discussion and may include a field inspection of the work.  The round table discussion will be an opportunity for a free exchange of information between the TPN and the Parties.  The TPN will otherwise determine the format of the meetings.  The Engineer will be responsible for supplying a note keeper and providing meeting minutes to all Parties.

(h)
Hearings


When either Party presents a written request to the TPN to hear an issue, the TPN shall decide, in consultation with the Parties, when the Hearing should be held.  The Parties should bring issues to the TPN in a timely way so the Work is not impeded.


Each Party shall submit brief Position Papers outlining the disagreement and the basis of their position, listing the Contract Specifications that support its position, and the actions each has taken so far to resolve the issue.  The Position Papers will be exchanged between the Parties and sent to the TPN as directed by the TPN.


The Engineer and Contractor shall have a representative at all hearings.  Attorneys will not participate in the Hearing.


The format of the TPN hearing will be determined by the TPN, Engineer and Contractor, and is intended to be informal.  The TPN may request for either Party, without limitation, documents or information that would assist the TPN in making recommendations.  Failure to provide requested documentation may be a factor in the TPN recommendation.


During the Hearing, the TPN should not express an opinion concerning the merit of any facet of the case.  After the Hearing is concluded, the TPN shall reach a conclusion in private.  The TPN shall put their recommendation, together with reasons supporting the recommendation in the form of a signed written report to the Parties within 15 days of the Hearing.

If the Parties accept the TPN recommendation, they shall do so in writing within 10 days of receiving the TPN recommendation by providing both the TPN and the other Party its written acceptance.  Both the Contractor and the Engineer have the right to reject the TPN recommendation.  Not accepting the TPN recommendation may result in further discussions between the Parties, with or without the TPN, or the Contractor may escalate the issue to Section 00199.30.


The TPN specifications do not in any way change the contract requirements set forth in Section 00199.30 including Section 00199.30(b).
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