
Wetland Permits and Regulations 

• Brad Livingston – Geo-Environmental 
• Ken Sargent - Region 1 



Water Resources Regulations 

FEDERAL  
Clean Water Act (CWA) 
• Section 404 
• Section 401 
STATE 
Oregon Removal-Fill 
Law 
LOCAL  
County Code 

 



FEDERAL 

Section 404 CWA  
 
• Implemented by the US 

Army Corps of Engineers 
(USACE) 

• Regulatory oversight by 
the US Environmental 
Protection Agency (EPA) 

Section 401 CWA 
 
• Implemented by the 

Oregon Department of 
Environmental Quality 
(DEQ) 

• Regulatory Oversight by 
the USACE 

 

Presenter
Presentation Notes
See 
http://water.epa.gov/lawsregs/lawsguidance/cwa/wetlands/regs_index.cfm




WATERS OF THE US 
(2008) 
1. Traditional Navigable 

Waters & adjacent 
wetlands  

2. Interstate Waters 
3. Relatively permanent 

tributaries (3 months 
flow) & abutting 
wetlands 

4. Nexus Tributaries 
(not relatively 
permanent) & 
adjacent wetlands 

5. Isolated Wetlands? 

Presenter
Presentation Notes
TNW Rules of thumb– anything you can paddle in a kayak or canoe or can’t jump across
Adjacent – means bordering or neighboring.  However… wetland separated from other waters by man-made dikes, barriers, or natural barriers such as dunes or natural river berms are considered adjacent.

Abutting wetlands require a direct surface water connection. 

Proposed Rule – Federal Register- http://www.gpo.gov/fdsys/pkg/FR-2014-04-21/pdf/2014-07142.pdf

Current Guidelines - http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/cwa_juris_2dec08.pdf






USACE NEXUS TRIBS and 
WETLANDS 

Nexus analysis will assess 
the flow characteristics and 
functions of the tributaries 
and (similarly situated) 
adjacent wetlands to 
determine if they 
significantly affect the 
chemical, physical or 
biological integrity of the 
downstream traditionally 
navigable waters. 

 

Presenter
Presentation Notes
Significantly = more than speculative or insubstantial
Similarly situated – does it apply to tributary or traditional navigable waters?

Rapanos Supreme Court decision - http://www.supremecourt.gov/opinions/05pdf/04-1034.pdf





USACE NEXUS PROCESS KILLS 
SCHEDULES 
• Delineation Report  
• NEXUS Analysis 
• USACE District Office 

Review (Case by Case 
Basis) 

• EPA/USACE  

 



NEXUS Jurisdictional Determination 

• Just don’t go 
there 

• All wetlands are 
regulated by the 
state  

• Slows project 
delivery 

• Adds cost 

Presenter
Presentation Notes
Jurisdictional Determination Guidebook:   http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/jd_guidebook_051207final.pdf



Not Waters of the US 

• Ditches in upland 
that drain uplands 

• Artificially irrigated 
wetlands 

• Prior Converted 
Croplands 



Not Waters of the US (continued) 

• Artificial pools 
created in uplands 

• Water filled 
depressions 
incidental to 
construction 

• Wastewater 
Treatment Systems 

• Isolated Wetlands? 
 
 

Presenter
Presentation Notes
Isolated wetlands must pass Nexus Test. 
USACE hesitant to include isolated wetlands after SWANCC



USACE Types of Permits 

• Nationwide 
 Nationwide 14 Linear Transportation 
 Projects < 0.5 acre   
• Individual  

 > 0.5 acre 
 Alternatives Analysis 
 Public Comment Period 

Presenter
Presentation Notes
Nationwide Permits -
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits/NationwidePermits.aspx





USACE Triggers 

Fill in Waters of the US including wetlands 
 

Joint Permit Application (JPA) 

• Impact Analysis  
• Alternatives Analysis - Avoidance and 

Minimization 
• Compensatory Mitigation 

Presenter
Presentation Notes
Note – triggers include incidental fall back from excavation
JPA - submit the same permit application to USACE and DSL



USACE EXEMPTIONS 

• Maintenance 
• Farming 
• Silviculture 

Maintenance, including emergency 
reconstruction of recently damaged 
parts, of currently serviceable 
structures such as dikes, dams, 
levees, groins, riprap, breakwaters, 
cause-ways, bridge abutments or 
approaches, and transportation 
structures. Maintenance does not 
include any modification that changes 
the character, scope, or size of the 
original fill design.  



USACE Timelines 

• 30 day 
completeness 
review 

• 45 days to issue 
permit 

• Add time for 
complex projects 
with major 
impacts  

 
 



Section 401 CWA 

• Water Quality Management Plan (WQMP) 
• DEQ review for Individual Permit 
• ODOT (William Fletcher) review for Nationwide 

Permit  
 

Presenter
Presentation Notes
Stormwater Management Plan Guidelines 
http://www.deq.state.or.us/wq/sec401cert/docs/stormwaterGuidelines.pdf

DEQ Water Quality Certification Website - http://www.deq.state.or.us/wq/sec401cert/process.htm



STATE REGULATIONS 

• Oregon 
Department of 
State Lands 
Removal Fill Law  

• OAR 141-085 
 

Presenter
Presentation Notes
OAR 141-85 at  http://arcweb.sos.state.or.us/pages/rules/oars_100/oar_141/141_085.html

Removal Fill Guide http://www.oregon.gov/dsl/PERMITS/docs/Removal_Fill_Guide_May_2013.pdf#page=6




Waters of the State 

• Pacific Ocean 
• Estuaries 
• Rivers/Reservoirs 
• Intermittent and 

perennial streams  
• Lakes 
• Ponds 
• Wetlands 

 



Water of the State Continued 

Artificially created 
Wetlands and 
Ponds are 
jurisdictional if   
1) >1 acre  
2) created in part 

in waters of the 
state or  

3) mitigation  
 



Exempt artificially created wetlands 

If created in upland 
and constructed for  
 
 
 

• Settling sediment 
• Stormwater detention 

and treatment 
• Irrigation or stock 

watering  
• Fire suppression 
• Mining 
• Log storage 
• Aesthetic purposes 

 

Presenter
Presentation Notes
For wetlands Greater than one acre these facilities are exempt.



DSL Ditches 

Roadside Ditches 
• >10 ft. wide 
• Contiguous with 

“other” wetlands 
• Contains food or 

game fish 



DSL Ditches 



Triggers for DSL Permits 

• Fill or removal of 
more than 50 
cubic yards 

• Essential Salmon 
Habitat 

• State Scenic 
Waterway 

• Mitigation Site 
 

Presenter
Presentation Notes
Fill and removal amounts are combined.  Fill includes organic and inorganic material.  Removal includes only inorganic material.



DSL Permits 

• General Authorizations are an 
expedited process for 9 specific 
types of removal/fill activities that 
have minimal adverse effects. 

• General Permits can authorize a 
group of activities that are 
substantially similar in nature, 
recurring or ongoing; and have 
predictable effects and outcomes.  

• Emergency permits provide rapid 
approval in certain situations where 
there is an emergency that poses a 
direct threat to human health, safety 
or substantial property.  

• Individual permits are issued for 
projects that do not qualify for a 
General Authorization 
 

Presenter
Presentation Notes
see http://www.oregon.gov/dsl/PERMITS/docs/ga_descrip.pdf
GAs rarely apply to ODOT projects 
GP/Transportation is the one most often used
EP – Emergency only
Ips –everything else.




DSL Transportation General Permit  

• <5,000 cy w/only 1,000 
cy stream bank 
stabilization 

• <0.5 acre wetland impact 
• Not bogs, fens, playas, 

salt flats, alkaline lakes, 
hot springs, native wet 
prairies, vernal pools, 
inter-dunal wetlands, 
mature forested 
wetlands, ultramafic soil 
wetlands, wooded tidal 
wetlands, and undiked 
tidal wetlands 

 

Wetland 

Wetland 

Road 

Presenter
Presentation Notes
http://arcweb.sos.state.or.us/pages/rules/oars_100/oar_141/141_093.html




DSL Emergency Permits 
• Threat to public health or safety or substantial property 
• Urgent - not enough time to go through regular permitting process 
• Minimal impact – smallest feasible impact 



DSL Individual 
 Permit 
The anything else 
permit. 



DSL Timeline 

IPs 120 days/GPs 
60 days includes  
• Completeness 

Review  
• Public Review 
• Final Review 

regulator 

Presenter
Presentation Notes
Provide additional time to assure complete package
Provide additional time to negotiate mitigation 
Typically double.
Permit not needed for CE closeout – must know that it is immenient



DSL Exemptions 

• Maintenance 
• Forestry 
• Agriculture 

Presenter
Presentation Notes
Must follow bluebook for maintenance exemption



DSL Maintenance Exemption 

Fill or removal for 
maintenance of 
recently damaged 
currently 
serviceable 
transportation 
structures, including 
groins and riprap 
protecting roads 
and bridges.  

 



DSL Maintenance Exemption 

“Maintenance” includes  
• widening a structure 

<20% necessary to 
maintain its 
serviceability 

• removal of the 
minimum amount of 
sediment/soil 



Local Agency Regulations 

• Clean Water Services 
(Washington County) 

• Water Environment 
Services (Clackamas 
County) 

• City of Eugene 
 

Presenter
Presentation Notes
Be aware some local agencies have regulations involving buffers – vegetated corridors around wetlands.




Jurisdictional 
Ditch? 



Permit Needed 
For Maintenance? 



What permits are needed? 

• 800 sf of impact 
• 21 cubic yards of 

fill/removal 
 



Jurisdictional? 



Jurisdictional? 
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