
 

Local Agency Guidelines ï Section C 

July 2007 

15-1 

Section C         Certified Agency 

Chapter 15                                Advertising, Bid and Award Procedures 
 

This chapter specifies how local agencies may operate under a certification agreement with 

ODOT and use their own procedures to advertise, bid and award construction contracts for 

federal-aid projects on Non-NHS (National Highway System) routes.  

 

Additional information related to the advertising, bid and award process for personal services; 

architectural and engineering; and non-architectural and engineering contracts; is available in 

Section C, Chapter 12, Consultant Selection of this LAG Manual. 

 

In the sequence of project development, advertising, bid and award generally occurs in Phase V, 

after the completion of plans, specifications, and estimates (PS&E).  

 

Phase I 

Program  

Development 
(Planning)

Phase V 

Advertising 

Bid & Award

Phase VI

Construction 

& Contract 

Administration 

Phase II 

Project Dev. 
(NEPA,Permitting 

& Design)

Phase III 

Right of Way 

Acquisition

Phase IV 

Utilities

 
 

A. Overview 
 

The PS&E documents are used to advertise, bid and award the contract. Federal-aid projects must 

be advertised by either a local agency certified in advertising, bid and award, or by ODOT. 

Advertising, bid and award is the responsibility of the certified local agency as identified in the 

master certification agreement signed by the certified local agency and ODOT. The approving 

authority, as identified in the certification agreement, must approve the plans and specifications, 

and a professional engineer licensed in the state of Oregon must seal and date the plans and 

specifications.  

 

Local agencies wanting ODOT to administer construction contracts for their federal-aid projects 

should refer to Chapter 15, Advertising, Bid and Award, in Section B of this LAG Manual. 

 

B. Becoming Certified for Advertising, Bid and Award 
 

As indicated in the Introduction to Section C, Chapter 1, in order to become certified, a local 

agency must have in place the appropriate project management structure, certified inspectors, 

authorities, and quality control program. 

 

Local agencies may be certified to let contracts for their projects provided they meet the following 

requirements:  

 

¶ advertising ï the local agency complies with appropriate federal and state advertising and 

award laws; 



 

Local Agency Guidelines ï Section C 

July 2007 

15-2 

¶ agreements ï a certification agreement between ODOT and the local agency is in effect, as 

well as a project agreement; and 

¶ funds ï the local agency is participating in the cost of the project or has other special 

interests in the project. 

 

C. Roles and Responsibilities 
 

1. LOCAL AGENCY   
A certified local agency may advertise the project upon completion of the following activities: 

 

¶ the project is included in the current STIP; 

¶ PS&E has been approved by the certified local agency; 

¶ the environmental document is approved by ODOT and FHWA;  

¶ the projectôs right of way has been certified; 

¶ the utility certification is completed; 

¶ all appropriate Disadvantaged Business Enterprise (DBE) goals have been established (see 

Section B, Chapter 7, Civil Rights- DBE, for further details); 

¶ construction funds have been authorized by FHWA and ODOT; and   

¶ the local agency has obtained a federal-aid number from the ODOT Regional Local 

Agency Liaison. 

 

a. Applicable Law 

The local agency shall maintain procedures that follow all appropriate laws, regulations and 

other requirements applicable to Non-NHS Projects including but not limited to: 

 

 All non-Title 23 requirements such as: 

¶ National Environmental Policy Act (NEPA) and other environmental laws and 

requirements (Section C, Chapter 6, Environmental Process/Permits); 

¶ Uniform Relocation Assistance Act (Section C, Chapter 7, Right of Way); 

¶ Civil Rights Act of 1964 and other Civil Rights laws and requirements including the 

DBE Program (Section B, Chapter 7, Civil Rights- DBE; Chapter 8, Civil Rights- 

EEO/OJT; Section A, Chapter 7, Title VI Program); 

¶ Davis Bacon Act and other labor laws and requirements, Oregon State Bureau of 

Labor and Industries (BOLI) laws (Chapter 16, Construction and Contract 

Administration in Sections B and C); 

¶ Common Rule (49 CFR 18) with respect to procurement; and 

¶ Brooks Act (40 USC 1102). 

 

And selected Title 23 requirements: 

¶ competitive bidding requirements; 

¶ Buy America requirements - FHWA shall approve all properly supported requested 

waivers 23 CFR 635.410 (Section C, Chapter 16, Construction and Contract 

Administration); and 

¶ Manual on Uniform Traffic Control Devices. 

http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://www.fhwa.dot.gov/environment/nepatxt.htm
http://www.fhwa.dot.gov/infrastructure/rw01e.htm
http://www.usdoj.gov/crt/cor/coord/titlevistat.htm
http://www.wdol.gov/
http://www.oregon.gov/BOLI/index.shtml
http://www.oregon.gov/BOLI/index.shtml
http://www.oregon.gov/BOLI/index.shtml
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=29af0665d09ca70a46b6b0d575043cf2&tpl=/ecfrbrowse/Title49/49cfr18_main_02.tpl
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+1683+0++()%20%20AND%252
http://www.access.gpo.gov/uscode/title23/chapter1_subchapteri_.html
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=67b27f99f403b3975ebb4cba201282f2&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.4.1.6
http://mutcd.fhwa.dot.gov/index.htm
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FHWAôs Contract Administration Core Curriculum Participantôs Manual and Reference Guide 

(FHWA Guide) contains additional details regarding federal requirements. State statutes apply to 

the extent that they do not conflict with federal laws and regulations.   

 

b. Standard Specifications  
A certified local agency shall follow Oregon Standard Specifications for Construction, 

APWA Oregon Chapter, current edition, or the local agencyôs own standard specifications 

that meet all federal and state requirements. ODOT shall review the local agencyôs standard 

specifications for construction.  

 

2. ODOT  

ODOT will engage in a collaborative review process to ensure that the local agencyôs documented 

processes comply with federal and state law. If the local agency does not have its own 

documented procedures, the local agency shall be subject to the model rules adopted by the 

Attorney General per ORS 279A.065(4). In order to achieve and maintain certification in 

advertising and award, the local agency will need to revise any processes that do not meet federal 

requirements. Such processes include: 

 

1. approval to advertise; 

2. advertising Non-NHS projects;  

3. prequalification (optional); 

4. bonding; 

5. solicitation period; 

6. bid documents and bid opening; 

7. bid evaluation; 

8. contract award; and    

9. execution of contract. 

 

The certified local agency shall notify ODOT in advance of any change to the local agencyôs 

advertising and award rules, processes, and procedures. ODOT will provide program training, 

oversight and support to the local agency.  

 

The following sections of this chapter outline specific procedures and related laws for each of the 

above items listed 1-9. 

 

D. Procedures 
 

The Regional Local Agency Liaison will monitor local agency compliance with the following 

eleven process points for advertising, bid and award procedures. 

 

1. Approval to Advertise  
 

The local agency will use its own processes, as approved by ODOT, to advertise a project 

pursuant to ORS 279C.360.  

 

http://www.fhwa.dot.gov/programadmin/contracts/coretoc.htm
http://www.oregon.gov/ODOT/HWY/SPECS/2002_std_specs.shtml
http://www.leg.state.or.us/ors/279a.html
http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://www.leg.state.or.us/ors/279c.html
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REQUIREMENTS  

Once ODOT has received the items listed below and FHWA has authorized construction funds 

for the project, then a certified local agency can proceed with advertising for bids, undertaking 

project work, and purchasing materials. As noted previously, a project can only be advertised 

after the local agency has completed all of the following items. 

 

¶ Project Prospectus ï The project prospectus must be completed by the certified local 

agency and signed by FHWA. 

 

¶ Intergovernmental Project Agreement ï An intergovernmental project agreement and 

any amendments, shall be signed by all parties, shall be in effect, and the local agency 

must have obtained a contract number from ODOTôs Regional Local Agency Liaison. 

  

¶ PS&E Financial Spreadsheet ï The PS&E Financial Spreadsheet shall be received by 

ODOTôs Highway Finance, Program and Funding Services Manager, at least four weeks 

prior to advertisement, and construction funds must have been authorized by FHWA and 

ODOT.  

 

¶ PS&E ï The plans and specifications shall be approved and include all of the items 

needed in the Bidding Documents.  

 

¶ The Engineerôs Estimate shall include a detailed breakdown of all estimated construction 

costs, both federally participating and nonparticipating costs. In addition to the contract 

items, the Estimate shall include estimated construction engineering and administration 

costs, anticipated items not part of the contract or engineering, and an amount for 

contingencies.  

 

¶ DBE, OJT & EEO Requirements ï All appropriate civil rights goals have been assigned 

to the project by ODOTôs Office of Civil Rights. Chapter 7, Civil Rights- DBE in this 

LAG Manual, addresses additional Civil Rightôs details. 

 

¶ Right of Way Clearance ï The projectôs right of way must have been certified. Refer to 

Section C, Chapter 7, Right of Way for further information. 

 

¶ Environmental Clearance and Permits ï ODOT must have received the environmental 

clearance and permits. See Section C, Chapter 6, Environmental Processes for more 

details. 

 

NOTE: Violation of any of the requirements may jeopardize all or part of the projectôs eligibility 

for federal funding. In addition, no project shall be advertised for bids, nor shall any project 

work be undertaken, and no materials shall be purchased on any federal-aid project prior to 

authorization to proceed from ODOT or FHWA. Violation of this requirement will result in the 

project being ineligible for federal funding. Emergency relief projects may be the only exception 

to this requirement, see Section A, Chapter 3 in the LAG Manual for further details. 

http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
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The federal-aid number shall be assigned by ODOTôs Highway Program Office  

when ODOT requests FHWA to authorize the funds. After FHWA has authorized the 

construction funding, ODOTôs Highway Program Office, shall issue written approval to the 

certified local agency to proceed with advertising the project for bids.   

 

2. Advertising For Federally Funded Non-NHS Projects 
 

a. REQUIREMENTS  

If  a certified local agency chooses to use the procedures adopted by the local agencyôs Local 

Contract Review Board for advertising Non-NHS Projects, such procedures shall comply with all 

state and federal laws including the following.  

 

¶ Three-Week Minimum Period of Advertisement - The certified local agency shall 

advertise for a minimum of a three-week period prior to the opening of bids. The three-

week advertisement period begins when the advertisement is published.  

 

Larger/Complex Projects ï Projects with cost estimates of $10 million or more, or 

extremely complex projects, may have an advertisement period greater than three 

weeks (six weeks or more may not be excessive) to permit prospective bidders 

adequate time to prepare a responsive bid proposal. For major or specialty work, 

consideration may be given to advertising regionally to attract a larger number of 

qualified bidders. Also for more complex projects, scheduling a pre-bid meeting to 

address prospective contractorsô concerns and questions is considered good industry 

practice. If a pre-bid meeting is scheduled, a minimum of a four-week advertisement 

is recommended. This allows time for a pre-bid meeting and subsequent amendments 

to be prepared and distributed prior to bid opening, if necessary. ODOT recommends 

that the pre-bid meeting be mandatory. 23 CFR 635.112 

 

Shorter Advertisement Period ï If the certified local agency wants an advertising 

period of less than three weeks, the local agency shall document in the project file the 

reason for the shorter advertisement period. The local agency shall submit written 

request to ODOTôs Regional Local Agency Liaison for approval. ODOTôs approval 

should be shown on the documentation. Typically, shorter advertising periods are 

approved only for emergency correction of roadways or bridges. 23 CFR 635.112(b) 
  

¶ Publication in Newspaper ï The advertisement must be published at least once in a 

minimum of one newspaper, of general circulation in the area where the contract is to be 

performed and in as many additional issues and publications as the contracting agency 

may determine. The local agencyôs Local Contract Review Board may authorize 

advertisements to be published electronically instead of in a newspaper of general 

circulation if the Board determines that electronic advertisements are likely to be cost-

effective. ORS 279C.360  

 

¶ Publication in Trade Journal ï If the contract has an estimated cost in excess of 

$125,000, the advertisement must be published in at least one trade newspaper of general 

statewide circulation such as The Daily Journal of Commerce. The local agencyôs Local 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=cbf355d9131c5dee331c8d7144de0b1c&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.12
http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=cbf355d9131c5dee331c8d7144de0b1c&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.12
http://www.leg.state.or.us/ors/279c.html
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Contract Review Board may require an advertisement to be published more than once or 

in one or more additional publications. ORS 279C.360 

 

¶ Advertisement Content (ORS 279C.360) ï All advertisements for public improvement 

contracts must state: 

 

¶ the public improvement project; 

 

¶ the office where the specifications for the project may be reviewed; 

 

¶ the date that prequalification applications must be filed under ORS 279C.430 and 

the class or classes of work for which bidders must be pre-qualified if 

prequalification is a requirement; 

 

¶ the date and time after which bids will not be received, which must be at least five 

days after the date of the last publication of the advertisement; 

 

¶ the name and title of the person designated for receipt of bids; 

 

¶ the date, time and place that the contracting agency will publicly open the bids; 

and 

 

¶ whether the contract is for a ñpublic workò subject to ORS 279C.800 to 279C.870 

or the Davis-Bacon Act;   

 

¶ Solicitation Documents (ORS 279C.365) ï All contracting agencyôs solicitation 

documents for a public improvement contract shall, at a minimum, include: 

 

¶ that each bid must identify whether the bidder is a resident bidder, as defined in 

ORS 279A.120; 

 

¶ that the contracting agency may reject any bid not in compliance with all 

prescribed public contracting procedures and requirements and may reject for good 

cause all bids upon a finding of the agency that it is in the public interest to do so; 

 

¶ information addressing whether a contractor or subcontractor must be licensed 

under ORS 468A.720; and 

 

¶ that a bid for a public improvement contract may not be received or considered by 

the contracting agency unless the bidder is licensed by the Construction 

Contractors Board or the State Landscape Contractors Board. 

 

¶ Addenda ï The local agency must obtain approval from ODOT for any addenda that 

contain a major change to the approved plans or specifications during the advertising 

period before transmitting the addendum to the individual contractors holding the plans, 

specifications, and bid document data.   

http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.wdol.gov/
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279a.html
http://www.leg.state.or.us/ors/468a.html
http://www.oregon.gov/CCB/index.shtml
http://www.oregon.gov/CCB/index.shtml
http://www.oregon.gov/CCB/index.shtml
http://www.oregon.gov/LCB/index.shtml


 

Local Agency Guidelines ï Section C 

July 2007 

15-7 

Minor addenda need not receive prior approval but should be identified by the local 

agency at the time of or prior to requesting ODOT approval. The local agency shall 

provide assurance that all bidders have received all issued addenda. 23 CFR 635.112(c) 

  

 After the local agency has obtained proper approvals, the local agency may change a 

solicitation document only by issuing written addenda. The local agency shall notify 

prospective bidders of addenda consistent with the standards set forth by the Notice. The 

solicitation document shall specify how the local agency will provide notice of addenda 

and how the local agency will make the addenda available. The local agency shall issue 

addenda within a reasonable time to allow prospective bidders to consider the addenda in 

preparing their bids.   

 

FHWA shall approve addenda for ñmajor changesò in scope and all changes to project 

limits. Major change means a change that will significantly affect the federal funds of the 

project or alter the scope of work. ODOT shall review all addenda. The certified local 

agency will ensure that all potential bidders will receive the approved addendum as 

expeditiously as possible. 23 CFR 635.112(c); 23 CFR 635.102 

 

¶ Nondiscriminatory Procedures ï The certified local agencyôs advertising policies shall 

afford nondiscriminatory bidding procedures to all qualified bidders regardless of national, 

state or local boundaries and without regard to race, color, religion, sex, national origin, 

age, or handicap. 23 CFR 635.112(d) 

 

No local agency shall bid in competition or enter into a subcontract with private 

contractors. 23 CFR 635.112(e)  

 

Pursuant to ORS 279C.390, certain contracts or classes of contracts may be exempted 

from particular bid security requirements and particular requirements that good and 

sufficient bonds be furnished to ensure performance of the contract and payment of 

obligations incurred in the performance.  

 

If any provisions or policies operate contrary to federal requirements including Title VI of 

the Civil Rights Act of 1964, and prevent responsible, qualified bidders from submitting 

bids, then such provisions or policies shall not be applicable to federal-aid projects. 23 

CFR 635.112(d) Refer to Section A, Chapter 7, Title VI for additional details. 

 

Title VI ï The certified local agency shall comply with the standard U.S. Department of 

Transportation (USDOT) Title VI Assurances by inclusion of the following language in 

the advertisement (solicitation for bids):  

 

The [certified local agency] in accordance with Title VI of the Civil Rights Act of 

1964, 78 Stat. 252, 42 U.S.C. 2000d to 2000-4 and Title 49, Code of Federal 

Regulations, Department of Transportation, subtitle A, Office of the Secretary, Part 

21, nondiscrimination in federally assisted programs of the Department of 

Transportation issued pursuant to such Act, hereby notifies all bidders that it will 

affirmatively insure that in any contract entered into pursuant to this advertisement, 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=517230954b113c86263239f7d9ed9342;rgn=div8;view=text;node=23:1.0.1.7.23.1.1.12;idno=23;cc=ecfr
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&tpl=/ecfrbrowse/Title23/23cfr635_main_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&rgn=div8&view=text&node=23:1.0.1.7.23.1.1.12&idno=23
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b50fc2b8bfbea4dfb6941a6de231cbc3&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.12
http://www.leg.state.or.us/ors/279c.html
http://www.usdoj.gov/crt/cor/coord/titlevistat.htm
http://www.usdoj.gov/crt/cor/coord/titlevistat.htm
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&rgn=div8&view=text&node=23:1.0.1.7.23.1.1.12&idno=23
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&rgn=div8&view=text&node=23:1.0.1.7.23.1.1.12&idno=23
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&rgn=div8&view=text&node=23:1.0.1.7.23.1.1.12&idno=23
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disadvantaged business enterprises will be afforded full opportunity to submit bids in 

response to this invitation and will not be discriminated against on the grounds of race, 

color or national origin in consideration for an award. 

¶ If a DBE goal applies to the project, the certified local agency shall include in the 

advertisement the following statements:  

 

¶ The DBE goal percentage per project.   

 

¶ ñThis project is subject to the DBE policy statement as cited in 49 CFR 26.ò  

  

¶ ñThe DBE is subject to commercially useful function (CUF) requirements.ò  

 

¶ ñWhen a DBE participation goal has been assigned on a contract, the contractor 

and subcontractor must comply with the commercially useful function (CUF) 

provisions. The CUF provisions require that the DBE actually perform, manage, 

and supervise all assigned responsibilities. Where on-the-job training (OJT) 

participation goals have been assigned, the contractor must comply with the 

relevant special provision requirements. Additionally, the contractor and 

subcontractor are subject to contract wage and equal employment opportunity 

(EEO) work force composition requirements contained in the affirmative action 

special provisions of each contract.  23 USC 140 EEO requirements.ò   

 

¶  ñAll bidders are notified that the DBE will be afforded full opportunity to submit 

bids in response to invitations to participate in any contract entered into pursuant to 

this advertisement.  In consideration for an award, persons or firms will not be 

discriminated against because of race, age, color, sex, religion, national origin, 

mental or physical handicap, political affiliation, or marital status.ò   

  

 See Section B Chapter 7 DBE and Chapter 8 EEO/OJT for more information. 

 

¶ The following statement must also be included in the advertisement for bids: 

 

ALL PROJECTS HAVE MINIMUM WAGE RATE REQUIREMENTS. 

FEDERALLY-FUNDED PROJECTS, EXCEPT LOCAL ROAD AND RURAL 

MINOR COLLECTOR PROJECTS, ARE SUBJECT TO THE "GENERAL WAGE 

DETERMINATION ISSUED UNDER THE DAVIS-BACON AND RELATED 

ACTS FROM THE U.S. SECRETARY OF LABOR", UNLESS A HIGHER WAGE 

RATE AND FRINGE BENEFITS ARE REQUIRED PURSUANT TO OREGON 

LAWS 2005, CHAPTER 360, AS PROVIDED IN THE OREGON BUREAU OF 

LABOR AND INDUSTRIES (BOLI) PUBLICATION TITLED "PREVAILING 

WAGE RATES FOR PUBLIC WORKS CONTRACTS IN OREGON SUBJECT TO 

BOTH THE STATE PWR AND FEDERAL DAVIS-BACON ACT" 

"DETERMINATIONS" AND BOLI'S "PREVAILING WAGE RATES FOR 

PUBLIC WORKS CONTRACTS IN OREGON SUBJECT TO BOTH THE STATE 

PWR AND FEDERAL. DAVIS-BACON ACT" WAGE ARE AVAILABLE ON 

THE WEB AT http://www.oregon.gov/ODOT/HWY/SPECS/wages.shtml  

http://www.oregon.gov/ODOT/HWY/SPECS/wages.shtml
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STATE-FUNDED PROJECTS AND FEDERALLY-FUNDED LOCAL ROAD AND 

RURAL MINOR COLLECTOR PROJECTS ARE SUBJECT TO BOLI'S 

"PREVAILING WAGE RATES FOR PUBLIC WORKS CONTRACTS IN. 

OREGON" BOLI'S WAGE RATES ARE ALSO AVAILALE AT THE ABOVE 

WEBSITE. 

 

¶ Proof of Advertisement ï The local agency is responsible to ensure that proof of 

advertisement shall be retained in the project file.   

 

b. REQUIRED IN BID DOCUMENTS  

¶ Items Required for Responsive Bid ï The certified local agency shall clearly identify in 

the bidding documents those requirements which the bidder must assure are complied with 

to make the bid responsive. If the bidder fails to comply with these identified bidding 

requirements, such failure shall make the bid non-responsive and not eligible for award 

consideration. 23 CFR 635.112(h) 

¶ Non-Collusion Provision ï Certified local agencies must include a non-collusion 

provision in the bidding documents substantially as follows: 

Each bidder shall file a statement executed by, or on behalf of the person, firm, 

association, or corporation submitting the bid certifying that such person, firm, 

association, or corporation has not, either directly or indirectly, entered into any 

agreement, participated in any collusion, or otherwise taken any action, in restraint of 

free competitive bidding in connection with the submitted bid. Failure to submit the 

executed statement as part of the bidding documents will make the bid non-responsive 

and not eligible for award consideration. 23 CFR 635.112(f) 

1. The certified local agency will provide the required form for the statement to each 

prospective bidder. 

2. The statement shall either be in the form of an affidavit executed and sworn to by 

the bidder before a person who is authorized by law to administer oaths or in the 

form of an unsworn declaration executed under penalty of perjury of the laws of 

the United States. 

¶ Congressional Lobbying Prohibited with Federal-Aid Funds ï The certified local 

agency shall include the lobbying certification requirement pursuant to 49 CFR part 20 

and the requirements of 49 CFR part 29 regarding suspension and debarment certification 

in the bidding documents. 23 CFR 635.112(g) 

¶ Plans Specifications and Estimates ï The local agency shall ensure that project specific  

specifications and plans are developed. Specifications and plans shall describe the location 

and design features and the construction requirements in sufficient detail to allow for 

accurate bids, to facilitate the construction, and to enable the local agency to control the 

project. 23 CFR 630, Subpart B  See Section C, Chapter 11, PS&E for further information.  

 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&rgn=div8&view=text&node=23:1.0.1.7.23.1.1.12&idno=23
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&rgn=div8&view=text&node=23:1.0.1.7.23.1.1.12&idno=23
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=e9c7f7e3f89d528b39f292ec0e472185&tpl=/ecfrbrowse/Title49/49cfr20_main_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=e9c7f7e3f89d528b39f292ec0e472185&tpl=/ecfrbrowse/Title49/49cfr29_main_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c8e442af54108279ae23adfe982fea49&rgn=div5&view=text&node=23:1.0.1.7.20&idno=23#23:1.0.1.7.20.2
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The local agency shall ensure that the specifications/contract includes but is not limited to  

 the following: 

 

1. On all projects, contracts for projects shall specify the minimum percentage of 

work that a contractor must perform with its own organization. This percentage 

shall be not less than 30 percent of the total original contract price excluding any 

identified specialty items. 23 CFR 635.116(a). 

 

2. The requirement of a performance bond and a payment bond in a sum equal to the 

contract price and in bond forms that have been approved by ODOT. ORS 

279C.380 Further details regarding bonds follow later in this chapter of the LAG 

Manual. 

 

c. CONSIDERATIONS 

Engineers Estimate   

FHWA discourages disclosure of the Engineerôs Estimate. It is recommended that the Engineerôs 

Estimate be kept strictly confidential until the low bidder has executed the contract documents. 

The certified local agency shall ensure that the Engineerôs Estimate for a particular project is not 

published. If a contracting agency does publicize the estimate, the information must be made 

available to all bidders. Placing a cost range in the project advertisement for each project is 

acceptable. The purpose of the range is to provide information to bidders regarding bonding 

requirements. FHWAôs Contract Administration Core Curriculum Participantôs Manual and 

Reference Guide, 2006  (2006 Guide) on page 96.  

 

3. Prequalification (Optional)  
 

As noted in FHWAôs 2006 Guide pages 120-124, FHWA recommends certified local agencies 

prequalify prime contractors. Certified local agencies may use their own approved 

prequalification process of prospective bidders, as approved by ODOT. In the event that a local 

agency does not have an ODOT approved process in place, the local agency can use ODOTôs 

approval of a contractorôs prequalification.   

 

Note, if the certified local agency decides to prequalify prospective bidders, the local agency shall 

have written procedures for mandatory prequalification, joint ventures, and special 

prequalification by using one of the following methods: 

 

¶ the local agency may use its own procedures and the local agencyôs Local Contract 

Review Board shall adopt such procedures and a contractor prequalification form for 

prime contractors. ORS 279C.430; or use the Attorney General Model Rules OAR 137-

049-0220; 137-049-0370;  

 

¶ utilize ODOTôs Prequalification Procedures specified in the Oregon Standard 

Specifications for Construction, APWA Oregon Chapter, current edition; or 

 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.leg.state.or.us/ors/279c.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://www.oregon.gov/ODOT/HWY/SPECS/2002_std_specs.shtml
http://www.oregon.gov/ODOT/HWY/SPECS/2002_std_specs.shtml
http://www.oregon.gov/ODOT/HWY/SPECS/2002_std_specs.shtml
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¶ OAR 731-005-0450, OAR 734, Division 10, and ODOTôs procedures and form 

concerning prequalification of prime contractors.   

 

a. PREQUALIFICATION REQUIREMENTS  

If the local agency adopts their own procedures through a Local Contract Review Board, the 

procedures shall with comply with all state and federal laws and specifically address the 

following items. 

 

¶ The qualification must as a minimum consist of bond capability as required by state law 

and compliance with licensing requirements of state law. The local agency may include 

additional requirements. ORS 279C.375 and 279C.430 

 

If a contractor is prequalified with ODOT to perform contracts, then that contractor is 

presumed qualified with any other public agency for the same kind of work. ORS 

279C.435 FHWA suggests that each prequalified contractor be required to update their 

information annually. FHWAôs 2006 Guide page A-46. 

 

¶ Prime contractors may be required to submit a special prequalification in addition to the 

standard prequalification. Special prequalification may be used to determine if the prime 

contractor has the experience, knowledge, and capability to perform the highly specialized 

work on the project. It is recommended that the use of a special prequalification 

requirement be infrequent and limited to projects that are unique in character, and, in 

which, the local agency may have a limited amount of expertise or experience. ORS 

279C.375(2)(b), ORS 279C.430.  

 

¶ No procedures or requirements for qualifications or licensing of contractors may operate 

to restrict competition, prevent submission of a bid, or prohibit consideration of a bid 

submitted by any responsible contractor, whether resident or nonresident of the state. 23 

CFR 635.110(a & b)  

 

No contractor shall be required to obtain a license before submitting a bid or before the bid may 

be considered for award of a contract, except that a State Construction Contractors Board license 

may be required upon award of a contract. 23 CFR 635.110(c) Note, after the contract award is 

approved, the contractors have a period of time to obtain bonds and certificates, then all parties 

sign and the contract is executed.  

 

 

 

 

 

http://arcweb.sos.state.or.us/rules/OARS_700/OAR_731/731_005.html
http://arcweb.sos.state.or.us/rules/OARS_700/OAR_734/734_010.html
http://www.oregon.gov/ODOT/CS/OPO/construction/prequalification.shtml
http://www.oregon.gov/ODOT/CS/OPO/construction/prequalification.shtml
http://www.oregon.gov/ODOT/CS/OPO/construction/prequalification.shtml
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
http://www.oregon.gov/CCB/index.shtml
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
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¶ Prequalification of contractors shall be required as a condition for submission of a bid or 

award of contract only if the period between the date of issuing a call for bids and the date 

of opening of bids affords sufficient time to enable a bidder to obtain the required 

prequalification rating. 23 CFR 635.110(c) 

 

¶ For all FHWA funded projects, bidding opportunities on a nondiscriminatory basis shall 

be afforded to all qualified bidders regardless of state boundaries, race, sex, color, or 

national origin. 23 CFR 635.112(d) 

 

¶ No bidder shall be disqualified or prevented from competitive bidding because it secured a 

bond or insurance policy from any surety or insurer located outside of Oregon as long as 

the surety or insurer is authorized to do business in Oregon. 23 CFR 635.110 

  

b. PREQUALIFICATION  CONSIDERATIONS   

In developing their procedures, the local agency may also choose to consider the following: 

 

¶ The evaluation of capability should include consideration of experience, personnel, 

equipment, financial resources, and performance record; the information should be 

sufficient to enable the bidder to obtain the required qualification rating prior to the 

contract award. See FHWAôs 2006 Guide pages 120-124. 

 

¶ The instructions for completing the work experience section of the prequalification form 

should require that the firm identify all projects for which it was the prime contractor and 

those on which it worked as a subcontractor during at least the past two years as well as 

the contracting agency for those projects. Also, the contracting agency should describe the 

penalties for making false statements in the prequalification process. See FHWAôs 2006 

Guide, Guidelines on Preparing Engineerôs Estimate, Bid Reviews and Evaluation, page 

A-87.  

 

c. PREQUALIFICATION FORMS 
Local agencies may use a template similar to ODOTôs Prequalification Form in the local agencyôs 

prequalification process.   

 

NOTE: ñAwardò means approval of award by the appropriate authorities. For instance, with 

ODOT it is the Deputy Director or the Oregon Transportation Commission. ñExecutionò of a 

contract occurs after the contract ñawardò is approved- there is a period of time when the 

contractors obtain their bonds and insurance certificates. When everything is in order, all 

parties sign or ñexecuteò the contract. In the case of ODOT, on a federally funded project, 

ODOT generally gives the contractor up to the time of ñexecutingò (signing) the contract to 

supply ODOT with the Oregon Construction Contractors Board (CCB) license, landscape 

license or Secretary of State Business Registry.    

 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=6ceb5d71299af40bc049e4dfbb6abc70&rgn=div8&view=text&node=23:1.0.1.7.23.1.1.12&idno=23
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c86f38d354561cad6d63b7829b7b9f0a&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.16
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.oregon.gov/ODOT/CS/OPO/construction/prequalification.shtml
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NOTE: Beginning January 1, 2006, all public entities awarding public improvement contracts 

to the lowest responsible bidder must complete and submit a Responsible Bidder 

Determination form to the State Construction Contractors Board  within 30 days of the 

award.  

 

4. Bonding 

a. BONDING REQUIREMENTS   

Qualification must, as a minimum, consist of bonding capability as required by state law and 

compliance with licensing requirements of state law. The local agency may include additional 

requirements.  

 

1. Bid Security  

Public improvement contracts with a value estimated by the contracting agency of more than 

$100,000 or, in the case of contracts for highways, bridges and other transportation projects, 

more than $50,000 the bidders shall submit bid security with the bids unless the contract for 

which a bid is submitted has been exempted from this requirement under ORS 279C.365(5).  

 

In order for a bid to be considered responsive each bid must include bid security and such 

security may not exceed 10 percent of the amount bid for the contract. ORS 279C.365(4) and 

ORS 279C.365(5) 

 

More details regarding bid security are available in the Bid Documents and Bid Opening 

section of this chapter. 

 

2. Successful Bidders 

Pursuant to ORS 279C.380, successful bidders of public improvement contracts with a value 

estimated by the local agency of more than $100,000, or in the case of contracts for highways, 

bridges and other transportation projects more than $50,000, shall promptly execute and 

deliver to the contracting agency the following bonds: 

 

¶ A perfor mance bond in an amount equal to the full contract price conditioned on the 

faithful performance of the contract in accordance with the plans, specifications and 

conditions of the contract. The local agency shall require that ODOT be included as an 

obligee in the contractorôs performance bond for the project. A contracting agency 

may waive the requirement of a performance bond. A contracting agency may permit 

the successful bidder to submit a cashierôs check or certified check in lieu of all or a 

portion of the required performance bond. 

 

¶ A payment bond in an amount equal to the full contract price, solely for the 

protection of claimants under ORS 279C.600. 

 

3. Public Works Bond 

Prior to starting work on a contract or subcontract for a public works project, a contractor or 

subcontractor shall file with the Construction Contractorôs Board a public works bond with a 

http://www.oregon.gov/CCB/index.shtml
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.oregon.gov/CCB/index.shtml
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corporate surety authorized to do business in this state in the amount of $30,000. ORS 

279C.836 

 

The bond must provide that the contractor or subcontractor will pay claims ordered by the 

Bureau of Labor and Industries to workers performing labor upon public works projects. The 

bond must be a continuing obligation, and the suretyôs liability for the aggregate of claims that 

may be payable from the bond may not exceed the penal sum of the bond. Refer to ORS 

279C.836 for additional details such as cancellation of the public works bond and exceptions 

to this bond requirement. 

 

4. Surety Authorized in Oregon  

ORS 279C.380 also requires that each performance bond and each payment bond must be 

executed solely by a surety company or companies holding a certificate of authority to 

transact surety business in Oregon. However, no bidder shall be disqualified or prevented 

from competitive bidding because it secured a bond or insurance policy from any surety or 

insurer located outside of Oregon as long as the surety or insurer is authorized to do business 

in Oregon. 23 CFR 635.110  

 

In addition, the bonds may not constitute the surety obligation of an individual or individuals. 

The performance and payment bonds must be payable to the local agency or to the public 

agency or agencies for whose benefit the contract was awarded, as specified in the solicitation 

documents, and shall be in a form approved by the local agency and ODOT. ORS 279C.380 

  

Refer to ORS 279C.380 for additional details regarding public improvement contracts to a 

single person and exceptions to these bonding requirements in cases of emergency. 

 

5. Indemnification  

The local agency shall require its contractor to indemnify the State of Oregon, Oregon 

Transportation Commission and its members, and Department of Transportation, its officers 

and employees, for performance of the obligations of contractor under its contract with 

Agency.  

  

The local agency shall require its contractor to list the State of Oregon, Oregon Transportation 

Commission and its members, and Department of Transportation, its officers and employees, 

as additional insured in the insurance certificates required of the contractor under the contract. 

Prior to Notice to Proceed, Contractor shall provide Insurance certificates to the local agency 

for commercial general liability, automobile, and workerôs compensation. Additionally, on a 

project by project basis, automobile with pollution, builders risk, pollution, pollution with 

asbestos, pollution with lead, or railroad insurance coverage may be required as applicable. 

ORS 701.105 

 

6. Railroad  

For railroad insurance, the maximum dollar amounts of coverage to be reimbursed from 

federal funds with respect to bodily injury, death and property damage is limited to a 

combined amount of $2 million per occurrence with an aggregate of $6 million applying 

separately to each annual period. FHWA must approve any exceptions to the maximum 

http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c230c49cc667d2f990e96b0d742d5340&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.10
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/701.html
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railroad protective insurance limits. The local agency should contact the local railroad for 

insurance requirements. The insurance coverages shall be in effect for the life of the contract. 

23 CFR 646.111  

 

7. Third Party Beneficiary  

ODOT shall be included as a third party beneficiary in the specifications of the local agencyôs 

construction contract for the project, with express authority to enforce the terms and 

conditions of the contract. 

 

8. Warranty Requirement  
If the local agencyôs specifications/special provisions require a supplemental warranty 

performance bond in connection with a warranty requirement, the local agency shall include 

ODOT as an obligee in the contractorôs supplemental warranty performance bond.  

 

In addition the local agency shall have the warranty bond and the supplemental warranty 

performance bond approved by ODOT or use ODOTôs form.  

 

The supplemental warranty performance bond should not be canceled nor released due to 

possible claims.  

 

b. BONDING CONSIDERATIONS  
ODOT recommends that the local agency use a standardized bond forms, which have been 

approved by the Oregon State Department of Justice, or use ODOTôs bid bond, performance 

bond, or payment bond forms. Contact the Regional Local Agency Liaison for ODOTôs bid bond 

form.  

 

The local agency may, in lieu of a bid bond or performance bond, accept cashierôs check, certified 

check, or irrevocable letter of credit issued by an insured institution. ORS 706.008 See ORS 

279C.365(4) regarding bid security, and ORS 279C.380(1)(a) for performance and payment 

security.  Note, a letter of credit is not an option for performance and payment security. 

  

ODOT suggests the local agencyôs procedures outline a process for returning checks or letter of 

credit to contractor. ORS 279C.385 and ORS 279C.390   

 

5. Requests from Bidders and Bidding Procedures 
 

a. REQUIREMENTS   

 

1. Competitive Bidding 

Under state and federal law, construction contracts are to be based upon competitive bids and 

federal law requires the contract to be awarded to the lowest responsible bid. 23 USC 112 and 

ORS 279C.335 Exceptions to competitive bidding require approval. ORS 279C.335(2) 

 

Pursuant to ORS 279C.335, projects exempted from competitive bidding require findings-of-

fact showing that the exemption will:  

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b50fc2b8bfbea4dfb6941a6de231cbc3&rgn=div8&view=text&node=23:1.0.1.7.27.1.1.6&idno=23
http://www.oregon.gov/ODOT/HWY/SPECS/supplemental_specifications.shtml
http://www.oregon.gov/ODOT/HWY/SPECS/supplemental_specifications.shtml
http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://www.leg.state.or.us/ors/706.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t21t25+3908+1++()%20%20AND%20((23)%20ADJ%20USC):CITE%20AND%20(USC%20w/10%20(112)):CITE
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
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¶ not substantially diminish competition; 

¶ not encourage favoritism in the award; and 

¶ result in substantial cost savings to the agency. 

 

A public hearing is required to receive comments on exemption from competitive bidding. 

ORS 279C.335(5)(a) 

 

Examples of projects that may be exempted include: 

 

¶ design-build; 

 

¶ alternative contracting methods where award is based upon other factors besides price, 

e.g. price and time; price and technical qualifications; technical approach etc.; and 

 

¶ emergency projects ORS 279C.335. 

 

Certified local agencies may also use additive alternate bidding (aka bid alternates). 

 

The local agency shall make the invitation to bid available to all prospective bidders.  

Clarification of any provision of the solicitation; request for a change; or protest of the 

specifications or contract terms and conditions, may be made by a bidder in writing prior to 

the deadline for submitting requests for changes to the solicitation or protest. Unless otherwise 

specified in the solicitation document, a bidder must deliver the written request to the local 

agency within the required time period prior to the closing. The local agency is not required to 

respond to requests submitted after the established deadline.   

 

2. Clarification  

The local agency may respond in writing or orally, however the local agencyôs response does 

not change the provisions to the solicitation and is not binding unless the solicitation is 

amended by addendum. See e.g. OAR 137-049-0260(1) regarding clarification and OAR 137-

049-0250 regarding addenda.  

 

3. Solicitation Changes 

A bidder's written request for change shall include a statement of the requested change(s) to 

the contract terms and conditions, including any specifications, together with the reason for 

the requested change. Such bidders shall mark requests for change as ñContract Provision 

Request for Changeò and include the solicitation document number or other identification as 

specified in the solicitation document. See e.g. OAR 137-049-0260(2) regarding solicitation 

document changes.  

 

4. Protest 

The protest shall include a detailed statement of the legal and factual grounds for the protest, a 

description of the resulting prejudice to the bidder and a statement of the desired changes to 

the contract terms and conditions, including any specifications. The protest shall be marked 

http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
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ñContract Provision Protestò and include the solicitation document number or other 

identification as specified in the solicitation document.  OAR 137-049-0260(3) 

 

A prospective bidder may file a protest with the local agency if the prospective bidder 

believes that the procurement process is contrary to law or that a solicitation document is 

unnecessarily restrictive, is legally flawed or improperly specifies a brand name. If a 

prospective bidder fails to timely file such a protest, the prospective bidder may not challenge 

the contract on grounds under this subsection in any future legal or administrative proceeding. 

The protest must be timely filed and contain the following:  

  

 

a. sufficient information to identify the solicitation that is the subject of the protest; 

 

b. the grounds that demonstrate how the procurement process is contrary to law or how 

the solicitation document is unnecessarily restrictive, is legally flawed or improperly 

specifies a brand name; 

 

c. evidence or supporting documentation that supports the grounds on which the protest 

is based; and 

 

d. the relief sought. 

 

If any information is missing, the protest may not be considered. See e.g., OAR 137-049-

0260(3) regarding protest procedures. 

 

The local agency shall evaluate the protest if it contains all the required information and 

consider the protest and issue a decision in writing. The decision shall be issued no less than 

three business days before bids are due, unless a written determination is made by the local 

agency that circumstances exist that require a shorter time limit.   

 

If the local agency agrees with the bidder's request or protest, in whole or in part, the local 

agency shall issue an addendum reflecting its determination or cancel the solicitation. If a 

local agency determines that an extension is necessary to consider the request or protest and 

issue an addendum, the local agency may extend the closing if necessary. OAR 137-049-

0260(5) If the local agency rejects the protest, the local agency shall promptly notify the 

prospective bidder that the protest is untimely or that the protest failed to meet the protest 

information requirements and give the reasons for the failure.  OAR 137-049-0260(4) 

 

5. Protest Judicial Review 

A protest decision is subject to judicial review only if the suit or writ of review is filed before 

the opening of bids. The circuit court for the county in which the principal offices of the local 

agency are located would review the protest decision.   

 

If judicial review is sought, the local agency may not proceed with contract execution unless 

the local agency determines that there is a compelling governmental interest in proceeding or 

that the goods and services are urgently needed. If the local agency makes such a 

http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
http://arcweb.sos.state.or.us/rules/OARS_100/OAR_137/137_tofc.html
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determination, the local agency shall set forth the reasons for the determination in writing and 

immediately provide them to the prospective bidder that filed the protest. However, the court 

may nonetheless stay the performance of the contract and require the bidder seeking the stay 

to post a bond in an amount sufficient to protect the local agency and the public from costs 

associated with delay in contract performance. 

 

b. CONSIDERATIONS 

 

1. Cancellation 

A local agency may cancel a solicitation for good cause if the local agency finds that 

cancellation is in the public interest. For compliance review purposes, the local agencyôs 

cancellation procedures should include the following items: 

 

¶ finding that cancellation is in the public interest and is documented; 

¶ a copy of the cancellation shall be sent to ODOTôs Regional Local Agency Liaison; 

¶ notice of cancellation; 

¶ process for disposition of bids if solicitation canceled prior to and after opening bids; 

and 

¶ cancellation of solicitation at any time prior to signing contract.  

 

If the project contains a DBE goal, the local agency must also notify the Small Business/ DBE 

Program Analyst in ODOTôs Office of Civil Rights of the cancellation. 

 

The local agency's reasons for cancellation shall be made part of the solicitation file. If the 

local agency cancels a solicitation prior to opening, the local agency shall provide a notice of 

cancellation that identifies the solicitation, briefly explains the reason for cancellation; and if 

appropriate, explains that an opportunity will be given to compete on any resolicitation. The 

local agency shall also return all bids it received to bidders unopened, provided the bidder 

submitted its bid in a hard copy format with a clearly visible return address. If there is no 

return address on the envelope, the local agency shall open the bid to determine the source and 

then return it to the bidder. If the local agency rejects all bids, the local agency shall retain all 

such bids as part of the local agency's solicitation file. 

 

2. Pre-Bid Conference 
For complex projects, it is considered good industry practice for the local agency, or its 

consultant, to hold pre-bid conferences with prospective bidders prior to the closing. See 

FHWAôs 2006 Guide page 125. A pre-bid conference can provide an opportunity to explain 

the procurement requirements, obtain information, or to conduct site inspections. Notice of 

any pre-bid conference must be set forth in the solicitation document; ODOT personnel, such 

as the Regional Local Agency Liaison and the Regional Civil Rights Specialist, must be 

notified of the meeting date. The pre-bid conference may be mandatory as a condition for 

making a bid and shall be held within a reasonable time after the solicitation document has 

been issued, but sufficiently before the closing to allow bidders to consider information 

provided at that conference. If mandatory, the local agency should have a sign-in attendance 

http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/staff_directory.shtml#SBE_Prog
http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/staff_directory.shtml#SBE_Prog
http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/staff_directory.shtml#SBE_Prog
http://www.fhwa.dot.gov/programadmin/contracts/cacc.pdf
http://www.oregon.gov/ODOT/HWY/LGS/contact_us.shtml
http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/staff_directory.shtml#WD_EEO_OJT
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sheet that is part of the project file. The local agency should document results of the 

conference in a memo to the attendees. OAR 731-005-0560 

 

6. Bid Documents and Bid Opening 
 

a. REQUIREMENTS   

 

1. Bid Contents 
The local agency shall clearly identify in the bidding documents all requirements with which 

the bidder must comply in order to submit a responsive bid. If the bidder fails to comply with 

these identified bidding requirements, such bid shall be deemed non-responsive and ineligible 

for award. 23 CFR 635.112(h) 

 

Bidders shall submit and sign their bid documents in accordance with the solicitation 

document. Any bid corrections prior to bid opening shall be initialed and submitted by the 

bidder in accordance with the requirements for submitting a bid under the solicitation 

document. Bidders shall submit their bids on the form(s) provided in the solicitation 

document, unless the bidders were otherwise instructed in the solicitation document.   

 

For competitive public improvement contracts with an estimated value of more than 

$100,000, bidders shall submit to the local agency a first-tier subcontractor disclosure form 

within two working hours after the date and time of the deadline when bids are due. ORS 

279C.370(1) The disclosure of the first-tier subcontractors must include subcontractors that 

will :  

 

a. be furnishing labor or will be furnishing labor and materials in connection with the 

public improvement contract; and 

 

b. have a contract value that is equal to or greater than five percent of the total project bid 

or $15,000, whichever is greater, or $350,000 regardless of the percentage of the total 

project bid.   

  

The disclosure must include the name of each subcontractor, the category of work that each 

subcontractor will perform and the dollar value of each subcontract. The information shall be 

disclosed using a form similar to the form as required by state statute ORS 279C.370(2).   

 

The local agency shall consider the bid of any contractor that does not submit a subcontractor 

disclosure to the local agency to be a non-responsive bid and may not award the contract to 

the contractor.  A local agency is not required to determine the accuracy or the completeness 

of the subcontractor disclosure. ORS 279C.370(3)   

 

2. Bid Security 
For public improvement contracts with a value, estimated by the contracting agency, of more 

than $100,000 or, in the case of contracts for highways, bridges and other transportation 

projects more than $50,000, the bidders shall submit with the bids or post:  

http://arcweb.sos.state.or.us/rules/OARS_700/OAR_731/731_005.html
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=c230c49cc667d2f990e96b0d742d5340&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.1.1.12
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html
http://www.leg.state.or.us/ors/279c.html



