Section C Certified Agency
Chapter15 Advertising Bid and Award Procedures

This chaptespecifieshow local agenciemay operate under a certification agreement with
ODOT and use their own procedures to advertimband awardonstructiorcontractsor
federalaid projects onlNon-NHS (National Highway System) routes

Additional information related to the advertising, bid and award proceggfsonal srvices
architecturalandengineering andnon-architecturd andengineering contractss available in
Section CChapterl2, Consultant Selection of thisAG Manual

In the sequence of project developmedtertising bid andawardgenerally occurs iRPhase/,
after the completion oflans,specifications, anéstimates (PS&E).

Phase | Phase |l Phase VI
Phase Il Phase V .
Program -\ Project Dev. |-\ pioit of way = Phase V| | _\| Construction

Advertisin
Development| | (NEPA Permiting| /| Aequisition V| Utiiies |/ B d\ii Alvvlargdw & Contract
(Planring) & Design) a Administration
A. Overview

The P E documents are used advertisepid andawardthe contract.Federalaid projects must
be advertised by either a local agency certified in advertising, bid and award, or by ODOT.
Advertising bid and avardis the responsibility of theertified local agencgs identified in the
mastercertificationagreement signed by theertified local agencgnd ODOT. The approving
authority asidentifiedin thecertificationagreementmust appree the plans and specifications,
and a professional engineer licensed insthte of Oregon must seal and date the plans and
specifications.

Local agencies wanting ODOT to administer construction conti@ctkeir federalaid projects
should refer ta@Chapterl5, Advertising Bid and Award, in SectioB of thisLAG Manual

B. Becoming Certified for Advertising, Bid and Award

As indicated irthe Introduction to Section ©hapter 1in order to become certified,local
agency must hain placetheappropriate project management structure, cedifnspectors
authorities, and quality control program.

Local agencies may be certified & tontracts for their projects provided theget the following
requirements:

1 advertisingi the local agencgomplies with appropriate federal artdte advertising and
award laws
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1 agreement$ acertification agreement between ODOT and the local agency is in effect, as
well as a project agreemeand

1 fundsi the local agency is participating in the costha project or has other special
interests irthe project

C. Roles and Responsibilities

1. LOCAL AGENCY
A certified local agency may advertise the project upon completioredbllowing activities:

theproject is included in the current STIP

PS&Ehas been approvedyy the certified local agengy

the enwronmental documerns approvedy ODOT and FHWA

the projectbds right of way has been certif
the utility certification is completed;

all appropriate Disadvantaged Business Enterprig#H)Dyoalshave been establishéske

Section B, Chapter, Civil Rights DBE, for further details)

construction funds have been authorized~BiWA andODOT,; and

the local agency has obtainefederataid number from the ODD Regional Local

Agency Liaison

= =4 =4 -4 -8 -9

= =

a. Applicable Law
Thelocal agencyshall maintain procedures tHatlow all appropriatdaws, regulations and
other requirements applicableN@on-NHS Projectsncluding but not limited to

All non-Title 23 requirements such as:

1 National Environmental Policy A(NEPA) and other environmental laws and

requirements§ection CChapter6, Environmental Process/Permijts

Uniform Relocation Assistance A(®ection CChapter7, Right of Way)

Civil Rights Act of 1964and other Civil Rights laws andg@rements including the

DBE Program $ection B,Chapter7, Civil Rights- DBE; Chapter 8Civil Rights-

EEO/OJT; Section A, Chapter 7, Title Progran);

91 Davis BacorAct and other labor laws and requiremesgegon State Bureau of
Labor and Industries (BOLIaws (Chapter 6, Construction and Contract
Administrationin Sections B and )¢

1 Common Rule49 CFR 18 with respect to procuremerand

1 Brooks Act(40 USC1102.

T
il

And slectedTitle 23requirements:

1 competitive bidding requirements

1 Buy America requirementsFHWA shall approve afproperly supported requested
waivers23 CFR 635.41QSection G Chapter 6, Construction and Contract
Administration) and

T Manual on Uniform Traffic Control Devices
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http://www.access.gpo.gov/uscode/title23/chapter1_subchapteri_.html
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=67b27f99f403b3975ebb4cba201282f2&rgn=div5&view=text&node=23:1.0.1.7.23&idno=23#23:1.0.1.7.23.4.1.6
http://mutcd.fhwa.dot.gov/index.htm

FHWAGentract Administration Core CucerGuideul um P,
(FHWA Guide)contains additional details regarding federal requirem&tage statutes apply to
the extent that they do not conflict witkderal laws and regulations.

b. Standard Specifications

A certifiedlocal agency shall follo®regon Standard Specifications for Construction

APWA Oregon Chapter, current editiar,thelocala g e n @awn $tadard specifications

thatmeet allfederal andtate requirements. ODOhsa | | revi ew tténdardl ocal &
specifications forconstruction.

2.0DOT

ODOT will engage in a collaborative review pr
processes comply with federal and state la#he local agency does notveits own

documented procedures, the local agency shall be subject to the model rules adopted by the
Attorney General peDRS 279A.065(4)In order toachieve and maintaicertification in

advertisng and awargthe local agency will need to revise gmpcesses that do not meet federal
requirementsSuch processes include:

approval to advertise
advertsing NonrNHS projects
prequalfication (optional);
bondng;

solicitation period,;

bid documergandbid opening
bid evaluation

contract awardand

execution of contract.

CoNoOrWNE

Thecertified local agencghall notify ODOT in advance of any change tolthe c al agencyo6s
advertising and awandiles, processes, and procedu@SOT will provide programraining,
oversight and support to the local agency.

The following sections of this chapter outline specific procedures and related laws for each of the
above items listed-Q.

D. Procedures

TheRegional Local Agency Liaisowill monitor local agency compliance with the following
eleven process pointsr advertising bid and awargrocedures

1. Approval to Advertise

Thelocal agencyill use its own processgas approved by ODOT9 avertise a project
pursuant tdORS279C.360
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http://www.fhwa.dot.gov/programadmin/contracts/coretoc.htm
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REQUIREMENTS

Once ODOT has received the itelissed below and FHWA has authorized construction funds
for the project, thea certified local agencgan proceed with advertising for bids, undertaking
project work and purchasing materialss noted previously, project caronly be advertised
afterthe local agency has complet@tof the followingitems.

1 Project Prospectusi Theprojectprospectusnust be completety thecertified local
agencyand signed by FHWA.

1 Intergovernmental Project Agreementi An intergovernmental project agreemant
any amendmengtshall be signed by all pagtg shall bein effect, and the local agency
must have obtainea contract number from OD@TRegional Local Agency Liaison

1 PS&E Financial Spreadsheei The PS&E Financial Spreadsheéetll be received by
ODOT6s Hi ghway Fi nan cevicesiMarager, a lwastdourdveeksu n d i n
prior to advertisemenpand construction fundsusthave been authorized BYHWA and
ODOT.

1 PS&E i Theplansandspecifications shalbe approved anithclude all of the items
needed in the Bidding Documents.

1 TheEngineer 6 s ¢&halltincludad detailed breakdown of all estimated construction
costs, botHederaly participating andhonparticipatingosts.In addition tothe contract
items, theEstimate shall include estimated construction engingeand administration
costs, anticipated items not part of the contract or engineering, and an amount for
contingencies.

1 DBE, OJT & EEO Requirementsi All appropriatecivil rights goals have been assigned
to the project by ODOd s Of Civil Rightsdhapter 7, Civil RightsDBE in this
LAGManuajaddr esses addi defails.n a l Civil Right 0s

1 Right of Way Clearancei Thep r o) e c t @ay musi hgvie beenocértifieldefer to
Section CChapter7, Right of Way for further information

1 Environmental Clearanceand Permitsi ODOT must have received tleavironmental
clearance andgrmits. Se&ection CChapter6, EnvironmentaProcessefor more
detaib.

NOTE Violation of any of the requirements may jeopardizeda or part of t
for federal funding. In addition, no project shall be advertised for bids, nor shall any p#
work be undertaken, and no materials shall be purchased on any feainatoject prior to
authorization to proceed dm ODOT or FHWA. Violation of this requirement will result in {
project being ineligible for federal funding. Emergency relief projects may be the only exc
to this requirement, seection AChapter 3in the LAGManual for further details.
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Thefederaladnu mber shall be assi gnedOffitey ODOTOs Hi gh
whenODOT request&HWA to authorize the fund#fter FHWA has authorized the

construction funding, ODQT Blighway Progran©ffice, shall issue written approval to the

certified local agencto proceed with advertising the project for bids.

2. Advertising For Federally Funded NonNHS Projects

a.REQUIREMENTS

If a certified local agencghooses to use the procedures adoptédbye | o c albcalagency 6 s
Contract Review Board for advertisiégpn-NHS Projectssuchprocedures shatlomply with all

state and federal laviscluding the following

1 Three-Week Minimum Period of Advertisement- The certified local agency shall
advertiseor a minimum of ghreeweek period prior tohe opening of bids. Théhree
week advertisement period begins when the advertisement is published.

Larger/Complex Projects Projectswith cost estimates @210 million or moreor
extremely complex projectmay have amdvertisement period greater than three
weeks (six weeks or more may not be excessive) to permit prospective bidders
adequate timeotprepare a responsive bid proposal. For major or specialty work,
consideration may be given to advertising regionally to attract a larger number of
gualified bidders. Also for more complex projects, scheduling dioreneeting to
address prospectiveconact or s concerns and questions
practice. If a prébid meeting is scheduled, a minimum dbar-week adertisement

is recommended. This allows time for a4bid meeting and subsequent amendments
to be prepared and distributpdor to bid opening, if necessary. ODOT recommends
that the prebid meeting be mandator®3 CFR 635.112

Shorter Advertisement Periddf the certified local agencwants an advertising
period ofless tharthree weeks, thivcal agencyhall document in the project file the
reason for the shorter advertisement peridee localagencyshall submit written
request Reagion@ DAl Agsncy Liaisoior approval. ODO® approval
should be shown on the documentatidypically, shorter advertising perigdare
approved only foremergency correction of roadways or brid@sCFR 635.11(h)

1 Publication in Newspaperi The advertisement must be published at least once in a
minimum ofone newspapeof general circulation in the area where the contract is to be
performed and in as many additional issues and publications as the contraetiog ag
may determineT h e | o ¢ a localCgn¢ratt®eriévs Bbard may authorize
advertisements to be published electronically instead of in a newspaper of general
circulation if theBoard determines that electronic advertisements are likely to be cost
effective.ORS 279C.360

1 Publication in Trade Journal 1 If the contract has an estimated cost in excess of
$125,000, the advertisement must be published in at least one trade newspaper of general
staewide circulatiorsuch asThe Daily Journal of Commerc&éhel oc al b&hogad ncyds
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ContractReviewBoard may require an advertisement to be published more than once or
in one or more additional publicatio@RS 279C.360

1 Advertisement Content(ORS 279C.360i All advertisements$or public improvement
contracts must state:

1 the public improvement project;

1 the office where the specifications fithe project may be reviewed,

1 thedate that prequalification applications must be filed under @R&.430and
the class or classes of work for which bidders must bepaéfied if

prequalificaton is a requirement;

M the date and time after which bids will not be received, which must be at least five
days after the date of the last publication of the advertisement;

1 the name and title of the person designated for receipt of bids;

1 the date, timand place that the contracting agemaV publicly open the bids;
and

1 whetherthe contracti$ or a fApubl i ORMIYICKBEO toRWIB.B7®ct t o
or theDavis-Bacon Act

1 Solicitation Documens (ORS 279C.35)1 Al | cont r aedicitaiod agencyo6s
documents for a public improvement contract shall, at a minimum, include:

1 that each bid must idengifvhether the bidder is a resident bidder, as defined in
ORS 279A.120

9 that the contracting agency may reject any bid not in compliance with all
prescribed public contracting procedures and remérgs and may reject for good
cause all bids upon a finding of the agency that it is in the public interest to do so;

1 information addressing whether a contractor or subcontractor must be licensed
underORS 468A.720and

1 that a bid for a public improvement contract may not be received or considered by
the contracting agency unless the bidder is licensed @dhstruction
Contractors Boardr the State Landscape Contractors Board

1 Addendai The local agency musbtain approval from ODOT for any addenda that
containa major change to the approved plans or specifications during the adgertisi
periodbeforetransmitting the addendum to the individual contractors holding the plans,
specifications, and bid document data.
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Minor addenda need not receive prior approval but should be identified logc#he
agencyat the time of or prior to re@stingODOT approval.Thelocal agencyshall
provide assurance that all bidders have received all issued add8ridaR 635.12(c)

Afterthelocal agencyhas obtained proper approvals, the local agemey change a
solicitation document only by issuing written addenda. The local agency shall notify
prospectivebidders ofaddenda consiste with the standards set forth by the Notitlke
solicitation document shall specify how the local agency will provide noticldénda
and how the local agency will make thoidenda available. The local agency shall issue
addenda within a reasonatilee to allow prospectivbidders to consider thaldenda in
preparing theibids.

FHWA shall approve addenda fi@major changesin scope and all changes to project
limits. Major change means a change that will significantly affect the federal ddiioks
project or alter the scope of work. ODOT shall review all addenuacdrtified local
agencywill ensure that all potential bidders will receive the approved addendum as
expeditiously as possiblg3 CFR 635.112); 23 CFR 635.102

1 Nondiscriminatory Proceduresi The certi fied | ocal agencyos
afford nondiscriminatory biddingrocedures to all qualified bidders regardlessational,
state or local boundaries and without regard to race, color, religion, sex, national origin,
age, or handica23 CFR 635.112(d)

No local agencyhall bid in competition or enter into a subcontract with private
contractors23 CFR 635.112(e)

Pursuant t@®RS 279C.39(certaincontracts or classes of contrmatay be exempted
from particularbid securityrequirementgndparticularrequiremerg that good and
sufficient bonds be furnished to ensure performance of the contract and payment of
obligations incurred in the performance

If any provisionsor policies operate contrary f@deral requementsncludingTitle VI of
the Civil Rights Act of 1964andpreventresponsible, qualified bidders frosnbmiting
bids, thensuch provision®r policiesshall not be applicable federalaid projects23
CFR 635.112(dRefer toSection A,Chager 7, Title VI for additional details.

Title VIT Thecertified local agencghall comply with the standatdlS. Department of
TransportationSDOT) Title VI Assurances by inclusion of the following language in
the advertisement (solicitation for bids):

The [certified local agency]jn accordance with Title VI of the Civil Rights Act of
1964, 78 Stat. 252, 42 U.S.C. 2000d to 2@0@nd Title 49, Code of Federal
Regulations, Department of Transportation, subtitle A, Office of the Secretary, Part
21, nondscrimination in federally assisted programs of the Department of
Transportation issued pursuant to such Act, hereby notifies all bidders that it will
affirmatively insure that in any contract entered into pursuant to this advertisement,
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disadvantaged busess enterprises will be afforded full opportunity to submit bids in
response to this invitation and will not be discriminated against on the grounds of race,
color or national origin in consideration for an award.

1 If a DBE goal applies to the projethe certified local agencghall include in the
advertisement the following statements:

1 The DBE goal percentage per project.
1 AThis project is subject to the DBE policy statement as cited in 49 ClER 26.
1 AThe DBE is subject to commercially useful fucti CUF) requirements.

1 AWhen a DBE participation goal has been assigned on a contract, the contractor
and subcontractor must comply with the commercially useful function (CUF)
provisions The CUF provisionsequire that the DBE actually perform, manage,
and supervise all assigned responsibiliti#sere orthe-job training (OJT)
participation goals have been assigned, the contractor must comply with the
relevant special provision requirements. Additionally, the contractor and
subcontractor are subjectd¢ontract wage and equal employment opportunity
(EEO) work force composition requirements contained in the affirmative action
special provisions of each contract. 23 USC 140 EEO requirements.

91 Al bidders are notified that the DBE will be affordedl fopportunity to submit
bids in response to invitations to participate in any contract entered into pursuant to
this advertisement. In consideration for an award, persons or firms will not be
discriminated against because of race, age, color, sexpreligational origin,
mental or physical handicap, political affiliation, or marital status.

See Section B Chapter 7 DBE and Chapter 8 EEO/OJT for more information.

1 The following statement musatsobe included in the adviesement for bids:

ALL PROJECTS HAVE MINIMUM WAGE RATE REQUIREMENTS.
FEDERALLY-FUNDED PROJECTSEXCEPT LOCAL ROAD AND RURAL
MINOR COLLECTOR PROJECTS, ARE SUBJECT TO THEENERAL WAGE
DETERMINATION ISSUED UNDER THE DAVISBACON AND RELATED
ACTS FROM THE U.S. SECRETARY OF LABOR", UNLES A HIGHER WAGE
RATE AND FRINGE BENEFITS ARE REQUIRED PURSUANT TO OREGON
LAWS 2005, CHAPTER 360, AS PROVIDEIN THE OREGON BUREAU OF
LABOR AND INDUSTRIES (BOLI) PUBLICATION TITLED "PREVAILING
WAGE RATES FOR PUBLIC WORKS CONTRACTS IN OREGON SUBJECT TO
BOTH THE STATE PWR AND FEDERAL DAVISBACON ACT"
"DETERMINATIONS" AND BOLI'S "PREVAILING WAGE RATES FOR
PUBLIC WORKS CONTRACTS IN OREGON SUBJECT TO BOTHHE STATE
PWR AND FEDERAL. DAVISBACON ACT" WAGE ARE AVAILABLE ON
THE WEBAT http://www.oregon.gov/ODOT/HWY/SPECS/wages.shtmi
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STATE-FUNDED PROJECTS ANFEDERALLY-FUNDED LOCAL ROAD AND
RURAL MINOR COLLECTOR PROJECTS ARE SUBJECT T@OLI'S
"PREVAILING WAGE RATES FOR PUBLIC WORKS CONTRACTS IN.
OREGON BOLI'S WAGE RATES ARE ALSO AVAILALE AT THE ABOVE
WEBSITE.

1 Proof of Advertisementi The local agency is responsible to ensure that proof of
advertisement shall lretainedn the project file.

b. REQUIRED IN BID DOCUMENTS

1 Items Required for Responste Bidi The certified local agency shall clearly identiry
the bidding documents those requirements which the bidder must assure are complied with
to make the bid responsivéthe bidder &ilsto comply with these identified bidding
requirementssuchfailure shall make the bid neresponsive and not eligible for award
consideration23 CFR 635.12(h)

1 Non-Collusion Provisioni Certified local agencies must include a vamilusion
provision in the bidding documergsbstantially asollows:

Each bidder shall file a statement executed by, or on behalf of the person, firm,
association, or corporatio submitting the bid certifying that such person, firm,
association, or corporation has not, either directly or indirectly, entered into any
agreement, participated in any collusion, or otherwise taken any action, in restraint of
free competitive biddingni connection with the submitted bid. Failure to submit the
executed statement as part of the bidding documents will make the brdspamsive

and not eligible for award considerati@3 CFR 635.112(f)

1. The certified local agency will provide thequired form for the statemetat each
prospective bidder.

2. The statement shall either be in thenh of an affidavit executed and sworn to by
the bidder before a person who is authorized by law to administer oaths or in the
form of an unsworn declaration executed under penalty of perjury of the laws of
the United States.

1 Congressional Lobbying Prohibted with FederalAid Fundsi Thecertified local
agencyshall include the lobbying certification requirement pursuadBt@€FR part 20
and the requirements 40 CFR part 29egarding suspension and debarnuartification
in the bidding document23 CFR 635.112(g)

1 Plans Specificatiors andEstimatesi Thelocal agencyshall ensur¢hatproject specific
specifications angblans are developed. Specifications gfahs shall describe the location
and design features and the construction requirements in sufficient detail to allow for
accuate bids, to facilitate the construction, and to enabléotted agencyo control the
project.23 CFR 630, Subpart BeeSection CChapter 11PS&Efor further information
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The local agencghall ensure that the specifications/contract incduulé is not limited to
the following:

1. On all projects, contracts for projects dtsglecify the minimum percentage of
work that a contractor must perform with its own organization. This pt&ge
shall be not less than 30 percehthe total original contract price excluding any
identified specialty item23 CFR 635.116(a)

2. The requirement of performance bond and a payment bond sum equal to the
contract price and in bond forms that have been approved by ODBE.
279C.30 Further details regarding bonds follow later in this chapter of 4@
Manual.

c. CONSIDERATIONS

Engineers Estimate

FHWA di scourages di scl oslutr ei sofr e&chcemnkengd ence etr hoast
Estimatebe kept strictly confidential until the low bidder has executed the contract documents.

The certified | ocal a g e nbstynate for a palticularrpjact ienott h a t
published. If a contracting agency does publicize the estimate, the information must be made
available to all bidders. Placing a cost range in the project advertisement for each project is
acceptable. The purposetbe range is to provide information to bidders regarding bonding
requirementst HWAGsntract Administration Core Currict
Referencé&uide 2006 (2006 GQuide)on page 96.

3. Prequalification (Optional)

As noted inF H WA 2086 Guidegpages 1@-124, FHWA recommends certified local agencies

prequalify prime contractorCertified lochdagencies may use th&wn approved

prequalification process of prospective bidders, as approved by OD@E eventhatalocal

agency desnot have a ODOT approvegrocess in place, tHecal agencxe an use ODOTOs
approval of a ifcationt ractorés pregqual

Note, f the certified local agenayecides tgrequalifyprospectivebidders the local agencghall
have written procedures for mandatory prequalification, joint ventures, and special
prequalification by using one dfe followingmethods

1T the 1 ocal agency may wuse it slLosavQontnaat ocedur es
Review Board shall adogtichprocedures andcontractor prequalification form for
prime contractorORS 279C.430or use theAttorney General Model RuléSAR 137
049-0220; 1370490370

1 utilize ODOT6 Brequalification Procedures specified in @wgon Standard
Specifications for ConstructipAPWA Oregon Chapter, curreadition or
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T OAR 7310050450 OAR 734,Division 10, andO D O T grazedures and form
concerning pregqualification of prime contractors

a. PREQUALIFICATION REQUIREMENTS

If thelocal agencyadopts their own procedures through a Local Contract Review Board, the
procedures sl with comply withall state and federal lamand specifically addreske

following items.

1 The qualification musas a minimum consist obnd capability as required by state law
and comphncewith licensing requirements of state lalthe local agencynay include
additional requirement®RS 279C.375 and 279G4

If a contractor is prequalified with ODOT to perform contratitenthat contractor is
presumed qualified with any other public agency for the same kind &f @&S
279C.435-HWA suggests thiaeach prequalified contractor be required to updaie the
information annuallyF H WA 8086 Guidepage A46.

1 Prime contractorsnay be requiretb submit a special prequalificatiom addition to the
standard prequalification. Special prequalification may be used to determine if the prime
contractor has the experience, knowledge, and capability to perform the highly specialized
work on the project. It is recommended that the usespkaial prequalification
requirement be infrequent and limited to projects that are unique in character, and, in
which, thelocal agencynay have a limited amount of expertise or experieQ&S
279C375(2)(b), ORS 279C.430

1 No procedures or requirements for qualifications or licensing of contractors may operate
to restrict competition, prevent submission of g brdorohibitconsideration of a bid
submitted by any responsible contractor, whetbsident or nonresident of the stéia.

CFR 635.110(a & b)

No contractoshall be required to obtain a license beforenstting a bid or before the bid may

be considered for award of a contraotceptthat aState Construction Contractors Bodicgtnse

may be required upoaward of a contrack3 CFR 635.110(d)ote, after the contract award is
approved, the contractors have a period of time to obtain bonds and certificates, then all parties
sign and the contract is executed.
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NOTE:fi A wa mekans approval of award blye appropriate authoritiesFor instance with
ODOT it is the Deputy Director or the Oregon Transportation CommisBidax e c ut i o
contractoccurs aftet he contr act f-dherais aperiod of time whem tbev e
contractors obtain their bonds and insurance certificatédlsen everything is in order, all
parties signoifie x e c ut e 0 .tInlhe case@ODOTg anta feddyafunded project,
ODOT generallygivesthec ont r act or up to the time of
supply ODOT with th@©regon Construction Contractors Boaf@CB)license, landscape
license or Secretary of State Business Registry.

1 Prequalification of contractors shall be required as a condition for submission of a bid or
award of contract onlyf the period between the date of issuing a call for bids and the date

of opening of bids affords sufficient time to enable a bidder to obtain the required
prequalification rating23 CFR 635.110(c)

1 For all FHWA funded projects, bidding opportunities on a nondiscriminatory basis shall

be afforded to all qualified bidders regardies state boundaries, race, sex, color, or
national origin23 CFR 635.112)

1 No bidder shalbe disqualified or prevented from competitive bidding because it secured a
bond or insurance policy from any surety or insurer located outside of Oregon as long as

the surety or insurer is authorized to do business in Or@go8FR 635.110

b. PREQUALIFICATION CONSIDERATIONS
In developing their procedures, the local agency atsy choose to consider the following:

1 The evaluation of capability should include consideration of experience, personnel,
equipment, financial resources, and performance record; the information should be
sufficient to enable the bidder to obtain the reepiqualification rating prior to the
contract awardS e e  F H2Q0% &sidegpages 10-124.

1 The instructions for completing the work experience section of the prequalification form
should require that the firm identify all projects for which it was the prime contractor and
those on which it worked as a subcontractor during at least the past two years as well as

the contracting agency for those projects. Also, the contracting agemdy slescribe the

penalties for making false statements in the prequalification pr&¢es® F H20060 s

GuideGui del ines on Preparing Engineepages Estii
A-87.

c. PREQUALIFICATION FORMS

Local agenies may use a template similar@OT6 BrequalificationFormi n t he | oc all a

prequalification process.
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NOTE Beginning January 1, 2006, all public entities awarding public improvement cont
to the lowest responsible bidder must complete and submit a Responsible Bidder
Determination form to th&tate Constiction Contractors Boardwithin 30 days of the
award

4.Bonding

a. BONDING REQUIREMENTS

Qualificationmust as a minimumconsist of bonding capability as required by state law and
compliance with licensing requirements of state law. The local agency may include additional
requirements.

1. Bid Security

Public improvement contracts with a valestimated by theontractingagencyof more than
$100,000 or, in the case of contracts for highways, bridges and other transportation projects,
more than $50,00the bidders shall submit bid security with the hidgess the contract for

which a bid is submitted has been myged from this requiremennderORS 279C.85(5).

In order for a bid to be considered respongi@eh bid must include bskecurityand such
securitymay not exceed 10 percent of the amount bid for the con@&3.279C.365(4and
ORS 279C.365(5)

More details regardingid security are available in the Bid Documents and Bid Opening
section of this chapter.

2. Successful Bidders

Pursuant t®©RS 279C.380successful bidders olplic improvement contracts with ale
estimated byhe localagencyof more than $100,000r in the case of contracts for highways,
bridges and other transportation projeuntsre than $50,00Ghall promptly execute and
deliver to the contracting agency the following bonds:

1 A performance bondin an amount equal to the full contract price conditioned on the
faithful performance of the contract in accordance with the plans, specifications and
conditions of the contract. Thecal agencyshall require that ODOT be included as an
obligeei n t he contract or 6 projgetArcdntoactingagencye bond f
may waive the requirement of a performance bond. A contracting agency may permit
the successful bidder to submit a cashier
portion ofthe required performance bond.

1 A payment bondin an amount equal to the full contract price, solely for the
protection of claimants und@RS 2790500

3. Public Works Bond
Prior to starting worlon a contract or subcontract for a public works projaaontractor or
subcontractor shall flewiththeonst r uct i on @a@ublic warks boadwittsa Bo ar d
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corporate surety authorized to bdosiness in this state in the amount of $30,0RS
279C.836

The bond must provide that the contractor or subcontractor will pay claims ordered by the

Bureau of Labor and Industries to workersfpening labor upon public works projects. The

bond must be a continuing obligation, and th
may be payable from the bond may not exceed the penal sum of thélleterdtoOR S

279C.836&or additional details such as cancellation of the public works bond and exceptions

to this bond requirement.

4. Surety Authorized in Oregon

ORS 279C.38@ls requires thagach performance bond and each payment bond must be
executed solely by a surety company or companies holding a certificate of authority to
transact surety business@regon However,  bidder shall be disqualified or prevented

from compeitive bidding because it secured a bond or insurance policy from any surety or
insurer located outside of Oregon as long as the surety or insurer is authorized to do business
in Oregon23 CFR 635.110

In addition, he bonds may not constitute the surety obligation of an individual or individuals.
The performance and payment bonusst be payable to thecal agency or to the public

agency or agencies for whose benefit the contract was awarded, as specified in the solicitation
documents, and shall be in a form approved byat& agency and ODOTORS 279C.380

Refer toORS 279C.38(or additional details regarding public improvement contracts to a
single person and exceptions to these bonding requirements in Casgrgency.

5. Indemnification

The local agencghall require its contractor to indemnify the State of Oregon, Oregon
Transportation Commission and its members, and Department of Transportation, its officers
and employees, for performance of the oblaya of contractor under its contract with

Agency.

The local agencghall require its contractor to list the State of Oregon, Oregon Transportation
Commission and its members, and Department of Transportation, its officers and employees,

as additionalnsured in the insurance certificates required of the contractor under the contract.

Prior to Notice to Proceed, Contractor shall provide Insurance certificates ltwcal agency

for commercial general | iabil it ytonallywha mobi |l e
project by project basis, automobile with pollution, builders risk, pollution, pollution with

asbestos, pollution with lead, or railroad insurance coverage may be required as applicable.

ORS 701.105

6. Railroad

For railroad insurance, the maximum dollar amountsowtrage to be reimbursed from
federal funds with respect to bodily injury, death and property damage is limited to a
combined amount of $2 million per occurrence with ggragate of $6 million applying
separately to each annual period. FHWA must approve any exceptions to the maximum
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railroad protective insurance limitEhe local agencghould contacthelocal railroad for
insurance requirements. The insurance coverdgdbte in effect for the life of the contract.
23 CFR 646.111

7. Third Party Beneficiary

ODOT shall be included as a third party beneficiary in the specificatiotiedbcalg e n c y 6 s
construction contract for the project, with express authority to enforce the terms and
conditions of the contract

8. Warranty Requirement

Ifthel o c al sagegceicatoysBpecial provisions require a supplemental warranty

performance bond in connection with a warranty requirentiemipcal agencghall include

ODOT as an obligee in the contractoros suppl

In addition the loal agencyshall have the warranty bond and gupplementalvarranty
performance bond approved by ODOT or use ODC

The supplemental warranty performance bshduld not be canceled nor released due to
possible claims.

b. BONDING CONSIDERATIONS

ODOT recommends that thecal agency use a standardized bond &mhich hae been

approved by the Oregon State Depapefanaeeat of Ju
bond, or payment borfdrms. Contact theRegional Local Agency Liaisolor OD O T ddsond

form.

The local agency may, in lieu afbidbondor performancebond ac c e pt edk,&estifieder 6 s
check, or irrevocable letter of credit issued by an insured instit@B& 706.006eeORS
279C.365(4yegarding bid secugit andORS 279C.380(1)(epr performance and payment

security. Notea letter of credit is not an option for performance and payment security.

ODOT suggests t he | otine&promepefor etyurbirsg cheekooc lettdrofr e s 0
credit to contractolORS 279C.38andORS 279C.390

5. Requests fom Bidders and Bidding Procedures

a. REQUIREMENTS

1. Competitive Bidding

Under state and federal law, construction contracts dreliasedupon competitive bids and
federal law requirethe contract to be awarded to the lowest responsiblB8id.SC 112and
ORS 279C335Exceptions to competitive biddimrequireapproval ORS 279C335(2)

Pursuant t®RS 279C335 projects exempted from competitive bidding require findinogs
fact showing hatthe exemptiomwill:
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1 not substantially diminish competitipn
1 not encourage favoritism in the awaeahd
1 result in substantial cost savings to the agency

A public hearing is required to receive comments on exemption from competitive bidding.
ORS 279C335(5)(a)

Examples of projects that may be exemptetlde
1 designbuild;

i dternative contracting methods where award is based upon other factors besides price,
e.g. price and time; price anechnical qualifications; technical approach ;eod

1 emergency projectORS 279C335.

Certified local agencies may also w@sklitive aternatebidding (akabid alternates).

The local agencghall make the invitation to bid available to all prospective bidders.
Clarification of any provision of the solicitation; request for a chaogerotest of the

specifications orcontract terms and conditionmay be made by lsidder in writing prio to

the deadline for submitting requests for changes to the solicitation or protest. Unless otherwise
specified in thesolicitation document, didder must deliver the written request to the local
agencywithin the required time perigarior tothe dosing. The local agency is not required to
respond to requests submitted after the established deadline.

2. Clarification

The | ocal agency may respond in writing or o
not change the provisions to the solictiatand is not binding unless the solicitation is

amended by addendui@eee.g.OAR 137#049-0260(1)regarding clarification an@AR 137
049-0250regarding addenda.

3. Solicitation Changes

A bidder's written request for change shall include a statement of the requested change(s) to
thecontract terms and conditions, including apgcificatins, together with the reason for

the requested chandgguchbidders shall mark requestfor changeagé Cont r act Provi s
Request fandinclOdeshsajocitabion document number or other identification as

specified in thesolicitationdocumentSee e.g. OAR 137#0490260(2)regarding solicitation

document changes.

4. Protest

The protest shall include a detailed statement of the legal and factual grounds foretsteaprot
description of the resulting prejudice to thdderand a statement tifie desired changes to
thecontract terms and conditions, including apgcifications. The protest alhbe marked
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AContract Pr andinsludetmsoliéitationtdewrterd number or other
identification as specified in thelicitation document. OAR 137#049-0260(3)

A prospective bidder may file a protest with the local agencyeiptiospectivdidder

believes that the procurement process is contrary to law or shhtigation document is
unnecessarily restrictive, is legally flawedimproperly specifies a brand name. If a

prospective bidder fails to timely file such a protéis¢ prospective bidder may not challenge

the contract on grounds under this subsection in any future legal or administrative proceeding.
The protest must be timely filed and contain the following

a. sufficient information to identify the solicitation that is the subject of the protest;
b. the groundshat demonstrate how the procurement process is contrary to law or how
the solicitation document is unnecessarily restrictive, is legally flawed or improperly

specifies a brand name;

c. evidence or supporting documentation that supports the grounds ontiviptotest
is based; and

d. the relief sought.

If any information is missing, thgrotest may not be considered. See @4R 137049
0260(3)regarding protest procedures.

The local agency shall evaluate the protest if it contains all the required information and
consider the protest and issue a decision in wrifiihg. decision shall be issued no less than
three business days before bids are due, unless a written deteemis made by the local
agency that circumstances exist that require a shorter time limit.

If the local agency agrees with theldefs request or protest, in whole or in part, the local
agency shall issue atdendum reflecting its determination@ancel thesolicitation. If a

local agency determines that an extension is necessary to consider the request or protest and
issue araddendumthe local agency may extetite dosingif necessaryOAR 137049

0260(5)If the local agency rejects the protest, the local agency shall promptly notify the
prospective bidder that the protest is untimely or that the protest failed to meet the protest
information requiements and give the reasons for the fail@&AR 137049-0260(4)

5. Protest Judicial Review

A protest decision is subject to judicial review only if the suit or wriegfaw is filed before

the opening of bids. The circuit court for the county in which the principal offices of the local
agency are located would review the protest decision.

If judicial review is sought, the local agency may not proceed with contractigan unless
the local agency determines that there is a compelling governmental interest in proceeding or
that the goods and services are urgently needed. If the local agency makes such a
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determination, the local agency shall set forth the reasonsef@etermination in writing and
immediately provide them to the prospective bidder that filed the protest. However, the court
may nonetheless stay the performance of the contract and requrddbeseeking the stay

to post a bond in an amount suffidiéo protect the local agency and the public from costs
associated with delay in contract performance.

b. CONSIDERATIONS

1. Cancellation

A local agency may cancelsalicitation for good cause if the local agency finds that

cancellation is in the publiaterest.For compliance review purposéesh e | ocal agenc)
cancellatiorprocedureshouldincludethe following items

finding that @ncellation is in the public interest alsdtiocumentep
acopy of the cancellatioghall be sentio O D O T Regional Local Agency Liaisgn
notice ofcancellation

process for dispositioaf bids if solicitation canceled prior to and after opening;bids
and

1 cancellation ofolicitationat any time prior to gning contract.

= =4 =4 -4

If theproject contains a DBE godhe local agency must alsotify the Small Business/ DBE
Program Analyst n ODOTO6s Of f i af the carfcella@iony i | Rights

The local agency's reasons for cancellation shall be made partsofititation file. If the

local agency cancelssalicitation prior toopening, the local agency shall provaeotice of
cancellation that identd#sthe solicitation, briefly explairs the reason for cancellation; and if
appropriate, explasthat an opportunity will be given to compete on any resolicitation. The
local agency shall also return bitls it received tdidders unopened, provided thielder
submittedits bid in a hard copy format with a clearly visible return address. If there is no
return address on the envelope, the local agency shall opleid tieedetermine the source and
then return it to theidder. If the local agency rejects hills, the loal agency shall retain all
suchbids as part of the local agency@isitation file.

2. Pre-Bid Conference

For complex projectst is considered good industry practifce the local agency, or its
consultantto hold prebid conferences with prospectibalders prior tahe dosing See

F H WA 2086Guidepagel25.A pre-bid conference can provide an opportunitgxplain
theprocurement requirements, obtain information, or to cohdite inspections. Notice of
any prebid conference must be set forth in sadicitation document; ODOT personnel, such
astheRegional Local Agency Liaisoand theRegioral Civil Rights Specialist mustbe
notified of the meeting date. The diel conference may be mandatory as a condition for
making abid and shall be heldithin a reasonabkltime after thaolicitation dcument has
been issued, but sufficiently before tiesing to allowbidders to consider information
provided at that conference. If mandatory, the local agency should haveia aiggndance
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sheet that is part of th@oject fle. The local agencghoulddocument results of the
conference in a memo the attendee©AR 7310050560

6. Bid Documents and Bid Opening

a. REQUIREMENTS

1. Bid Contents

The local agencghall clearly identify in the bidding documeitsrequirementsvith which
the bidder must comply in order to submiteaponsiveid. If the bidderfailsto comply with
these identified bidding requiremenssich bidshallbedeemedonresponsive and ineligible
for award 23 CFR 635.112(h)

Bidders shall submit anaign their bd documentsn accordance with thalicitation
documentAny bid correctiors prior tobid gpening shall be initialed and submitted by the
bidder in accordance with the requirements for submittibigl ander thesolicitation
documentBidders shall submitheir ids on the form(s) provided in trsslicitation
document, unlesthe hddeis wereotherwise instructed in trsslicitation document.

For competitivepublic improvement contracts with an estimated value of more than
$100,000, biddershall submit to the local agency a fitr subcontractor disclosure form
within two working hours after the date and time of the deadline when bids a@Ri8e.
279C370(1)The dsclosure of the firstier subcontractors must include subcontractors that
will ;

a. be furnishing labor or will be furnishing labor and materials in connection with the
public improvement contracind

b. have a contract value that is equal to or greatan five percent of the total project bid
or $15,000, whichever is greater, or $350,000 regardless of the percentage of the total
project bid.

The disclosure must include the name of each subcontractor, the category of work that each
subcontractor wilperform and the dollar value of each subcontract. The information shall be
disclosed using a form similar tbe form as required by state statOieS 279C370(2)

The local agency shall consrd#e bid of any contractor that does not submit a subcontractor
disclosure to the local agency to be a-nesponsive bid and may not award the contract to

the contractor. A local agency is not required to determine the accuracy or the completeness
of the subcontractor disclosul@RS 279C370(3)

2. Bid Security

For public improvement contracts with a value, estimated by the contracting agency, of more
than $100,000 or, in the case of contréothighways, bridges and other transportation
projectsmore than $50,0Q@he bidders shall submit with the bids or post:
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