March 12, 2008

Attachment

POLICIES AND PROCEDURES for LATE AND INACTIVE PROJECTS

Federal Policy on Inactive Projects

Under federal rules adopted with SAFETEA-LU, the Federal Highway Administration has 
the authority to close projects that are inactive. FHWA monitors expenditure activity on all projects that have federal funds authorized. If there is no activity in twelve months, they will notify ODOT to either activate or cancel the project. 

In addition, Oregon’s TE program policy states that the TE program will not retain projects that are behind schedule and not actively advancing. 

Transportation Enhancement Program Policy and Procedures, adopted March 2006


Part H3: Program Management—Inactive Projects

All projects approved for TE funding must advance through design and development and be submitted for contract within a reasonable time—usually two to three years.  The TE program will not retain projects that are behind schedule and not actively advancing. A project will be declared “inactive” if:

· The sponsor has not obtained federal authori​za​tion with signed Prospectus and IGA before the application due date in the next TE project selection cycle or the end of the public review period for the next STIP update, whichever comes first.  

· There has been no recent progress towards completing plans or project develop​ment, and (a) the “contract let date” has fallen more than twelve months behind schedule or (b) the Intergovernmental Agreement has expired.


The TE Program Manager will report inactive projects to the TE Advisory Committee and then to the Oregon Transportation Commission. With their consent, the program manager may transfer unobligated funds from the inactive project to active TE proj​ects, or withdraw the funds for redistribution in the next funding cycle. ODOT will notify the project sponsor in writing before declaring any project inactive. The project sponsor may protest the decision by sending a written explanation to the TE Program Manager within 30 days of the ODOT notice. 


Appendix 1: paragraph 3 in part 1c—Who May Apply

Any agency with a TE project in the current program may only apply if the agreement (IGA) and Prospectus are complete and the project is actively advancing. If a project has not yet attained FHWA authorization, or if the contract date has fallen more than twelve months behind schedule, the sponsoring agency may not apply for new TE funding and may not sponsor a project for others without first canceling the current TE project.

Intergovernmental Agreement 


Terms of Agreement #6

State may terminate this Agreement effective upon delivery of written notice to Agency, 
or at such later date as may be established by State, under any of the following conditions:

a. If Agency fails to provide services called for by this Agreement within the time specified herein or any extension thereof.



b. If Agency fails to perform any of the other provisions of this Agreement, or so fails to pursue the work as to endanger performance of this Agreement in accordance with its terms, and after receipt of written notice from State fails to correct such failures within 10 days or such longer period as State may authorize.

Special Provisions #1

The parties agree that this Agreement shall terminate if the funds for this Project are not obligated for construction on or before _____________. Upon termination of this Agreement, State may reassign any Transportation Enhancement funds not yet obligated for the Project and shall have no obligation to fund any remaining phases of work through the Transportation Enhancement program.



Transportation Enhancement Program

Reasonable Progress Requirements

Transportation Enhancement projects awarded by ODOT are subject to this policy on reasonable progress. The objectives are to ensure reasonable progress in starting, advancing and completing TE projects, and prompt submittal of billings and final accounting. The overall intent is to maximize the use of currently available TE funds and the effectiveness of ODOT staff that assist local agencies in coordinating and advancing TE projects.  

Terms and Acronyms 

Table 2 at the end of this appendix provides definitions for terms and acronyms used below.

Table 1 – Sample Project Delivery Timeline
	Action or Product
	Target Completion
	Latest Completion

	Project Programming
Scoping, Prospectus, and IGA
	4 months after award notice
	6 months after award notice

	Authorize Funds for PE 
(or first phase of project)
	4 mo. after award notice 

or 
1 mo. after STIP approval
	7 mo. after award notice 

or 
2 mo. after STIP approval

	Start Design or Development Consultant contract in place, 
Project Team begins meeting
	2 mo. after funds authorized
	4 mo. after funds authorized

or
11 mo. after award notice

	Preliminary Plans, 
Design Acceptance Package 
or equivalent, including 
environ​mental/NEPA clearance 
(CE Minimums or Closeout)
	 6 - 9 mo. after Start Design
(15 mo. after award notice)
	 9-12 mo. after Start Design 
(23 mo. after award notice)

	Authorize Right of Way Funds
(after NEPA clearance)
	6 - 9 mo. after Start Design
	12-14 mo. after Start Design

	PS&E Submittal 
Final design, with utility and  clearance.
	18 mo. after Start Design
(12 mo. if no ROW phase)
	24 mo. after Start Design
(15 mo. if no ROW phase)

	Authorize Construction Funds
and advertise contract for bid
	1 month after PS&E
	2 months after PS&E

	Contract “Let Date”
(bid opening)
	1 month after advertisement

or
26 mo. after award notice
	2 mo. after advertisement

or
36 months after award notice


Policy

There are three main elements of this policy:

1. All projects awarded TE funds must be started and completed within a reasonable time. Projects that are late or inactive will be removed from the TE program. 

2. TE funds for construction (or the final phase of the project) should be authorized in the assigned program year, and not more than three years after notice of TE award.

3. Billings and project close-out should occur promptly to enable proper tracking of TE expenditures and allow commitment of remaining available funds to other projects. 

Project Development Timeline

Table 1 shows the timeline prescribed for Transportation Enhancement projects involving construction. The Intergovernmental Agreement (IGA) or the “Notice to Proceed” for each project will contain a progress timeline in this format, specific to the type and complexity of the project. A similar timeline will be assigned for non-construction projects, with actions and products appropriate to the proposed work. 

The “Latest Completion” times in Table 1 represent the maximum expected time for each step. Individual schedules will vary depending on the type of project, complexity of contract arrange​ments, and utility, right of way, and environmental issues. Actual progress will be measured against the project-specific timeline confirmed by the project sponsor. 

A project that falls more than 60 days behind its agreed timeline is at risk of being declared “late” or “inactive” or both. If the delay is not explained or corrected to ODOT satisfaction, the course of action will include restricting future TE applications, withdrawing unused TE funds, or canceling the project, as indicated in the “Procedures” section below.

Late and Inactive Projects
A project can be curtailed or canceled if it does not make sufficient progress. Common causes of delay and inactivity include: insufficient funding, underestimating right-of-way or environ​mental require​ments, loss of local support, staff turnover, and conflicts with other planned projects. These problems can usually be avoided with adequate project scoping, and appro​priate planning and coordination by the project sponsor. 

It is not ODOT’s responsibility to keep the project sponsor informed about the status of a TE project. The project sponsor will keep ODOT informed about delays or unforeseen condi​tions that hinder the project’s progress. Failure to provide required reports and responses will cause the project to be withdrawn, and the TE funds redistributed at ODOT discretion.  

A project can be declared late if any of the following apply:

1. Project Programming is not complete within eight months after TE award notice. 

2. The contract “let date” has fallen more than 12 months behind schedule. 

3. The IGA expires or terminates for any reason.

A project can be declared inactive if any of the following apply:

1.
Project Programming is not completed within 12 months after award notice. 

2.
The project falls six months behind its Target Completion timeline at any point, and ODOT has not received and approved a written explanation from the project sponsor.

3.
There is no discernible progress in project development over a six month period.

4.
The project sponsor fails to provide services or perform work according to terms of the IGA and does not act to correct such failures within 10 days after receiving written notice from ODOT. 

Procedures for Late and Inactive Projects
First Notice
The TE Program Manager will review the status of TE projects quarterly, and send a written warning to project sponsors for those that appear to fit the criteria for late or inactive projects. These warning notices will identify the schedule lapse and explain the implications of further delay. 


Project sponsors will be required to reply in writing within 45 days of the ODOT notice. 
The TE Program Manager will report the quarterly reviews to the TE Advisory Committee.

Second Notice and Subsequent Action 

If a project falls 12 months behind its Target Completion timeline at any point, ODOT will again notify the project sponsor of the schedule lapse. The letter from ODOT will serve as a final notice, giving the project sponsor an opportunity to respond to the situation before ODOT takes action. This notice will include: a summary of the project status; total funds obligated and spent on the project; required responses or actions by the project sponsor; and the next steps by ODOT.

The project sponsor must reply to ODOT in writing within 45 days, to explain and justify why the project has not complied with the target timeline. If circumstances beyond project sponsor control have caused the delay or inaction, the project sponsor may request an exception to the approved timeline. The TE Program Manager will present the project status and a recommen​da​tion to the TE Advisory Committee for decision at a scheduled meeting or by email. 

1. The Committee may find the project late but active and recommend allowing a revised timeline. However, the project sponsors will be ineligible to apply for any new TE funds until the late project has reached its construction/implementation phase or is canceled. 

2. If the Committee finds the project inactive the TE Program Manager will seek Oregon Transportation Commission approval to withdraw all TE funds not yet authorized, or to cancel the project and remove it from the STIP. Funds released from canceled projects return to the TE program for distribution to other TE projects statewide, as stated in part H4 of the TE Program Policy and Procedures.

Billing and Reimbursement
The following policies apply to billing and reimbursement on TE projects:  
1. For work performed by the project sponsor as a certified agency or under contracts owned by the sponsor: The project sponsor should submit reimbursement (pay) requests as costs are incurred, but no more than once a month. Preferably, the project sponsor will submit monthly pay requests based on actual contract payments and payroll costs, and charges based on percent-completion of tasks or components approved for federal reimbursement. 


2. For work performed by ODOT on-call consultants, and construction contracts owned by ODOT: The regional Local Agency Liaison or Construction Liaison will approve invoices and submit pay requests.

Inactive Projects
Projects with no financial activity for 12 months or more risk being “closed” by FHWA and losing all unused TE funding. Therefore, the project sponsor or sponsor’s consultant must request reimbursement within 12 months of the date federal funds are first authorized, and at least once during every twelve month period thereafter. This requirement applies separately to each phase of work for which TE funds are authorized. The pay request may be for all or part of the costs incurred.

Close-Out 
Billings are to be completed within 90 days after the project is complete and accepted. 

Final pay requests up to the full amount of authorized funds cannot be considered until the project is completed and acceptable to ODOT and the project sponsor. 

Canceled Projects 
Federal regulations require the project sponsor to repay any federal funds spent on a canceled project. The project sponsor must repay ODOT for all TE funds received and for project costs incurred by ODOT up through the date the project is canceled. The project sponsor must fully repay these funds before applying for any future TE projects.

Late-Inactive_Policies0308.doc

