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Dear Mr. Wilson:

You requested that I review a 1985 Memorandum from Jack L.
Sollis, former Chief Counsel to the Highway Division, concerning a
city waterline located on highway right of way. In that instance,
the state had taken over a county road for a state highway. The
waterline was located on the county road at the time of the
transfer, but the exact legal status was unknown. Mr. Sollis found
that since the waterline was obviously legally located on the
county road, absent it being under state permit, expenses of

relocation for state highway purposes were the responsibility of
the state.

I was ready to send you a long letter explaining how the
Oregon Supreme had come to the opposite conclusion and had found
that public utilities were obligated to move at their own expense,
when I discovered ORS 366.321. It appears that the legislature may
have adopted this statute in response to State Highway Commision v.
Clackamas Water District, 247 Or 216, 428 P.2d 395 (1967), and
countermanded the impact of the court's decision.

I have enclosed a copy of ORS 366.321. That statute supports
the conclusions of the 1985 memorandum. A public utility, not
under permit, and allowed on or under city street or county road
right of way prior to the right of way being taken over as a state
highway, cannot be forced to be relocated without reimbursement of
relocation expenses. The legislature has made this a state

expense, and has relieved the municipalities and districts of this
burden they had at common law.






