
SP170  (10-23-14)

SECTION 00170 - LEGAL RELATIONS AND RESPONSIBILITIES TC "SECTION 00170 - LEGAL RELATIONS AND RESPONSIBILITIES" \f C \l "1" 
(Follow all instructions.  If there are no instructions above a subsection, paragraph, or sentence, then use the subsection, paragraph, or sentence on all projects.  All other modifications to this Section will require Department of Justice approval. (See the Specification Manual, Chapter 3.)  Remove all instructions before preparing the final document.)

Comply with Section 00170 of the Standard Specifications modified as follows:

00170.00  General - Add the following paragraphs to the end of this subsection:

In any litigation, the entire text of any order or permit issued by a governmental or regulatory authority, as well as any documents referenced or incorporated therein by reference, shall be admissible for the purpose of Contract interpretation.

The Contract shall not be construed against either party regardless of which party drafted it.  Other than as modified by the Contract, the applicable rules of contract construction and evidence shall apply.  This Contract shall be governed by and construed according to the laws of the State of Oregon without regard to principles of conflict of laws.

Any dispute between the Agency and the Contractor that arises from or relates to this Contract and that is not resolved under the provisions of Section 00199 shall be brought and conducted solely and exclusively within the Circuit Court for the State of Oregon in the county where the Agency’s main office is located; provided, however, if a dispute must be brought in a federal forum, then it shall be brought and conducted solely and exclusively within the United States District Court for the District of Oregon.  In no event shall this Subsection be construed as a waiver by the State of Oregon on any form of defense or immunity, whether sovereign immunity, governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the United States or otherwise, from any claim or from the jurisdiction of any court.  CONTRACTOR BY EXECUTION OF THE CONTRACT HEREBY CONSENTS TO THE IN PERSONAM JURISDICTION OF THE COURTS REFERENCED IN THIS SECTION.
00170.01(b)  State of Oregon Agencies - In the "State Lands, Division of" line, replace the word "Division" with the word "Department".

(Use the following lead-in paragraph and subsection .01(e) on projects with railroad involvement.  Obtain information from ODOT's Railroad Engineer Liaison.  Use of this subsection requires SP_RR_BNSF, SP_RR_INPR, SP_RR_NECR, SP_RR_PNWR, or SP_RR_UPRR.)

Add the following subsection:

00170.01(e)  Railways - An agreement between the Contractor and the railway to work on and within railway property is required for this Project.  A copy of the railway agreement and corresponding requirements is included near the front of this Special Provision booklet.  The railway agreement and requirements are subject to change by the railway.  The railway will provide the actual agreement and requirements for execution.  The Contractor shall obtain all necessary permits and licenses and pay all fees (see 00170.02).  The Contractor shall obtain a fully executed copy of the agreement and requirements between the Contractor and the railway and provide a copy of it to the Engineer before beginning work on or within the railway property or right‑of‑way.

The Railway contact person for this Project is:

___(enter name)___

___(enter address)___

___(enter city, state and zip)___

___(enter phone number)___

(Use the following paragraph when railway flagger services are required.  Obtain the information from ODOT's Railroad Engineer Liaison.)

When railway flagger services are required, the Agency will pay the flagger services costs up to a total of ____(enter number of hours or days)____.  If this value is exceeded and additional flagging services are needed, the Contractor shall pay the Agency an amount of ___(enter dollar amount)___ per __(enter "hour" or "day")__ for each __(enter "hour" or "day)__ in excess of the total value identified above.

(Use the following lead-in paragraph and subsection .06 on all Federal funded projects.)

Add the following subsection:

00170.06  Federal-Aid Participation - This Project is to be conducted according to the regulations applying to Federal-Aid Highway Projects.

Add the following subsection:

00170.07  Record Requirements - For purposes of this Subsection the term "Contractor" includes the Contractor, all subcontractors, Material Suppliers, and providers of rented operated Equipment (except non-DBE truck drivers), at all tiers, for all subcontracts with first-tier Subcontractors, all subcontracts between the first-tier Subcontractors and their subcontractors and any other lower tier subcontracts, and "Related Entities" as that term is defined in OAR 731-005-0780.  The Material Suppliers included in this definition are those for Aggregates, Asphalt Cement Concrete, Portland Cement Concrete and the supply and fabrication of structural steel items or Material Suppliers that provide quotes.

(a)  Records Required - The Contractor shall maintain all records, whether created before or after execution of the Contract, or during Contract performance, or after Contract completion, to clearly document:
· The Contractor’s performance of the Contract or a subcontract;
· The Contractor’s ability to continue performance of the Contract or a subcontract; and

· All claims arising from or relating to performance under the Contract or a subcontract.

These records shall include all records, including fiscal records, regardless of when created for the Contractor’s business.  The records for the Contractor’s business include without limitation the:

· Bidding estimates and records, worksheets, tabulations or similar documents.
· Job cost detail reports, including monthly totals.
· Payroll records (including without limitation the ledger or register, and tax forms) and all documents which establish the periods, individuals involved, the hours for the individuals, and the rates for the individuals.
· Records that identify the Equipment used by the Contractor and subcontractors in the performance of the Contract or subcontracts, including without limitation, Equipment lists, rental contracts and any records used in setting rental rates.
· Invoices from vendors, rental agencies, and subcontractors.
· Material quotes, invoices, purchase orders and requisitions.
· Contracts with subcontractors and contracts with Material Suppliers, Suppliers and providers of rented equipment.
· Contracts or documents of other arrangements with any Related Entity as defined in OAR 731-005-0780.
· General ledger.
· Trial Balance.
· Financial statements (including without limitation the balance sheet, income statement, statement of cash flows, and financial statement notes).
· Income tax returns.
· All worksheets used to prepare bids or claims, or to establish the cost components for the Pay Items, including without limitation, the labor, benefits and insurance, Materials, Equipment, and subcontractors.
The following are examples, but not an exhaustive list, of records that would be included, if generated by the Contractor.  If the Contractor generates such records, or equivalent records, they are included among the records subject to 00170.07.

· Daily time sheets and supervisor’s daily reports.
· Collective bargaining agreements.
· Earnings records.
· Journal entries and supporting schedules.
· Insurance, welfare, and benefits records.
· Material cost distribution worksheet.
· Subcontractors’ and lower tier subcontractors’ payment certificates.
· Payroll and vendor’s cancelled checks.
· Cash disbursements journal.
· All documents related to each and every claim together with all documents that support the amount of damages as to each claim.

· Additional financial statements (including without limitation the balance sheet, income statement, statement of cash flows, and financial notes) preceding the execution of the Contract and following final payment of the Contract.

· Depreciation records on all business Equipment maintained by the business involved, its accountant, or other Entity.  (If a source other than depreciation records is used to develop cost for the Contractor’s internal purposes in establishing the actual cost of owning and operating Equipment, all such other source documents.)

The Contractor shall maintain all fiscal records in material compliance with generally accepted accounting principles, or other accounting principles that are accepted accounting principles and practices for the subject industry and adequate for the nature of the Contractor’s business, and in such a manner that providing a complete copy is neither unreasonably time consuming nor unreasonably burdensome for the Contractor or the Agency.  Failure to maintain the records in this manner shall not be an excuse for not providing the records.
The Contractor shall include in its subcontracts, purchase orders, and all other written agreements, a provision requiring all subcontractors, Material Suppliers and providers of rented operated Equipment, (except non-DBE truck drivers), at all tiers to comply with 00170.07.  The Contractor shall also require all subcontractors, Material Suppliers, and providers of rented operated Equipment, (except non-DBE truck drivers), at all tiers and Related Entities to include in their contracts, purchase orders, and all other written agreements, a provision requiring all lower tier subcontractors, Material Suppliers and providers of rented operated Equipment (except non-DBE truck drivers) to comply with 00170.07.  The Material Suppliers to which this applies are those for Aggregates, Asphalt Cement Concrete, Portland Cement Concrete and the supply and fabrication of structural steel items or Material Suppliers that provide Material quotes and Related Entities as defined in OAR 731‑005‑0780.

(b)  Access to Records - The Contractor shall provide the Engineer access to or a copy of all Contractor records upon request.  A Project Manager’s authority to request or access records is subject to OAR 731‑005‑0780(9).  During the record retention period the Engineer, employees of the Agency, representatives of the Agency, or representatives of regulatory bodies or units of government may:

· Inspect, examine and copy or be provided a copy of all Contractor records;

· Audit the records, a Contract or the performance of a Contract;

· Inspect, examine and audit the records when, in the Agency’s sole discretion, the records may be helpful in the resolution of any claim, litigation, administrative proceeding or controversy arising out of or related to a Contract.

Reasons for access to audit, inspect, examine and copy records include without limitation, general auditing, reviewing claims, checking for collusive bidding, reviewing or checking payment of required wages, performance and contract compliance, workplace safety compliance, evaluating related Entities, environmental compliance, and qualifications for performance of the Contract, including the ability to perform and the integrity of the Contractor.

Where such records are stored in a computer or in other digital media, the Engineer may request, and the Contractor shall provide, a copy of the data files and such other information or access to software to allow the Engineer review of the records.

Nothing in 00170.07 is intended to operate as a waiver of the confidentiality of any communications privileged under the Oregon Evidence Code.  Nothing in 00170.07 limits the records or documents that can be obtained by legal process.

(c)  Record Retention Period - The Contractor shall maintain the records and keep the records accessible and available at reasonable times and places for at least three years from the date of final payment under the Contract, or until the conclusion of all audits, litigation, administrative proceedings, disputes and claims arising out of or related to the Contract, whichever date is later.

(d)  Public Records Requests - If records provided under this section contain any information that may be considered exempt from disclosure as a trade secret under either ORS 192.501(2) or ORS 646.461(4), or under other grounds specified in Oregon Public Records Law, ORS 192.410 through 192.505, the Contractor shall clearly designate on or with the records the portions which the Contractor claims are exempt from disclosure, along with a justification and citation to the authority relied upon.  Entire records or documents should not be designated as a trade secret or otherwise exempt from disclosure.  Only specific information within a record or document should be so designated.

To the extent allowed by the Oregon Public Records Law or other applicable law related to the disclosure of public records, Agency will not disclose records or portions of records the Contractor has designated as trade secrets to a third party, who is not a representative of the Agency, to the extent the records are exempt from disclosure as trade secrets under the Oregon Public Records Law or other applicable law, except to the extent Agency is ordered to disclose in accordance with the Oregon Public Records Law or by a court of competent jurisdiction. Application of the Oregon Public Records Law or other applicable law shall determine whether any record, document or information is actually exempt from disclosure.

In addition, in response to a public records request, the Agency will not produce or disclose records so identified as exempt by the Contractor to any person other than representatives of the Agency, and others with authorized access under 00170.07(b), without providing the Contractor a copy of the public records request, unless:

· The Contractor consents to such disclosure; or

· Agency is prohibited by applicable law or court order from providing a copy of the public records request to the Contractor.

00170.10(c)  Interest on Unpaid Amount - Replace this subsection, except for the subsection number and title, with the following:

If the Contractor or a first‑tier Subcontractor fails, neglects, or refuses to make payment to an Entity furnishing labor or Materials in connection with the Contract within 30 days after the Contractor's receipt of payment, the Contractor or first‑tier Subcontractor shall owe the Entity the amount due plus interest charges that begin at the end of the 10 day period within which payment is due under ORS 279C.580(3) and that end upon final payment, unless payment is subject to a good-faith dispute as defined in ORS 279C.580(5)(b).  As required by ORS 279C.515(2), the rate of interest on the amount due shall be nine percent per annum.  The amount of interest shall not be waived.

Add the following subsection:

00170.10(g)  Paid Summary Report - The Contractor shall submit a “Paid Summary Report”, form 734-2882, to the Engineer certifying payments made to all of the following:

· All subcontractors

· Committed DBE suppliers

· Non-committed DBE suppliers and service providers with estimated total payments for the Project over $10,000.

For this purpose, a committed DBE firm is one that was identified by the Contractor to meet an assigned DBE goal including DBE firms substituting for DBE firms committed as a condition of contract award.

Submit the completed and signed Paid Summary Report to the Engineer within 20 days of receipt of payment from the Agency for each month in which payments were made to each subcontractor, each committed DBE supplier, and each non-committed DBE supplier or service provider with estimated total payments for the Project over $10,000.  At the completion of the project, submit form 734-2882 recapping the total amounts paid to each subcontractor, and each committed DBE supplier, and each non committed DBE supplier or service provider with estimated total payments for the Project over $10,000.

The Contractor shall require each subcontractor at every tier to comply with the requirement to submit form 734-2882 within 20 days of receipt of payment from its controlling contractor and provide a recap of the total amounts paid at the completion of the project or completion of their Work.

Forms shall be submitted to an email address provided to the Contractor at the Preconstruction Conference.
00170.65  Minimum Wage and Overtime Rates for Public Works Projects - Replace this subsection with the following subsection:

00170.65  Minimum Wage and Overtime Rates for Public Works Projects:
(a)  General - The Contractor is responsible for investigating local labor conditions.  The Agency does not imply that labor can be obtained at the minimum hourly wage rates specified in State or federal wage rate publications, and no increase in the Contract Amount will be made if wage rates paid are more than those listed.

(b)  State Prevailing Wage Requirements - The Contractor shall comply with the prevailing wage provisions of ORS 279C.800 through ORS 279C.870.

(1)  Minimum Wage Rates - The Bureau of Labor and Industries (BOLI) determines and publishes the existing State prevailing wage rates in the publication "Prevailing Wage Rates for Public Works Contracts in Oregon".  The Contractor shall pay workers not less than the specified minimum hourly wage rate according to ORS 279C.838 and ORS 279C.840 and shall include this requirement in all subcontracts.

See the Project Wage Rates page included with the Special Provisions for additional information about which wage rates apply to the project and how to access the applicable wage rates.

The applicable BOLI wage rates will be included in the Contract.

(2)  Payroll and Certified Statements - As required in ORS 279C.845, the Contractor and every subcontractor shall submit written certified statements to the Engineer on the form prescribed by the Commissioner of BOLI in OAR 839‑025‑0010 certifying compliance with wage payment requirements and accurately setting out the Contractor's or subcontractor's weekly payroll records for each worker employed upon the project.

The Contractor and subcontractors shall preserve the certified statements for a period of six years from the date of completion of the Contract.

(3)  Additional Retainage:
a.  Agency - As required in ORS 279C.845(7) the Agency will retain 25% of any amount earned by the Contractor on the project until the Contractor has filed the certified statements required in ORS 279C.845 and in FHWA Form 1273, if applicable.  The Agency will pay to the Contractor the amount retained within 14 days after the Contractor files the required certified statements, regardless of whether a subcontractor has failed to file certified statements.

b.  Contractor - As required in ORS 279C.845(8) the Contractor shall retain 25% of any amount earned by a first tier subcontractor on the project until the first tier subcontractor has filed with the Agency the certified statements required in ORS 279C.845 and in FHWA Form 1273, if applicable.  Before paying any amount retained, the Contractor shall verify that the first tier subcontractor has filed the certified statement.  Within 14 days after the first tier subcontractor files the required certified statement the Contractor shall pay the first tier subcontractor any amount retained.

(4)  Owner/Operator Data - The Contractor shall furnish data to the Engineer for each owner/operator providing trucking services.  Furnish the data before the time the services are performed and include without limitation for each owner/operator:
· Drivers name;

· Copy of driver's license;

· Vehicle identification number;

· Copy of vehicle registration; 

· Motor vehicle license plate number;

· Motor Carrier Plate Number;

· Copy of ODOT Motor Carrier 1A Permit; and 

· Name of owner/operator from the side of the truck.

(c)  State Overtime Requirements - As a condition of the Contract, the Contractor shall comply with the pertinent provisions of ORS 279C.540.

(1)  Maximum Hours of Labor and Overtime Pay - According to ORS 279C.540, no person shall be employed to perform Work under this Contract for more than 10 hours in any one Day, or 40 hours in any one week, except in cases of necessity, emergency, or where public policy absolutely requires it.  In such instances, the Contractor shall pay the employee at least time and a half pay:

· For all overtime in excess of eight hours a day or 40 hours in any one week when the work week is five consecutive days, Monday through Friday; or

· For all overtime in excess of 10 hours a day or 40 hours in any one week when the work week is four consecutive days, Monday through Friday; and

· For all Work performed on Saturday and on any legal holiday specified in ORS 279C.540.

For additional information on requirements for overtime and establishing a work schedule see OAR 839‑025‑0050 and OAR 839‑025‑0034.

(2)  Notice of Hours of Labor - The Contractor shall give written notice to employees of the number of hours per day and days per week the employees may be required to work.  Provide the notice either at the time of hire or before commencement of work on this Contract, or by posting a notice in a location frequented by employees.

(3)  Exception - The maximum hours of labor and overtime requirements under ORS 279C.540 will not apply to the Contractor's Work under this Contract if the Contractor is a party to a collective bargaining agreement in effect with any labor organization.  For a collective bargaining agreement to be in effect it shall be enforceable within the geographic area of the project, and its terms shall extend to workers who are working on the project (see OAR 839‑025‑0054).

(d)  State Time Limitation on Claim for Overtime - According to ORS 279C.545, any worker employed by the Contractor is foreclosed from the right to collect any overtime provided in ORS 279C.540 unless a claim for payment is filed with the Contractor within 90 days from the completion of the contract, provided the Contractor posted and maintained a circular as specified in this provision.  Accordingly, the Contractor shall:

· Cause a circular, clearly printed in boldfaced 12‑point type containing a copy of ORS 279C.545, to be posted in a prominent place alongside the door of the timekeeper's office or in a similar place which is readily available and freely visible to any or all workers employed to perform Work; and

· Maintain such circular continuously posted from the inception to the completion of the Contract on which workers are or have been employed.

(Use one of the following subsection (e)'s as instructed below.  Delete the one that does not apply.)

[ Use this subsection (e) on federal funded projects except do not use when the second subsection (e) below is used. ]

(e)  Additional Requirements When Federal Funds are Involved - When federal funds are involved, the following requirements shall apply in addition to the requirements of 00170.65(a) through 00170.65(d).  The Contractor shall include these provisions in all subcontracts as well as ensure that all Subcontractors include these provisions in their lower tier subcontracts.

(1)  FHWA Requirements - For Federal-Aid projects, the Contractor shall comply with the provisions of FHWA Form 1273, "Required Contract Provisions Federal‑Aid Construction Contracts".

(2)  Minimum Wage Rates - The Contractor shall pay each worker in each trade or occupation employed to perform any work under the contract not less than the existing State (BOLI) prevailing wage rate or the applicable federal prevailing wage rate required under the Davis-Bacon Act (40 U.S.C. 3141 et seq.), whichever is higher.  The Contractor shall include this provision in all subcontracts.

See the Project Wage Rates page included with the Special Provisions for additional information about which wage rates apply to the project and how to access the applicable wage rates.

The applicable Davis‑Bacon and BOLI wage rates will be included in the Contract.

(3)  Payroll and Certified Statements - In addition to providing the payroll information and certified statements required under ORS 279C.845 (see 00170.65(b‑2)), the Contractor and every subcontractor shall submit written certified statements that also meet the requirements in Section IV of FHWA Form 1273 except the Contractor and every subcontractor shall preserve the certified statements for a period of six years from the date of completion of the Contract.

(4)  Overtime - With regard to overtime pay, the Contractor shall comply with the overtime provision affording the greatest compensation required under FHWA Form 1273 and ORS 279C.540.

[ Use this subsection (e) on federal funded projects when the project is not a Safe Routes to School funded project and any one of the following conditions apply:

· The project is a Functional Classification 08 rural minor collector, 09 rural local, or 19 urban local.  Obtain the functional classification from the project risk assessment summary.
· The project is not located within the Federal-aid highway right-of-way. Examples: Restoration of historic railroad stations. Construction of independent bike paths.

· The project is not linked to or not dependent upon the Federal-aid highway. (The project would not exist without the Federal-aid highway) Examples:

· A project required by an environmental document (wetland mitigation) that is not within the Federal-aid highway right-of-way but necessary for a Federal‑aid project.  This type of project is linked to or dependent upon the Federal‑aid highway project, so Davis-Bacon would apply and this subsection is not used.

· A landscaping or scenic beautification project is not on the Federal-Aid highway right-of-way and is not required because of a Federal-aid highway project.  This type of project is not linked to or not dependent upon a Federal-aid highway project, so Davis-Bacon does not apply and this subsection is used. ]

(e)  Additional Requirements When Federal Funds are Involved - For this Federal-Aid Project, the Contractor shall comply with 00170.65(a) through 00170.65(d) and the provisions of FHWA Form 1273, "Required Contract Provisions Federal-Aid Construction Contracts", except Section IV of FHWA Form 1273 does not apply.

(Complete the following subsection .70(a) based on the project risk assessment.  Obtain risk assessment information from the following:

· For Region designed projects, contact the Project Team Leader

· For Consultant designed projects, contact the ODOT Consultant Project Manager

· For Local Agency designed projects, contact the ODOT Local Agency Liaison)

00170.70(a)  Insurance Coverages - The following insurance coverages and dollar amounts are required pursuant to this subsection:


Insurance
Combined Single Limit
Annual Aggregate


Coverages
per Occurrence
Limit

(Fill in the blanks with the dollar amounts from the project risk assessment summary.)

Commercial General Liability
$_____________
$____________

Commercial Automobile Liability
$_____________
(aggregate limit not required)

(Include the following pollution liability item only when it is required by the risk assessment summary, otherwise delete it.)

Pollution Liability
$_____________
$____________

(Include one or both of the following bullets only when they are required by the risk assessment summary.  Delete them if they are not required.)

· With Asbestos Liability Endorsement or separate coverage

· With Lead Liability Endorsement or separate coverage

(Include the following commercial automobile liability with pollution liability item only when it is required by the risk assessment summary, otherwise delete it.)

Commercial Automobile Liability

with Pollution Coverage
$_____________
(aggregate limit not required)

(Use the following subsection .70(c) when project management is performed by other than ODOT forces.  Fill in the blanks.  Delete what does not apply.)

00170.70(c)  Additional Insured - Add the following paragraph and bullets to the end of this subsection:

Add the following as Additional Insureds under the Contract:

· The City of ______________________ and its officers, agents, and employees

· ______________________ City Council

· ______________________ County and its officers, agents, and employees

· ______________________ County Board of Commissioners

· _______(Consultant)_______________________

(Use the following subsection .70(g) on projects that include work on building(s) that have a market value or replacement cost of at least $100,000.  In the first sentence, fill in the buildings' estimated market value or complete replacement cost in the blank.  Use the second sentence, when ODOT is not the owner of the building and fill in the blank with the building owner.  Except for the building owner, do not make any additions to this sentence.  If ODOT is the owner of the building, delete the second sentence.)

00170.70(g)  Builders' Risk - Add the following to the end of this subsection:

Provide Builders' Risk insurance for an amount equal to at least $___________.  The policy shall include as loss payee, the Agency and ____(County or City Owner of Building)____.

(Use the following subsection .72 only when project management is performed by other than ODOT forces.  Fill in the blanks.  Delete what does not apply.)
00170.72  Indemnity/Hold Harmless - Add the following paragraph and bullets to the end of this subsection:

Extend indemnity and hold harmless to the Agency and the following:

· The City of ______________________ and its officers, agents, and employees

· ______________________ City Council

· ______________________ County and its officers, agents, and employees

· ______________________ County Board of Commissioners

· _______(Include on the Project site Consultant only)___________

00170.80  Responsibility for Damage to Work - Replace this subsection, except for the subsection number and title, with the following:

(a)  Responsibility for Damage in General - The Contractor shall perform Work, and furnish Materials and Equipment for incorporation into the Work, at the Contractor's own risk, until the entire Project has been completed and accepted by the Agency.  The Contractor shall repair all damages to Work performed, Materials supplied, and Equipment incorporated into the Work, except as otherwise provided in this Section.

(b)  Repair of Damage to Work - Until Final Acceptance, the Contractor shall promptly rebuild, repair, restore, and make good damages to all portions of the permanent or temporary Work, except to the extent the Agency has assumed responsibility according to the provisions of (c) below.  Perform all repairs of damage to Work at no additional cost to the Agency, except for repairs necessitated by damage caused by:

· Acts of God or Nature, as defined in Section 00110; or

· Actions of governmental authorities.

(c)  Responsibility for Damage to Work Caused by Public Traffic - The Contractor may apply for relief of responsibility for damage to Work caused by public traffic by submitting a signed Contractor's Request for Relief of Responsibility, form 734‑2768, to the Engineer by mail, personal delivery or courier, by FAX, or other agreed-upon method.

The Engineer will process a maximum of two forms per month and return the forms within seven Calendar Days indicating each item as "approved" or "denied".

The approval of the Engineer is limited, and is made only for the purposes of determining relief of responsibility for damage to completed portions of the Work caused by public traffic.  The completed portions of the Work are not considered complete, and are not finally accepted for any other purposes under the Contract.

If the Contractor disagrees with the Engineer's findings, the Contractor may request a Region level review according to 00199.40(b).

(1)  Request for Relief - The Agency will only accept a request for relief from and will only assume responsibility for damages caused by public traffic, to the following completed portions of the Work:

· A segment of Roadway, drainage facilities, Slopes, lighting, traffic control devices and access facilities;

· A Bridge or other Structure within a segment of Roadway;

· Traffic signals and appurtenances at an intersection;

· Permanent, passive traffic control devices;

· Complete circuits of a highway lighting system; and

· Portions of a building open to public use.

The Agency will approve a request for the Agency to assume responsibility for damages to the completed portions of the Work caused by public traffic only under the following conditions:

· The completed portions of the Work are completed according to Contract Change Orders, the Contract Plans or approved stage construction Plans;

· The traffic control complies with approved traffic control Plans; and

· All required Materials conformance and quality compliance documents pertaining to the completed portions of the Work are on file with the Engineer (see Section 00165).

(2)  Scope of Relief - When the Agency assumes responsibility for damage to completed portions of the Work caused by public traffic any damages will be repaired by the Contractor on an Extra or Changed Work basis, or by Agency forces, or by other means as determined by the Engineer.  If completed portions of the Work are damaged by public traffic before Final Inspection, and the Agency requires the Contractor to repair the damages, the Engineer will reimburse the Contractor for the Extra or Changed Work at 75% of the total amount calculated according to Section 00197.

If completed portions of the Work are damaged by public traffic after Final Inspection, and the Agency requires the Contractor to repair the damages, the Engineer will reimburse the Contractor for the Extra or Changed Work at 100% of the total amount calculated according to Section 00197.

If any additional Work is performed by the Contractor on completed portions of the Work for which the Agency has assumed responsibility for damages caused by public traffic, and the Work is performed outside of the approved stage construction Plans or approved traffic control Plans, the Contractor shall become fully responsible and liable, and shall make good all damages caused by public traffic at no additional cost to the Agency.

(d)  Vandalism and Theft - Vandalism includes damage to or destruction of Work or portions of Work that remain on the Project Site resulting from vandalism, criminal mischief, arson, or other criminal or illegal behavior.

The Contractor shall provide reasonable protection of the Work from vandalism until Third Notification.  If reasonable protection has been provided, the Contractor's responsibility for damage resulting from vandalism will be limited to $5,000.00 per occurrence.  Requests for reimbursement of amounts in excess of $5,000.00 shall be in writing and directed to the Engineer.  Upon receipt, the Engineer will investigate, evaluate the amount of damages and their cause, determine the number of occurrences, and determine whether, and how much, the Contractor will be compensated.

Theft includes the loss of Work or portions of Work that are lost or stolen or otherwise unaccounted for from the Project Site or from Materials or fabrication locations.  The Contractor shall remain solely responsible for all losses caused by theft, including without limitation theft that occurs in conjunction with vandalism.
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