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1.0 Introduction

A variety of Federal, state, and local regulations govern multimodal freight movements in
Oregon. Some of these regulations, such as the freight provisions established by the Safe,
Accountable, Flexible, Efficient Transportation Equity Act:. A Legacy for Users
(SAFETEA-LU), directly affect the management of freight infrastructure, operations, or
planning. Other types of regulations, including environmental, safety, and security, deal
more with the environment and context in which freight operates. Understanding the role
and impact of regulations is important to help the state better understand the
considerations that must be taken into account during statewide planning and
programming activities. It also will help to identify the types of environmental concerns
and tradeoffs that must be considered, identify agencies responsible for various elements
of the system, and recognize possible opportunities for interagency coordination.

The purpose of this Technical Memorandum is to summarize information on major Federal,
state, and local regulations that affect freight mobility in Oregon, as well as the agencies
responsible for regulation or enforcement. Doing so will help to set the groundwork for
examining the effect of freight regulations on freight mobility in Oregon, as well as inform
the work of the Policy and Process Working Group advising Oregon Department of
Transportation (ODOT) on the development of the statewide freight plan. This technical
memorandum is organized into the following sections:

e Section 2.0 — Transportation Planning Regulations and Guidance;
e Section 3.0 — Safety Regulations;

e Section 4.0 — Security Regulations;

e Section 5.0 — Environmental Regulations;

e Section 6.0 — Economic Regulations; and

e Section 7.0 — Land Use Regulations.

The technical memorandum focuses primarily on Federal and state regulations, and
secondarily on regulations at the local level. Because regulations of county and city
governments often vary somewhat among jurisdictions, they are discussed in general
terms herein. In addition, the focus on Federal and state policies and regulations
recognizes the fact that freight movements are often multijurisdictional in nature, and
their movements are primarily governed by Federal and state regulations.

The primary sources of information for this technical memorandum are documents and
web sites of Federal, state, and other agencies promulgating regulations. This includes
plans, policies, statutes, rules, and other regulations addressing freight transportation or
goods movement. The review of these policies and regulations is intended to be
illustrative rather than all-inclusive.

Cambridge Systematics, Inc. 1-1






Attachment 1

ODOT WOC #1: Freight Regulations
Task 3- Final Technical Memorandum

2.0 Transportation Planning
Regulations and Guidance

Transportation planning regulations and guidance is a category that includes general,
overriding legislation and policies governing freight transportation planning and
programming. The following discussion focuses primarily on Federal and state policies
applicable to freight transportation or goods movement, in particular those policies that
are recent, relevant, or challenging traditional freight planning paradigms.

In general, transportation planning regulations nationally are governed by Federal rules
(the CFR), and updated through Federal reauthorization acts such as SAFETEA-LU.
These main Federal transportation planning regulations and guidance are summarized in
Section 2.1.

At the state level, Oregon has developed a set of transportation planning documents that
identify goals, policies, strategies, actions, and other guidance for the State’s
transportation system. The 1992 Oregon Transportation Plan (OTP) was the first of a
number of statewide multimodal, modal, and topical transportation plans identifying
needs and establishing a vision and policy objectives for the State’s airports, bicycle and
pedestrian facilities, highways and roadways, pipelines, ports and waterway facilities,
public transportation, and railroads. Section 2.2 summarizes how Oregon’s statewide
plans address regulations affecting freight transportation or goods movement, identifies
entities making transportation policy decisions and serving in an advisory role for these
decisions, and discusses selected policy considerations associated with the Statewide
Transportation Improvement Program (STIP).

States are charged with enforcing the regulations through a set of planning documents
and regulatory language, including the Oregon Revised Statutes (ORS) and the Oregon
Administrative Rules (OAR). The main statewide plans, policies, and regulations are
summarized in Section 2.2. Finally, Section 2.3 discusses the implications of the policies
and regulations reviewed in this section on the movement of freight in Oregon.

A 2.1 Federal Transportation Planning Regulations
and Guidance

Numerous Federal policies directly or indirectly relate to freight mobility. The following
section addresses several of the more important Federal policies, including key freight-
related provisions in SAFETEA-LU, planning and programming requirements for states
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and metropolitan planning organizations (MPO), and selected policies and requirements
of Federal administrations in charge of specific transportation modes.

Code of Federal Regulations and the Reauthorization Process

The Code of Federal Regulations (CFR) is the annual codification of the general and
permanent rules published in the Federal Register by the executive departments and
agencies of the Federal Government. It is divided into 50 titles that represent broad areas
subject to Federal regulation. There are two CFR Titles that encompass almost all of the
transportation or freight-related Federal regulation:

1. Title 23, CFR Highways; and
2. Title 49, CFR Transportation.

Every six years, the CFR are updated through the Reauthorization process, which is the
Legislative process to authorize the surface transportation programs via Congressional
Acts. The first authorizations were essentially Federal-aid highway programs, including
the Federal-Aid Road Act of 1916 and the Federal Highway Act of 1921. Since 1991,
Congress has passed highway legislation in a more comprehensive manner that includes
multimodal transportation planning considerations at intervals of four to six years. As
shown in Figure 2.1, there have been three major Federal surface transportation acts since
1991, authorizing programs across all modes of surface transportation and setting national
transportation priorities.

1. The Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA) identified a
number of High Priority Corridors on the National Highway System that were then
eligible for additional funding for improvements, instituted collaborative planning
requirements, and increased the powers of MPOs.

2. The Transportation Equity Act for the 21st Century (TEA-21) followed in 1998, and
continued its focus on funding flexibility, environmental protection, and strong
planning processes. TEA-21 also introduced new programs targeting special areas of
national interest, such as Border Infrastructure, Transportation Infrastructure Finance
and Innovation Act (TIFIA), investments in research and its application to improve
transportation system performance and deployment of Intelligent Transportation
Systems (ITS) technologies to improve the management of transportation systems.

3. The Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users (SAFETEA-LU), which followed TEA-21 in 2005, is the most recent Federal
transportation legislation and included guaranteed funding of $244.1 billion, making it
the largest surface transportation investment in the nation’s history. The
SAFETEA-LU made significant changes to the national transportation program, but
maintained many of the key priorities of previous transportation bills, such as
focusing on transportation issues of national significance and vesting state and local
governments with greater flexibility to solve transportation issues in their communities.

2-2 Cambridge Systematics, Inc.
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Figure 2.1 Federal Surface Transportation Acts Since 1991
Impacts on Freight Planning

* Identified a number e Funding flexibility * TIFIA expanded
of High Priority Corridors to include freight projects

» Environmental
* Instituted collaborative protection » National Corridor

planning requirements Infrastructure

« Strong planning
Improvement Program
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Freight-Related Provisions of SAFETEA-LU

Key SAFETEA-LU Freight Provisions

SAFETEA-LU represented a significant step forward in the availability of Federal
transportation funding sources for freight projects. As well as expanding eligibility for
some funding sources to include freight projects (such as TIFIA), several new freight
programs were created, such as the Private Activity Bonds and the National Corridor
Infrastructure Improvement Program. The key freight programs included as part of
SAFETEA-LU are summarized in Table 2.1.
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Table 2.1 Key SAFETEA-LU Freight Provisions

Name Section SAFETEA-LU Provisions
Projects of National and Regional 1301 < Requires projects to be multimodal
ianifi _ _ _

Significance e Includes freight railroad projects

National Corridor Infrastructure 1302 e« To promote trade and economic growth along

Improvement Program nationally significant trade corridors

Coordinated Border Infrastructure 1934 < Targets funds towards border states to make

Improvement Program operational and capacity improvements and
coordinate international planning

Truck Parking Facilities Grant 1305 e« Pilot grant program to address shortage of

Program long-term truck parking

Freight Intermodal Distribution 1306 < To reduce port congestion and establish/

Pilot Grant Program expand intermodal freight facilities and
distribution centers

Training and Education: Freight 5204 (h) < Provides support to freight planning efforts at

Planning and Capacity Building state and local agencies

Program

National Cooperative Freight 5209 < Freight research program established through

Transportation Research Program the National Academy of Sciences

TIFIA 1601 < Expanded project eligibility to include public
and private freight rail facilities, intermodal
freight facilities, and highway access to
facilities

Private Activity Bonds 11-1143 <  Allows tax-exempt financing of privately
owned or operated freight infrastructure

Capital Grants for Rail Line 9002 < Preference given to projects that enhance

Relocation economic development, traffic congestion,
and quality of life

Rail Rehabilitation and 9003 < Loans and loan guarantees for projects that

Improvement Financing enhance rail service and capacity

National Surface Transportation 1909 e« Established the National Surface

Policy and Revenue Study
Commission

Transportation Policy and Revenue Study
Commission to examine the future of Federal
freight regulations and policies

Source: FHWA

SAFETEA-LU Highlight: Recommendations of a National Commission

The National Surface Transportation Policy and Revenue Study Commission was created
by Section 1909 of SAFETEA-LU, and tasked with examining the future of Federal freight
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regulations and policies. The findings of the Commission, along with recommendations
from stakeholder groups, will likely be taken into account in discussions for the next
surface transportation reauthorization bill that will follow SAFETEA-LU, which expires
on September 30, 2009.

Throughout 2006 and 2007, the Commission met with transportation experts and
concerned citizens from across the country. The Commission’s final recommendations,
published in December 2007, recommended that Federal surface transportation
investment be focused into 10 program areas, including one dedicated to freight
transportation. In addition, the Commission supported the creation and funding of a
national freight transportation program that could be used to implement highway, rail,
and other improvements to alleviate freight bottlenecks.

Planning and Programming Requirement for States and MPOs

The planning requirements for state DOTs and MPOs are included in sections of the CFR.
There currently are very few provisions for freight included in the requirements, though
SAFETEA-LU Sections 6001 and 6002 did broaden the requirements for the planning
process to make it more likely to include freight mobility concerns and the inclusion of
freight stakeholders in the planning process.

23 CFR 450 - The requirements for statewide and metropolitan transportation planning
are described in 23 CFR 450. These regulations give states and MPOs broad responsibility
for planning and programming transportation improvement projects, including those
projects that benefit freight movements. Though the specific planning and programming
process used by states and MPOs can vary slightly, it normally consists of four major
elements:

1. Needs identification;
2. Plan development;

3. Project programming, (either through a Transportation Improvement Program (TIP) at
the MPO level, or a STIP at the state level); and

4. Project development and implementation.

Currently, SAFETEA-LU addresses freight through several factors, suggesting that states
and MPOs address mobility, accessibility, and integration across passenger and freight
modes in their transportation planning process. However, there are no strict guidelines to
complete a formal freight plan. The result is somewhat ad hoc freight planning at the
state and MPO level, with some states and MPOs (most likely those with large freight
generating activities, concentrated industrial land uses, or freight movements) choosing to
perform freight studies. In addition, there are few clear repercussions for those agencies
that have not yet taken an active role in addressing freight issues. As a result, it is
sometimes difficult for state DOTs and MPOs to determine their role in championing
improvement projects that specifically benefit freight movements.

Cambridge Systematics, Inc. 2-5
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SAFETEA-LU Sections 6001 and 6002

Included in Section 6001 is the requirement for state and MPOs to develop long-range
transportation plans in consultation with freight stakeholders, including shippers, as
summarized in Table 2.2 below.

Table 2.2 SAFETEA-LU Provisions for Interagency Coordination,
Cooperation, and Consultation

Name Section SAFETEA-LU Provisions
Environmental 6001 Requires that each MPO “shall provide citizens,
Considerations in Planning affected public agencies, representatives of public

transportation employees, freight shippers, providers of
freight transportation services, private providers of
transportation, representatives of users of public
transportation, representatives of users of pedestrian
walkways and bicycle transportation facilities,
representatives of the disabled, and other interested
parties with a reasonable opportunity to comment on
the transportation plan.

Efficient Environmental 6002 Requires a project’s lead agencies to establish a plan
Review for Project Decision- for coordinating public and agency participation
Making during the environmental review process. The

language opens up new opportunities for
involvement from agencies, user groups (such as
freight providers and carriers), and the public.

Source: FHWA

Rail Planning and Funding

As well as the additional considerations for freight planning offered by SAFETEA-LU,
there are other national policy trends that indicate a potential greater Federal role in the
finance of freight transportation systems. For example, national rail policy trends in
infrastructure investment could influence how railroads invest in their systems and,
therefore, should be of interest to a state seeking to understand how to encourage rail
development. National policy in this area may be changing dramatically in the future, in
particular, in regards to the Federal infrastructure investment policy.

The U.S. Congress has recently taken action to expand the possibilities for Federal
investment in passenger rail infrastructure, in the Passenger Rail Investment and
Improvement Act of 2008 (PRIIA) enacted by HR 2095 in October 2008. This bill
authorizes (subject to future appropriations) over a five-year period:
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e $5.3 billion for the National Rail Passenger Corporation (Amtrak) capital grants and
$2.9 billion for operating grants;

e $1.9 billion for intercity passenger rail corridor improvements, through an 80-20 grant
program administered by the U.S. DOT; and

e $1.5 billion for high-speed rail corridor development, also through a U.S. DOT 80-20
grant program.

This expanded corridor development program would complement ODOT initiatives to
enhance or sustain its existing intercity passenger service. Even more funding for intercity
passenger rail projects was enacted in the American Recovery and Reinvestment Act of
2009 (popularly referred to as the economic stimulus bill, passed in February 2009): up to
$8 billion is appropriated for intercity corridors and congestion relief projects.

National Highway System, High-Priority Corridors, and National
Network

NHS Routes

Under the National Highway Designation Act of 1995, Congress defined the U.S. National
Highway System (NHS). The NHS is composed of the interstate highway system in
addition to other roads that Congress found to be critical to United States economic
growth, national defense, and general mobility. NHS facilities are open to a more flexible
array of financing options than traditional roadway infrastructure projects, including:

e Increased state advance construction flexibility, which means that states can now
engage in advanced construction using their anticipated apportionments, as long as
the project is on the STIP;

e An increased Federal share for many toll projects, which set the Federal share for
project at up to 80 percent of total costs; and

* More flexible state matching requirements, which allows private funds, materials, or
assets to be applied towards the state’s matching share.

NHS routes in Oregon include 470 miles of urban roads and nearly 3,300 miles of rural
roads; many of which provide access to the State’s deep draft ports, air cargo terminals,
intermodal rail facilities, and shallow-draft waterways.

High-Priority Corridors

ISTEA designated 21 NHS highways as high-priority corridors. TEA-21 and
SAFETEA-LU each added additional corridors to the list, so that by 2005 there were more
than 80 high-priority corridors throughout the country. These corridors have received
specific funding set-asides in the last three transportation reauthorizations. Interstate 5
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along the entire West Coast is a designated high-priority corridor, as is U.S. 395 from the
Canadian border through Oregon and into California and then Nevada, where it connects
with U.S. 95 and continues to Las Vegas. These corridors are able to apply for a broader
and more flexible array of funding and finance options than other non-NHS
infrastructure.

National Network Routes

The National Network (NN) is a Federal designation, including 1) the Interstate Highway
System; and 2) highways capable of safely handling larger commercial motor vehicles, as
certified by states to the Federal Highway Administration (FHWA). Interstate 5 in Oregon
is an example of NN-designated infrastructure.

Marine Planning

U.S. Army Corps of Engineers Dredge and Navigational Improvement Planning

The U.S. Army Corps of Engineers (USACE) has regulated various activities involving
United States waterways since 1899, when the Rivers and Harbors Act gave the USACE
authority to issue permits for discharging refuse; excavation and filling operations; and
other modifications to United States ports, harbors, and channels. Originally, the
USACE’s role was to prevent obstructions to navigation, but over the years it has evolved
to include environmental protection and economic development considerations. The
Clean Water Act of 1972 considerably broadened the USACE’s authority to include
dredging and filling in all waters of the United States, including many nonnavigable
wetlands. The USACE also issues permits for the construction of navigational
improvements, such as jetties, locks, wharves, piers, and aids to navigation.

In general, there are two types of permits issued by the USACE for these types of projects:

1. General permits are issued for dredging and construction activities that are
determined to have only a minor impact on water quality. These permits are designed
to provide regulatory oversight of such activities, but with minimal paperwork or
delays (33 CFR 330). One type of general permit is a nationwide permit, which
authorizes certain dredging activities on a national basis with a minimum of
regulatory review. Minor dredging activities (no more than 25 cubic yards below the
plane of the ordinary high water mark or mean high water mark) are included under
nationwide permits, as is routine maintenance of existing structures (33 CFR 322.5).
However, USACE Division and District Engineers have the authority to suspend,
modify, or revoke nationwide permit authorizations if “they have concerns for the
aquatic environment...or for any factor of the public interest” (33 CFR 330.1(d)). As a
result, regional dredging regulations can be more restrictive than national ones.

2. Individual permits are required for other actions that either are not addressed by
general permits, or do not meet the requirements for one. These projects tend to be
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larger and more complicated in scope that those covered under a general permit, and
hence require more detailed analysis. This means that permitting for such activities
takes longer due to a higher level of scrutiny. Essentially, any discharge of dredged or
fill material or marine construction project not covered under a general permit requires
an individual permit (33 CFR 323.3). Large dredging projects are typically required to
go through this more rigorous permitting process.

Pipeline Planning

Since pipelines for the transportation of commodities like fuels and natural gas are owned,
operated, and maintained by the private sector; the planning for those facilities is handled
by those private entities. Federal pipeline regulations primarily deal with safety and
inspection standards, as well as incident reporting and management protocols. These
regulations are covered in Section 3.0, Safety Regulations. Federal authority, with respect
to pipeline transportation, is primarily limited to regulating the transmission of oil and
natural gas in interstate commerce. These regulations are covered in Section 6.0,
Economic Regulations.

Aviation Planning

The Federal Aviation Administration (FAA) is the principal Federal regulator of civil
aviation. While the core mission of the FAA is promoting aviation safety, it also engages
in many other aspects of air transportation, including airport planning. Within the FAA,
the Office of Airport Planning and Programming is responsible for national airport
planning, environmental and social requirements, airport grants, property transfers, and
passenger facility charges. Programs within this function include the following:

e Airport Improvement Program (AIP) — The AIP provides grants to public and private
entities that operate public use airports to cover planning and development activities
for airports that are in the National Plan of Integrated Airport Systems (described
below).

e Airport Capital Improvement Plan (ACIP) — The ACIP is the planning mechanism
through which airport improvement needs are identified and prioritized. It also
provides the basis for the distribution of AIP grant funds.

e Airport Compliance Program - This program ensures that public and private
recipients of Federal grant funds or transfers of Federal property for airport
development comply with the obligations associated with acceptance of those funds or
property transfers.

e Airport Environmental Program — This program assists airports in implementing
Federal environmental regulations as they apply to airports, including the National
Environmental Policy Act (NEPA). Included here are airport noise compatibility
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planning, environmental review for airport improvements, and airport noise and
access restrictions.

e Passenger Facility Charge (PFC) Program — The PFC Program permits commercial
airports operated by public agencies to collect a fee of up to $4.50 for every enplaned
passenger. The proceeds are used to fund airport improvements, reduce noise, or
enhance air carrier competition.

« National Plan of Integrated Airport Systems (NPIAS) — This plan is a national-level
overview of all existing and proposed airports that are significant to national air
transport, and therefore eligible to receive AIP grants. It includes estimates of the
amount of grant money that would be required to fund infrastructure projects that
would bring the system up to current design standards and relieve congestion.

A 2.2 State and Local Transportation Planning Regulations
and Guidance

The Transportation Planning Rule

In 1973, the Oregon legislature established statewide planning goals for land use and
related topics, including transportation. To implement the goals, the Oregon Department
of Land Conservation and Development (DLCD) established administrative rules,
including the Transportation Planning Rule (TPR). One of the provisions of the TPR is to
encourage a safe, convenient, and economic transportation system. This includes
facilitating “the safe, efficient, and economic flow of freight and other goods and services
within regions and throughout the State through a variety of modes, including road, air,
rail, and marine transportation” (OAR 660-12-0000).

The TPR also itemizes requirements for preparing and coordinating state, regional, and
local Transportation System Plans (TSP). The Oregon Transportation Plan and adopted
multimodal, modal, topic, and facility plans serve as the State’s transportation system
plan. Several of these plans and their freight-related provisions are discussed below.

Statewide Transportation Plans

The 2006 Oregon Transportation Plan (OTP) establishes goals, policies, strategies, and
initiatives to address the State’s multimodal and modal transportation challenges and
opportunities. The OTP is the overarching document among a series of modal and other
plans that together comprise the State’s transportation system plan.

The existing freight-related mode and topic plans are the 2007 Oregon Aviation Plan (OAP),
2004 Oregon Transportation Safety Action Plan (OTSAP), 2001 Oregon Rail Plan (ORP), and
the 1999 Oregon Highway Plan (OHP). Oregon does not presently have a pipeline
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The

OTP, however, contains several strategies for pipeline and marine transportation. The
Oregon Legislature has recognized the importance of marine planning in ORS 184.632,
which declares that “it is the policy of this State to include Oregon’s ports in planning and

implementing transportation programs.”

The Oregon Economic and Community

Development Department is beginning to develop a statewide strategic plan for ports.
Table 2.3 summarizes some of the freight-related goals, policies, actions, and strategies in

the OTP and the mode and topic plans.

Table 2.3 Freight Policies and Regulations in Oregon Statewide
Transportation Plans

Oregon Statewide
Transportation

Goals, Policies,

Examples of Topics Addressed

Plans or Actions in Policies, Strategies, or Actions
2006 OTP Goal 2 Addresses policies/strategies for size and weight

Management of the enforcement, and regulations and standards to improve

System the efficiency and reliability of goods movements
consistent with safety and environmental goals.

Goal 4: Encourages streamlining permit procedures and

Sustainability transportation system efficiencies while meeting or
exceeding environmental benefits or regulations.

Goal 5: Safety and  Addresses commercial driver performance,

Security enforcement of transportation safety and security laws
and regulations, and hazardous materials (hazmat)
transport.

Goal 7: Addresses public involvement and other procedures

Coordination, for coordination and communication.

Communication,

and Cooperation

2007 Oregon Intermodal Addresses provision of an airport system that is:

Aviation Plan

2004 OTSAP

2001 ORP

Accessibility Policy

Action 60

2006 Amendment

Policy 4

1) integrated with surface transportation modes, and
2) allows for a choice of modes for the movement of
people and goods.

Addresses maintaining the current rail track inspection
program, and continuing to utilize crash history data to
identify key locations needing additional inspections.

Amends 2004 OTSAP Actions 24 and 36 to meet
SAFETEA-LU requirements relating to a Strategic
Highway Safety Plan

Encourages integration of rail freight considerations
into the State’s land use planning process.
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Table 2.3 Freight Policies and Regulations in Oregon Statewide
Transportation Plans (continued)

Oregon Statewide

Transportation Goals, Policies, Examples of Topics Addressed

Plans or Actions in Policies, Strategies, or Actions

1999 OHP Goal 1: System Establishes a State Highway Freight System (updated
Definition in August 2005 through OHP amendment).
Goal 4: Travel Encourages uniform commercial vehicle regulations at
Alternatives the national levels, where the safety and efficiency of

Oregon’s transportation system will benefit.

Goal 5: Addresses attaining and maintaining water quality
Environmental and  standards through implementation of best
Scenic Resources management practices or other actions.

Calls for consulting with Federal, state, and local
government agencies to implement air quality
transportation conformity regulations of the Clean Air Act.

Transportation Commissions and Committees in Oregon

Oregon Transportation Commission

The Oregon Transportation Commission establishes state transportation policy. The
commission also guides the planning, development and management of a statewide
integrated transportation network that provides efficient access, is safe, and enhances
Oregon’s economy and livability. The commission meets monthly to oversee DOT
activities relating to highways, public transportation, rail, transportation safety, motor
carrier transportation, and drivers and motor vehicles.

Area Commissions on Transportation

Area Commissions on Transportation (ACT) are advisory bodies chartered by the Oregon
Transportation Commission (OTC). ACTs address all aspects of transportation (surface,
marine, air, and transportation safety) with primary focus on the state transportation
system. ACTs consider regional and local transportation issues if they affect the state
system. They work with other local organizations dealing with transportation-related
issues.

ACTs play a key advisory role in the development of the STIP, which schedules funded
transportation projects. ACTs establish a public process for area project selection
priorities for the STIP. Through that process and following adopted project eligibility
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criteria, they prioritize transportation problems and solutions, and recommend projects in
their area to be included in the STIP.

Oregon Freight Advisory Committee

In 1998, former ODOT Director Grace Crunican established the Oregon Freight Advisory
Committee (OFAC). Among the activities of OFAC was supporting the preparation of
Oregon’s first statewide freight study — Freight Moves the Oregon Economy — in 1999.
Two years later, the Oregon Legislature formalized the Committee through the passage of
House Bill 3364 (now ORS 366.212). This legislation calls for the ODOT Director to
“appoint members of a Freight Advisory Committee to advise the Director and OTC on
issues, policies, and programs that impact multimodal freight mobility in Oregon.” This
includes advising the OTC and regionally based advisory groups about the STIP and the
program’s consideration and inclusion of highest priority multimodal freight mobility
projects in each of ODOT’s five regions. In 2003, the Oregon Legislature further enhanced
OFAC’s authority with House Bill 2041 (ORS 367.621).

Statewide Transportation Improvement Program Eligibility Criteria
and Prioritization Factors

To help ACTs, MPOs, and ODOT staff select projects for the transportation improvement
programs, the OTC has adopted project eligibility criteria and prioritization factors for
modernization, pavement preservation, and bridge replacement and rehabilitation
projects. To be approved for funding, projects are required to meet eligibility criteria,
which vary by type of project. Prioritization factors are used to help decide which eligible
projects are funded in the STIP. For modernization projects in the construction STIP,
priority is to be given to projects that support freight mobility. These are defined as
projects on freight routes of statewide or regional significance, defined as:

Highways on the State Highway Freight System, as designated in the OHP;
e Highways or local roads designated as NHS intermodal connectors;

e Other highways with a high volume or percentage of trucks, or which are important
for regional or interstate freight movement; or

« Local freight routes designated in a regional or local transportation plan.

The projects are expected to remove identified barriers to the safe, reliable, and efficient
movement of goods and/or to support multimodal freight transportation movements.
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A 2.3 Implications for Freight Mobility in Oregon

e SAFETEA-LU created many new funding streams for freight (TIFIA, Projects of
National and Regional Significance, and Rail Rehabilitation and Improvement
Financing, among others) that offer expanded opportunities to fund freight projects in
Oregon. Although competition for Federal transportation funding is always intense
(and funding under certain programs was fully earmarked by Congress), this does
signal increasing awareness by the Federal government of freight issues, and the
importance of efficient goods movement to a healthy economy.

e Large pieces of Oregon’s intermodal freight system are a part of specially designated
corridors or transportation systems, including high-priority corridors and the NHS.
This may make them eligible for funding set-asides, or it may put them in a position to
better compete for funding in the future.

* Recent legislation that expanded funding for passenger rail projects may present
opportunities for ODOT to enhance its existing passenger rail services. This will
require careful coordination with the freight railroads, such as the Burlington
Northern Santa Fe Railway (BNSF) and Union Pacific (UP), that operate over shared
tracks with passenger service. Rail corridor improvements made under the PRIIA or
the economic stimulus bill may have co-benefits for the freight railroads in terms of
upgraded track, but increasing passenger service frequency could interfere with
efficient freight movement.

e The National Surface Transportation Policy and Revenue Study Commission’s final
report recommended that the U.S. DOT’s program areas be consolidated into 10 areas,
including one for freight. It also advocated for the creation of a national freight
transportation program. Although it is unknown whether Congress will implement
these recommendations in their entirety or in some modified form, it is very likely that
the Commission’s report will influence the reauthorization process.

e Federal surface transportation funding legislation sets forth requirements for state and
metropolitan transportation planning and programming. These requirements include
establishing public involvement processes that give freight shippers and providers of
freight transportation services reasonable opportunities to comment on long-range
transportation plans and transportation improvement programs.

e The OTP and associated modal and topic plans implement Federal and state
transportation planning requirements. The ODOT Rail Division is beginning a rail
study, which is expected to be an important component of an updated rail plan. The
Oregon Economic and Community Development Department is in the early phases of
developing a strategic plan for ports. Preparation of the statewide freight plan is
expected to contribute to OTP implementation, and to help inform the development of
future multimodal and modal plans at the state, regional, and local levels.
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3.0 Safety Regulations

Safety regulations cover a broad range of topics, including vehicle size and weight
enforcement, commercial driver performance, and the safe and secure transport of
hazardous materials. The following discussion identifies some of the specific Federal and
state safety-related regulations and rules directly or indirectly affecting freight mobility or
goods movement.

In general, safety regulations are set by Federal agencies, including the Federal Motor
Carrier Safety Administration (FMCSA), the FHWA, and the Federal Railroad
Administration (FRA). These agencies and the main freight regulations that they oversee
are summarized in Section 3.1. States are charged with enforcing the regulations through
pertinent state safety regulations, as addressed in statewide planning documents and
regulatory language, including the ORS and the OAR. These state regulations are briefly
summarized in Section 3.2. Finally, Section 3.3 discusses the implications of these Federal
and state regulations on the movement of freight in Oregon.

A 3.1 Federal Safety Policies and Regulations

A number of Federal agencies are involved in enforcing safety regulations that impact
freight transportation. Table 3.1 summarizes the areas of goods movement safety that are
regulated by the Federal government, the agencies involved, and their authority/
responsibilities under each area.
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Table 3.1 Summary of Federal Safety Regulations and Agencies

Involved

Agencies

Element Involved

Authority/Responsibilities

Motor Carrier FMCSA

Safety

Truck Size/ FHWA
Weight/Route
Designations

Train/Track Safety FRA

Hazardous PHMSA

Materials FHWA
FRA
FAA
OPS

Commercial driver’s licenses;

Vehicle operating safety standards;

Driver hours of service regulations;

Inspection, repair, and maintenance requirements;
Hazardous materials regulations;

Border safety; and

U.S. DOT carrier registration.

Maximum weights allowed on interstate system;
Maximum width and rules for trailer length;
States’ compliance with Federal requirements; and

Preemption of state hazardous materials routing
restrictions.

Tank car safety;

Rail movement of spent nuclear fuel and radioactive
waste;

Railroad industrial hygiene;

Basic operating rules for train safety;

Railroad employee hours of service regulations;
Track inspection/audit;

Grade crossing safety and trespass prevention;
Signal and train control regulations;

Passenger rail safety standards; and

Rail equipment safety (motive power and rail cars).

PHMSA oversight of modal agencies, compliance with
CFR; and

Modal agencies’ enforcement of hazmat regulations for
specific modes.

3-2
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Table 3.1 Summary of Federal Safety Regulations and Agencies
Involved (continued)

Agencies
Element Involved Authority/Responsibilities
Marine Safety, USCG e Inspection of merchant vessels;
Licensing, and IMO . L f captai d .
Vessel Inspections ABS icensure of captains and crews;
e Marine regulations and safety standards;
< Navigation rules (International and Inland);
< International marine safety standards;
e Vessel classification standards; and
e Load line regulations.
Aviation Safety FAA e Aircraft inspection; and
e Pilot licensing.
Pipeline Safety OPS < Pipeline risk management strategies; and

Pipeline construction, maintenance, and operation
requirements.

Source: Cambridge Systematics, Inc., 2009.

Motor Carrier

The FMCSA promulgates most Federal rules governing safety related to commercial
vehicle operations for all interstate motor carriers and certain intrastate carriers. This
includes a wide variety of regulatory areas as summarized in Table 3.2 below.

Cambridge Systematics, Inc.
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Table 3.2 FMCSA Areas of Regulation

Regulatory Area FMCSA Regulation or Stipulation
Commercial Driver’s Under FMCSA regulations, any person operating a commercial motor
Licenses vehicle (CMV) must obtain a Commercial Driver’s License (CDL)

issued by their state of residence (49 CFR 383). Commercial vehicle
operators also are subject to a number of other regulations dealing
with traffic safety, testing and licensing, and reporting requirements.

Border Safety FMCSA works closely with the governments of Canada and Mexico to
ensure that these countries’ motor carriers, drivers, and vehicles
operating in the United States meet the same safety standards as U.S.
carriers.

Safety Requirements FMCSA develops, maintains, and enforces the Federal Motor Carrier
Safety Regulations (FMCSR). These requirements establish safe
operating requirements for commercial vehicle drivers, carriers,
vehicles, and vehicle equipment.

U.S. DOT Registrations ~ FMCSA issues U.S. DOT registration numbers to all interstate motor
freight carriers. This includes a New Entrant Safety Assurance
Program, under which newly formed carriers must undergo an 18-
month monitoring period to ensure that they are familiar with
applicable motor carrier safety and hazardous materials regulations.
The agency also maintains a system that links carriers’ safety records
to state vehicle registration databases, so that safety is monitored and
trucks belonging to firms with poor safety records can be identified
and removed from the highways.

Hazardous Materials FMCSA enforces HMRs, which are designed to ensure the safe and

Regulations (HMR) secure transportation of hazardous materials. These rules address the
classification of hazardous materials, proper packaging, employee
training, hazard communication, and operational requirements.

Source: Cambridge Systematics, Inc., 2009.

Federal Dimensional/Weight Restrictions for Trucks

The FHWA administers all truck size and weight regulations in the United States, in
cooperation with their state partners. Federal regulations require each state to establish
and enforce an adequate truck size and weight program; subject to certain restrictions (see
Table 3.3). States must certify each year their compliance with these regulations. If they
fail to do so, they risk losing a portion of their Federal-aid highway funding.
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Table 3.3 Federal Truck Size and Weight Restrictions

Weight 80,000 pounds

Width 102 inches

Overall Length No limit (set by states)

Trailer Length Regular semitrailers: Not less than 48 feet

‘Pup trailers’: Not less than 28 feet

Source: 23 CFR 658.23.

Rail

The FRA is the primary regulatory body for passenger and freight rail safety in the United
States. The FRA regulates grade crossing and trespass prevention, track inspection/audit
requirements, signal and train control, passenger rail safety, equipment safety
requirements (motive power and rolling stock), and railroad employee hours of service.

In October 2008, the Rail Safety Improvement Act of 2008 enacted major rail safety policies
that will affect rail freight movement nationwide. First, the law requires active positive
train control technology in railroad locomotives on certain routes by 2015. Positive train
control (PTC) refers to a variety of systems that seek to avoid train-to-train collisions,
over-speed derailments, and injuries to railway employees working within their limits of
authority. Specifically, the legislation requires implementation of PTC by 2015 on all
Class I railroad main lines:

e Over which intercity passenger rail train service or commuter rail passenger train
service is regularly provided; or

e Over which poisonous or toxic-by-inhalation hazardous materials are transported.

Oregon already has a Federally designated High-Speed Rail Corridor between Eugene
and Portland (this line continues through Washington State, terminating in Vancouver,
British Columbia). This makes the corridor eligible for specially targeted funding for
grade crossing safety improvements.

This new rail safety law also makes changes in hours of service regulations—
Congressionally established rules that govern how often and for how long railroad
employees can work. In addition, it authorizes an expansion of the FRA rail safety
inspector workforce by a total of 200 positions over the next five years. This will likely
expand the frequency of rail safety inspections in Oregon.
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Marine Safety

The United States Coast Guard (USCG) has the primary regulatory authority over marine
safety in the territorial waters of the United States. Through its Marine Safety program,
the USCG promotes the safe operation of U.S. flagged vessels all over the world, while
also exercising some authority over foreign flagged ships operating in U.S. waters. The
USCG is also the U.S. representative to the International Maritime Organization, a United
Nations agency that coordinates international maritime safety and environmental policy.

The Marine Safety program has seven elements, as shown below in Table 3.4.

Table 3.4 Marine Safety Program Elements

Program Element Description
Standards Development Sets minimum safety standard for cargo and passenger vehicles

« Development of international marine safety standards (through
the International Maritime Organization (IMO))

Mariner Licensing and
Documentation

Issues licenses and documents to qualified mariners
e Conducts training courses/examinations

Compliance e Conducts systematic inspections of U.S. and foreign vessels and
marine facilities

e Conducts plan review of vessel construction, alteration, and

salvage
Recreational Boating e Recreational vessel construction/performance standards
Safety e Factory inspections and Vessel safety checks
Investigations and e Investigates marine accidents

Casualty Analysis e Develops new standards based on lessons learned

Consultation with « Maintains active relationships with Passenger Vessel Association,

Industry American Waterways Operators, and others to promote marine
safety

Outreach and e Education and outreach programs to minimize accidents caused

International Engagement by human factors

e Lead U.S. representative to IMO participate in Federal advisory
committees associated with marine industries

Source: U.S. Coast Guard Marine Safety Performance Plan, Fiscal Year (FY) 2009 to 2014.
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Aviation Safety

The primary mission of the FAA is to ensure the safety of the U.S. aerospace system. Its
two main functions under this mission are:

1. Pilot licensing — The FAA issues pilot’s licenses (certificates) for all persons acting as
pilot in command of civil aircraft registered in the United States. There are separate
certificates for commercial pilots and airline transport pilots, along with other
categories such as private and recreational pilots. The FAA establishes the training
and certification requirements for each type of certificate (14 CFR 61).

2. Aircraft inspections — The FAA is also responsible for ensuring the airworthiness of
civil aircraft registered in the U.S. and operating within or outside of the country,
including cargo aircraft and passenger planes carrying belly cargo. Under the
regulations, owners and operators of large airplanes, multiengine jet aircraft,
multiengine turboprop planes, and turbine-powered helicopters must follow specified
part-replacement times for life-limited parts, and maintain an inspection program
specified in the FAA regulations (14 CFR 91, Subpart 409).

Pipeline Safety

The Office of Pipeline Safety (OPS) is housed within the U.S. DOT, Pipeline Safety and
Hazardous Materials Administration (PHMSA). OPS is responsible for enforcing all
pipeline safety regulations. This is primarily accomplished through inspections of
pipeline facilities, conducted by OPS personnel. Inspections are conducted for a number
of reasons, including routine inspections specified by PHMSA Regional Administrators,
complaints received from the public, and pipeline accidents or incidents, among others.
OPS employees are authorized to enter upon and inspect the records and properties of
pipeline operators to ensure compliance with pipeline safety laws (49 CFR 190, Subpart
203).

OPS also promulgates Federal safety standards for the construction and operation of
natural gas and hazardous liquids pipelines. These regulations cover minimum design
requirements; annual, incident, and safety-related condition reporting; construction
standards; pressure testing; and operations and maintenance. In addition, operators of
onshore oil pipelines that could cause significant harm to the environment in the event of
an accidental discharge are required to submit oil spill response plans to PHMSA. These
plans detail the operator’s strategy for containing a “worst case” oil spill into or on any
navigable waters of the United States or adjoining shorelines (49 CFR 190-195).

Hazardous Materials

The primary responsibility for enforcing hazmat shipment regulations rests with the U.S.
DOT’s PHMSA. The PHMSA, in turn, grants responsibility for each mode of
transportation to the relevant Federal modal administration, shown below in Table 3.5.

Cambridge Systematics, Inc. 3-7



|
ODOT WOC #1: Freight Regulations
Task 3 — Final Technical Memorandum

Table 3.5 Agencies Involved in Hazmat Transportation Regulation

Agency Roles and Responsibilities

PHMSA Oversees modal agencies, ensures CFR implementation
FRA Enforces all U.S. DOT/CFR hazmat requirements for rail

FHWA Settles railroad rate and service disputes, collects yearly waybill sampling data
(including hazmat shipments)

FAA Enforces the Hazardous Waste Operations and Emergency Response (HAZWOPER)
standard for employees who deal with or are exposed to hazmat

OPS Issues recommendations covering topics, such as inspection criteria, testing and
inspection protocol, incident reporting standards

USCG Collects hazmat movement information and uses it to optimize inspection resources

Within this framework, two pieces of Federal legislation guide the transportation of
hazmat in the United States.

1. The Hazardous Materials Transportation Act (HMTA) outlines regulations for hazmat
transportation, including packaging, labeling, and handling. Regulations under the
Act include Procedures and/or Policies, Hazardous Material Designations, Packaging
Requirements, and Operational Rules.

2. The Hazardous Materials Transportation Uniform Safety Act encourages uniformity
among state and Federal hazmat regulations, and regulates the transport of
radioactive materials.

A 3.2 State and Local Safety Policies and Regulations

Many safety regulations are imposed at the Federal level, with state regulations adopting
(at the minimum) Federal standards. Local jurisdictions are subject to state, as well as
Federal regulations. There are a variety of policies and regulations that guide the
enforcement of Federal regulations and policies in Oregon. Table 3.6 shows selected
safety provisions in the OTP and associated modal and topic plans. In general, the plans
address safety for goods movements for aviation, by rail, and on roads.
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Table 3.6 Safety Policies and Regulations in Statewide Transportation

Plans

Oregon Statewide
Transportation Plans

Examples of Topics Addressed in Policies, Strategies, or Actions

2006 OTP

Addresses Safety and Security in Goal 5. Includes language on commercial driver
performance, enforcement of transportation safety laws and regulations, size and
weight enforcement, and improving efficiency and reliability of goods movements
consistent with safety regulations and goals. Includes rail safety strategies that call
for creating safe rail crossings, reducing conflicts by developing grade separations
at rail and roadway crossings, and relocating rail lines to improve transportation
system efficiency or safety. Encourages the safe transport of hazardous materials
through driver education and screening, vehicle inspections, regulations, and
enforcement.

2007 Oregon Aviation
Plan

2004 OTSAP

2001 ORP

1999 OHP

Includes a policy for maintaining the State’s public-use airports in a safe operating
condition. References safety issues associated with incompatible land uses near
airports and FAA’s role in addressing Oregon’s interest in safe air travel. Includes
discussion of the need for local jurisdictions to notify airports about proposed
construction plans for areas surrounding airports.

Calls for legislation requiring ODOT’s Motor Carrier Transportation Division to
develop annual commercial motor vehicle safety plans. References four freight rail
actions on inspecting key maintenance facilities, eliminating grade crossings,
installing warning devices, constructing grade separations, and using a remote
video system to record highway-rail crossing violations. References reducing
conflicts between commercial and recreational navigation on waterways.

Discusses the Grade Crossing Safety Program, Railroad Employee Safety Program,
Federal Safety Program, and Rail Transit Safety Oversight Program. Addresses
cooperation with the FRA and includes a section on hazardous materials
inspections.

References policies and actions for the following:

e Goal 1 - System Definition: 1) maintaining highway performance and
improving safety by improving system efficiency and management before
adding capacity; and 2) building bypasses to provide safe, efficient passage for
through travelers and commerce.

e Goal 2 - System Management: 1) considering a broad range of ITS services to
improve system efficiency and safety in a cost-effective manner; and
2) increasing safety and transportation efficiency through the reduction and
prevention of conflicts between railroad and highway users.

e Goal 3 - Access Management: 1) assuring or enhancing highway safety and
efficient operation by managing the location, spacing, and type of road and
street intersection and approach roads; and 2) managing median placement
and location of openings on highways.

e Goal 4 - Travel Alternatives: encouraging uniform commercial vehicle
regulations at the regional and national levels, where the safety and efficiency
of Oregon’s transportation system will benefit.

Cambridge Systematics, Inc.
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Oregon Revised Statutes

The ORSs were last updated on January 1, 2008, and contain all of the laws for the State of
Oregon. Several of the chapters address transportation safety, including:

e Chapter 757 - Utility Regulation, requires the construction, maintenance, and
operation of pipelines to be done in a manner to protect and safeguard the health and
safety of employees, customers, and the public.

e Chapter 776 — Maritime Pilots and Pilotage, references public safety as the primary
consideration of the Oregon Board of Maritime Pilots.

e Chapter 783 — Liabilities and Offenses Connected With Shipping and Navigation;
Shipbreaking; Ballast Water, refers to regulations requiring an open sea or coastal
exchange of ballast water, unless such an exchange would threaten the safety of the
vessel, its crew, or its passengers.

e Chapter 818 — Vehicle Limits, defines allowable vehicle size and weight limits on
roadways; stipulates requirements, conditions, and procedures for issuance of
variance permits; identifies procedures for requesting authorization of unrestricted
access by truck tractor and semitrailer combinations exceeding allowable lengths; and
establishes safety requirements for towing.

* Chapter 824 — Railroads, addresses 1) safety considerations associated with examining
and inspecting the physical condition of rail roadbeds, stations, and equipment, and
2) the elimination, relocation, or alteration of grade crossings, along with the
installation or alteration of protective devices for public safety or other reasons.

e Chapter 825 - Motor Carriers, addresses safety, enforcement, and other regulations
for private carriers and for-hire carriers, including directing ODOT to adopt rules
requiring for-hire and private carriers to limit the hours that drivers or operators of
motor vehicles may remain on duty at any time, as well as the minimum qualifications
for persons who drive motor vehicles.

e Chapter 836 — Airports and Landing Fields, covers state compatibility and safety
standards for land uses near airports, as well as provisions for developing local
compatibility and safety requirements more stringent than state requirements.

Oregon Administrative Rules

Oregon State rules and regulations also are governed through the Oregon Administrative
Rules (OAR). Certain of these chapters pertain to transportation safety, including:

e Chapter 738 for the Oregon Department of Aviation prescribes minimum
dimensional and layout standards for airports, along with procedures for site
approval, licensing, or registering. Safe air traffic patterns are to be considered when
issuing a license of approval for a site.
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e Chapter 345 for the Energy Facility Siting Council references safety in relation to
obtaining a motor carrier permit for the transportation of radioactive material.

e Chapter 734 for the Highway Division references safety in numerous provisions of
the rule, including those for highways with weight restrictions, approaches to state
highways, access and interchange management plans, vehicle weight and dimension
limits, test runs for length-restricted highways, special size and weight rules, and
issuance of permits for oversize and overweight vehicles.

e Chapter 740 for the MCTD addresses safety in context of the certification of
commercial vehicle inspectors, vehicle out-of-service criteria, and radioactive materials
transport permits.

e Chapter 250 for the Oregon State Marine Board stipulates that every vessel “shall at
all times proceed at a safe speed so that she can take proper and effective action to
avoid collision and be stopped within a distance appropriate to the prevailing
circumstances and conditions”.

e Chapter 345 for the Energy Facility Siting Council is intended to ensure that the
siting, construction, operation, and retirement of energy facilities, including pipelines,
are done consistent with protection of public health and human safety.

e Chapter 860 for the Oregon Public Utility Commission specifies regulations for gas
pipeline safety, including the requirement that operators construct, operate, and
maintain gas facilities in compliance with standards for transporting natural and other
gas by pipeline, as prescribed in the CFR, Title 49, Part 192.

e Chapter 741 for ODOT’s Rail Division covers safety-related topics, such as protective
devices at rail-highway crossings; maintenance, construction, and closure of crossings;
blockages at crossings; overhead and side clearances; signs; and accident notices and
reports.

Oregon Hazmat Regulations

Hazmat movements are regulated through many different ORS and OAR Chapters, as
summarized in Table 3.7. These laws cover the transportation of hazardous substances,
hazardous waste, and hazardous materials, including radioactive waste and material by
barges, motor carriers, and rail.
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Table 3.7 Oregon Statutes and Administrative Rules for Hazardous

Material Transport

ORS or

OAR

Chapter Name Authorization

ORS 453  Hazardous Substances, Authorizes ODOT to coordinate development of a plan

Radiation Sources and procedure for regulating the transportation of
hazardous material, hazardous waste, and radioactive
material.

ORS 465  Hazardous Waste and Includes provisions for imposing fees for petroleum

Hazardous Materials | product delivery or withdrawals by cargo tank or barge.

ORS 466  Hazardous Waste and Addresses the adoption of rules for transporting

Hazardous Materials Il hazardous wastes for which a permit is required, and
protection from the potential harmful effects of the
transportation of hazardous wastes and PCBs within
Oregon.
ORS 469  Energy, Conservation Includes several sections regulating the movement of
Programs, Energy radioactive materials in Oregon, including determination
Facilities of the best and safest route.
ORS 823  Carrier Regulation Contains provisions pertaining to the right of entry onto
Generally premises of carriers or businesses tendering hazardous
materials for shipment.
ORS 824  Railroads Refers to requirements for moving hazardous materials
by rail in Oregon.
ORS 825  Motor Carriers Authorizes ODOT to establish rules for the
transportation of hazardous waste, hazardous material,
and PCBs.
OAR 340 Department of Addresses standards applicable to transporters of
Environmental Quality hazardous waste by air or water.

OAR 345 Department of Energy, Addresses the transportation of radioactive material.
Energy Facility Siting
Council

OAR 740 DOT, Motor Carrier Addresses the transportation of hazardous materials by
Transportation Division motor carriers.

OAR 741 DOT, Rail Division Addresses the transportation of hazardous materials by
rail and the cleanup of hazardous waste discharged by
rail carriers.
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A 3.3 Implications for Freight Mobility in Oregon

e Freight and passenger railroads will be under significant pressure to meet the 2015
deadline for installing PTC technology on certain segments of track, which will require
substantial resources that may reduce capital available for capacity expansion. To the
extent that Oregon continues to be interested in passenger rail-related investments, the
State may want to consider including sharing in the costs of PTC implementation as an
element of those state investments.

e New FRA work rules for railroad employees could create a need for additional
railroad workers to handle current traffic, which would raise fixed costs for the
railroads. These cost increases could lead to higher rail shipping rates in some areas.

e Oregon permits the use of two types of LCV: the Rocky Mountain Double and the
Turnpike Triple. To the extent that allowing truck tractors to haul more freight in a
trip enhances truck productivity, this facilitates more efficient movement of freight in
Oregon. However, the weight of these loads — which ranges up to 105,500 pounds -
may exacerbate bridge stress and pavement consumption along Oregon’s highways.

« Safety regulations may impact the cost and efficiency of goods movement. For example,
hours of service regulations for trucking illustrate the tradeoffs between safety of
drivers, safety of other travelers, and the cost of doing business for trucking companies.
Size and weight limits may result in long, out-of-direction trips with greater adverse
impact on facilities where the restricted movements occur. The absence of limits,
however, could adversely affect the safety of commercial drivers and other travelers.

 New technological innovations and increased investments by the public and private
sectors may result in improved efficiency and implementation of safety measures at
reasonable costs. For example, the ConnectOregon program has provided funding for
multimodal transportation investments in aviation, marine, rail, and transit projects.
While the program is geared largely to improving system efficiency and creating jobs,
in so doing the program also may improve transportation safety. Recently enacted
Federal stimulus legislation is intended in part for transportation improvements, a
number of which are expected to enhance safety of goods movement.

* Programs that examine safety issues and seek solutions to identified problems also
represent opportunities for improvements. An example of such a program is Oregon’s
Commercial Vehicle Safety Plan, which is required by ORS 825.248. According to the
statute, the goal of the plan is “to reduce accidents involving commercial motor
vehicles and to reduce injuries and fatalities resulting from accidents involving
commercial motor vehicles.” The most recent such plan is for the year 2009. To
facilitate usage of the plan, the MCTD for several years has prepared a special guide,
the most recent of which is Summary of Oregon Truck Safety and Guide to the 2009
Commercial Vehicle Safety Plan. The guide provides information about truck crash
totals, crash causes, crash rates, safety inspection totals, and key problems and
objectives.
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4.0 Security Regulations

SAFETEA-LU, for the first time, called for the security of the transportation system to be a
stand-alone planning factor, signaling an increase in importance from prior legislation. In
general terms, security focuses on the ability to protect transportation systems, and
preserve user safety from serious events, including natural disaster or terrorist attack.

Federal laws largely govern security regulations relating to goods movement by all modes
of freight transportation through agencies, including the Transportation Security
Administration (TSA), the Customs and Border Protection (CBP), and the Department of
Homeland Security (DHS). These agencies and the main regulations pertaining to freight
movement are summarized in Section 4.1. Oregon-specific regulations are summarized in
Section 4.2. Finally, Section 4.3 discusses the implications of these Federal and state
regulations on the movement of freight in Oregon.

A 4.1 Federal Security Policies and Regulations

A number of Federal agencies are involved in enforcing security regulations that impact
freight transportation. Table 4.1 summarizes the areas of goods movement safety that are
regulated by the Federal government, the agencies involved, and their authority/
responsibilities under each area.
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Table 4.1 Summary of Federal Security Regulations and Agencies

Agencies
Type of Regulation Involved Authority/Responsibilities
Hazmat Threat Assessment TSA Hazardous Materials Endorsement (HME)
Program requirements
Air Cargo Screening Screening of passenger airline cargo
Federal Air Marshal training and To detect and defeat terrorist or other
employment criminal hostile acts targeting U.S. Air
carriers, airports, etc.
Customs and Trade Security CBP e Background checks for drivers licensed in
Mexico or Canada
 Requirements for manifest data 24 hours in
advance for all containers headed for the
United States
e Prescreening and selection of suspicious
containers
Rail Security DHS e DHS requirements for national rail security

strategy and risk assessment

* Railroads requirements for developing
institutional risk assessments

e Programs for rail security training
e Rail security R&D

Motor Carrier Security FMCSA e« Hazmat security

Marine Security USCG e Ensures security in international waters,
and U.S. coasts, ports, and inland
waterways

Source:  Cambridge Systematics, Inc., 2009.

SAFETEA-LU Security Provisions

One of the main provisions added by SAFETEA-LU is the requirement to add a section on
transportation system security to long-range transportation plans. The FHWA oversees
long-range transportation plans, and expects that each state will develop very different
security elements to meet this requirement. Therefore, the FHWA has stressed the
importance of documenting actions, such as initiating dialogue with stakeholders through
new consultations, and designing and developing plans that meet this SAFETEA-LU
requirement. The CFR Sectionsand language that implements these security
requirements are summarized below in Table 4.2.
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Table 4.2 SAFETEA-LU Provisions for Security

CFR Section Wording
23 CFR Each state shall carry out a continuing, cooperative, and comprehensive
Section 450.206(a) statewide transportation planning process that provides for consideration

and implementation of projects, strategies, and services that will address
the following factors: (3) Increase the security of the transportation
system for motorized and nonmotorized users.

23 CFR The long-range statewide transportation plan should include a security

Section 450.214 (e) element that incorporates or summarizes the priorities, goals, or projects
set forth in other transit safety and security planning; and reviews
processes, plans, and programs, as appropriate.

U.S. Customs and Border Protection Rules on International Cargoes

Housed within the DHS, Customs and Border Protection (CBP) is charged, first and
foremost, with detecting, deterring, and preventing terrorists and their weapons from
entering the United States. The CBP accomplishes this through a broad range of activities
that are codified in Title 19 Customs Duties Chapters | to Ill of the CFR. The main CBP
activities affecting freight mobility can be broadly summarized into two types: those that
affect waterborne cargo, and those that affect surface transportation cargo.

Actions of the CBP to Regulate Waterborne Cargo

The CBP regulates all steps of the international marine shipping supply chain, from the
off-shore origin of goods, to their destination in the United States. Some examples of
activities of the CBP in this realm include:

e CBP requires manifest data 24 hours in advance from all shipping companies with
containers bound for the United States;

e Data is transmitted to the U.S. National Targeting Center Cargo for screening to
identify high-risk cargo;

e Under the Container Security Initiative, CBP partners with foreign customs authorities
to examine all U.S.-bound high-risk cargo while it is still at foreign ports;

e CBP uses risk-based analysis and intelligence to prescreen, assess, examine 100 percent
of suspicious containers; and

e Remaining cargo is cleared for entry to the United States using advanced inspection
technology.
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Actions of the CBP and TSA to Regulate Trucked Cargo

The CBP also works with the TSA to enforce hazardous materials regulations for trucked
cargo. There are two programs of particular relevance:

1. The TSA is responsible for the Hazardous Materials Endorsement Threat Assessment
Program. This program conducts a security threat assessment for any driver seeking
to obtain, renew, or transfer an HME on a state-issued CDL.

2. In 2006, SAFETEAU-LU imposed a background check requirement on commercial
drivers licensed in Canada or Mexico seeking to enter the United States with hazmat
through regulatory language 49 CFR 1572.201. CBP, in coordination with TSA, is
responsible for enforcing this requirement at the border.

Federal Motor Carrier Security

The FMCSA has primary responsibility for regulating motor carrier security in the United
States. These mostly deal with hazmat security. Motor carriers involved in the transport
of hazmat and that meet certain thresholds (see Table 4.3) are required to prepare and
implement security plans (Final Rule HM 232).

Table 4.3 FMCSA Security Plan Thresholds

Material Threshold (If Specified)

Class 7 radioactive Highway Route Controlled Quantity (HRCQ)

Division 1.1, 1.2, or 1.3 explosives More than 55 pounds

Certain Poison Inhalation Hazard (PIH)  More than 1 liter

materials

Bulk hazmat Capacity of packaging equal to or greater than 3,500
gallons for liquids or gas; or 468 cubic feet for solids

Nonbulk hazmat Total gross weight at least 5,000 pounds

Select agents/toxins regulated by the N/A
Centers for Disease Control and
Prevention

Any hazmat shipment requiring a N/ZA
placard

Source: FMCSA, Guide to Developing an Effective Security Plan for the Highway Transportation of
Hazardous Materials.
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Federal Rail Security

Rail security is primarily a Federal matter, led by the DHS through the TSA, in
cooperation with the DOT through the FRA and the PHMSA. Prior to the increased
national attention to security after September 11, 2001, rail security was primarily a
concern of the railroads themselves, and among the community of first responders
responsible for addressing rail incidents involving hazmat. Railroads responded quickly
after 9/11 to develop more robust security plans; and as the TSA was created, the industry
worked together with the Federal agencies and other industries. These efforts were
formalized through the enactment of the Implementing Recommendations of the 9/11
Commission (IRC) Act of 2007, which established requirements for rail security planning,
information sharing, and hazmat routing. Specifically, the Act requires the DHS to:

e Develop a national rail security strategy and risk assessment;

e Compel railroads to develop their own internal risk assessments;

» Develop new programs for rail security training, exercises, and testing; and

e Support research and development efforts focused on rail security.!

The IRC Act also contains a clause that preempts state laws where they conflict with the
Federal regulations. In essence, the clause states that the Federal requirements constitute
a uniform national standard. States can only enact stricter regulations if they: 1) do not
conflict with U.S. law; 2) are necessary to address a local hazard; and 3) do not place an

unreasonable burden on interstate commerce. Several regulations affecting rail security
are summarized in Table 4.4 below.

Table 4.4 SAFETEA-LU Provisions for Rail Security

Code Intent
49 CFR Parts 1520 Establish the requirements for protecting security sensitive information,
and 1580 identifying rail security coordinators at railroads, and other hazmat

shippers and receivers, reporting security incidents, and authorizing
inspections of rail network facilities by TSA personnel.

49 CFR Parts 172, 174 Establishes guidelines for railroads to use in studying hazmat shipping
and 209 patterns, assessing alternative routing that minimizes risks, and
establishing a procedure for reviewing routing decisions.

! Implementing Recommendations of the 9/11 Commission Act of 2007, 110 P.L. 53.
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Federal Aviation Security — U.S. Cargo Screening Requirements

With the IRC Act in 2007, U.S. Cargo screening requirements for passenger airlines were
dramatically changed. The legislation effectively mandates that TSA establish a system to
screen 100 percent of cargo transported on passenger aircraft by August 2010. The three
specific requirements of the Act include:

1. TSA establish a system to screen 100 percent of cargo transported on passenger
aircraft;

2. TSA provide a level of security commensurate to that of passenger baggage; and

3. TSA meet inspection benchmarks (i.e., a 50-percent compliance by February 2009, and
100-percent compliance by August 2010).

Federal Marine Security — U.S. Coast Guard

The USCG is a military branch of the Unites States, and since it was established in 1790, is
in fact one of the oldest organizations in the Federal government. The USGC is involved
in maritime law, mariner assistance, and search and rescue. The stated mission of the
USCGS is to protect the public, the environment, and the U.S. economic and security
interests in any maritime region, including international waters, and America’s coasts,
ports, and inland waterways. The USGS has a broad role in homeland security, as well as
law enforcement, search and rescue, and marine environmental pollution response.

A 4.2 State and Local Security Policies and Regulations

General OTP, ORS, or OAP Policies

In Goal 5, Safety and Security, the OTP references security as it relates to natural disasters
and criminal and terrorist activity. Several of Goal 5’s safety policy reference security, as
well as safety. One of these, Strategy 5.1.5, calls for ensuring that laws and regulations are
appropriate to meet multimodal safety and security goals, and for coordinating the
enforcement of transportation safety and security laws and regulations. Goal 5’s security
policy recognizes that the Federal government will be leading security responses in
Oregon. Strategy 5.2.4 calls for addressing the impacts of security measures on the
movement of people, goods, and services.

The OAP discusses safety and security performance criteria, noting that approach and
departure paths to runways need to be secured and protected from a land use
compatibility standpoint. The ORP references security in context of TEA-21 and the Rail
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Transit Safety Oversight Program. The OHP references personal security in context of ITS
and security of lifeline routes for the provision of emergency services.

Oregon Homeland Security State Strategy

To prevent, protect, respond to, and recover from terrorist attacks, major disasters, and
other emergencies, the State of Oregon prepared the Oregon Homeland Security State
Strategy in March 2007. The strategy includes several goals and objectives relevant to
freight transportation, such as 1) identifying, inventorying, and prioritizing the State’s
critical infrastructure; and 2) conducting vulnerability assessments in coordination with
the Oregon State Police on identified ports and border entry points.

A 4.3 Implications for Freight Mobility in Oregon

e Rail security legislation enacted after the 9/11 attacks has complicated the railroad
regulatory landscape. The U.S. DOT retains primary responsibility for rail safety, but
rail security is handled by the DHS. There is considerable overlap between these two
realms, which will require close coordination between the two agencies. Furthermore,
the power of states to regulate rail safety and security independently appears to have
been curtailed by the preemption clause of the IRC Act, which could limit Oregon’s
ability to implement its own rail security policies, except under certain circumstances.

e Oregon’s deepwater seaports and major north-south rail and highway corridors
(which connect the State to Canada and Mexico) are all affected by security
regulations, especially in the wake of 9/11; and enhanced border control, customs
screening, and hazmat requirements enforced through the CBP.

e Federal laws largely govern security regulations relating to goods movement by all
modes of freight transportation. Where state regulations exist, they often link to
Federal laws. Oregon addresses transportation security concerns at the state
government level through the Oregon Homeland Security Council and the Oregon
Homeland Security State Strategy, which includes several goals and objectives
relevant to freight transportation.

e Security regulations, like safety, environmental, economic, and land use regulations,
generate concerns about increased costs for shippers and carriers implementing
measures to address requirements of the regulations. The tradeoff is between secure
movements of freight and economically efficient movements of freight.

e Opportunities include the development of technological innovations that result in
improved efficiency and implementation of security measures at reasonable costs. The
ConnectOregon program represents a possible funding source for aviation, marine,
and rail investments to improve the security of goods movement.
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5.0 Environmental Regulations

Environmental issues covered in this section focus on the “umbrella” Federal regulations,
including the NEPA environmental review process; SAFETEA-LU environmental
planning requirements; and Federal clean air, water, and noise requirements. These
Federal regulations and processes are summarized in Section5.1. Pertinent state
environmental regulations, as addressed in statewide planning documents and regulatory
language, including the ORS and the OAR, are briefly summarized in Section 5.2. Finally,
Section 5.3 discusses the implications of these Federal and state regulations on the
movement of freight in Oregon.

A 5.1 Federal Environmental Policies and Regulations

National Environmental Policy Act

The NEPA was signed into law on January 1, 1970. The Act establishes national goals for
the protection, maintenance, and enhancement of the environment; and stipulates the
process for implementing the goals within and among different Federal agencies. It
represents a national framework for environmental protection.

There are several NEPA “triggers,” or actions that will automatically require NEPA
review. Broadly speaking, NEPA review is required whenever: 1) Federal funding is
involved in a project; 2) a Federal permit is required for the project; or 3) the proposed
project will be located on Federal property. Table 5.1 lists various NEPA triggers by
mode. This would include most highway projects, port dredging projects, and some rail
intermodal facilities, as well as several airport improvements.
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Table 5.1 NEPA Triggers by Mode

Mode NEPA Triggers
Highway facilities

Any project that involves Federal funding
Ports e USACE permitting requests for dredging projects
e FHWA involvement in port access projects
Rail facilities e Only if a Federal permit is required for construction
Airports e Airport Layout Plan

e Airport Improvement Programs

Unless a given project is a categorical exclusion exempt from review,2 the NEPA process
typically requires analysis of a range of reasonable alternatives to the proposed project, an
assessment of the range of potential impacts from the project, and public involvement and
interagency participation tasks.

Freight projects are often subject to NEPA analysis because of their size, location, and the
fact that they are using some form of Federal funding. Port projects are often located in
environmentally sensitive areas, and sometimes involve the disposal of dredge material.
Rail improvements sometimes involve the replacement of antiquated infrastructure,
which may require Federal permits.

Endangered Species Act

The Endangered Species Act of 1973 was enacted to provide for the conservation of critical
ecosystems upon which threatened species of fish, wildlife, and plants depend. Among
other things, the Act authorizes the determination and listing of species as endangered or
threatened. Section 7 of the Act requires that any action authorized, funded, or carried out
by Federal agencies does not jeopardize the existence of listed species or alter their
habitat.® Section 7 processes often interact with the NEPA process, since evaluation of
potential impacts to endangered species is required for all levels of NEPA documentation.

2 Categorical exclusions are certain types of projects, such as safety improvements and signal
timing projects that are exempt from NEPA review. Most states maintain lists of projects that are
categorically excluded from NEPA review.

3 U.S. Fish and Wildlife Service, ‘Endangered Species Act of 1973’, Digest of Federal Resource Laws
of Interest to the U.S. Fish and Wildlife Service.
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SAFETEA-LU Environmental Requirements

Though Sections 6001 and 6002 are mentioned previously in this memorandum for their
impact on the planning requirements of state DOTs and MPOs, they also are included
here because of their impact on the environmental planning process:

e Section 6001 Environmental Considerations in Planning requires certain elements
and activities to be included in the development of long-range transportation plans,
including consultations with resource agencies, discussion of potential environmental
mitigation activities, stakeholder involvement, and the use of visualization techniques.

e Section 6002 Efficient Environmental Review for Project Decision-Making
establishes a new environmental review process for highways, transit, and multimodal
projects. This requires a new public comment process; and defines more formal roles
for state, local, and tribal agencies in the process.

Specifically, these requirements are codified in sections of the 23 CFR 450, including those
summarized in Table 5.2 below.

Table 5.2 SAFETEA-LU Provisions for Environmental Planning

CFR Section Wording

23 CFR Each state shall carry out a continuing, cooperative, and comprehensive

Section 450.206 (a) statewide transportation planning process that provides for consideration
and implementation of projects, strategies, and services that will address the
following factors: (5) Protect and enhance the environment, promote energy
conservation, improve the quality of life, and promote consistency between
transportation improvements and state and local planned growth and
economic development patterns.

23 CFR Consideration of the planning factors in paragraph (a) of this section shall be

Section 450.206 (b) reflected, as appropriate, in the statewide transportation planning process.
The degree of consideration and analysis of the factors should be based on
the scale and complexity of many issues, including transportation systems
development, land use, employment, economic development, human and
natural environment, and housing and community development.

Federal Clean Air Act Requirements

The Clean Air Act was first enacted in 1963 and has been revised many times since then.
The most recent revisions (in 1990) increased the authority and responsibilities of the
Federal government. Some of provisions of the Act have been updated since 1990; for
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example the U.S. Environmental Protection Agency (EPA) issued regulations in 2008
requiring designation of areas not meeting new National Ambient Air Quality Standards
(NAAQS). Some key revisions in 2008 included:

NAAQS - These standards are the maximum allowable concentrations of six common
air pollutants: ozone, nitrogen dioxide, particulate matter, sulfur dioxide, carbon
monoxide, and lead. Areas exceeding the limits for one or more pollutant (as
measured through air quality monitoring) are considered to be in nonattainment.
Under these revised standards, there are two nonattainment areas in Oregon, as
summarized in Table 5.3.

State Implementation Plans (SIP) — SIPs are required to be developed by states that
have nonattainment areas. SIP is a detailed description of the resources and programs
a state will use to achieve and maintain NAAQS. A key component of SIPs is
transportation conformity, which requires that transportation plans, programs, and
projects demonstrate conformity with SIP (42 USC 7506(c). Conformity determinations
must be made every time transportation plans or programs are updated.

Emissions standards for new engines— This includes the on-road (e.g., tractor-
trailers) and off-road (e.g., rail locomotives) engines used in freight vehicles.

Table 5.3 Nonattainment Areas in Oregon

Criteria Pollutant

Geographic Region that Area Exceeds

Eugene/Springfield Urban Growth Area (under the authority of the Lane PMjo
Regional Air Protection Agency)

Oakridge Urban Growth Boundary (under the authority of the Lane PMjo
Regional Air Protection Agency)

Areas that had a history of nonattainment, but are now consistently meeting the NAAQS
have been redesignated by the U.S. EPA as maintenance areas. There are several
maintenance areas in Oregon, as summarized in Table 5.4.
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Table 5.4 Maintenance Areas in Oregon

Criteria Pollutant That Is

Geographic Region Being Monitored
Eugene/Springfield Urban Growth Area (under the authority of the Carbon Monoxide
Lane Regional Air Protection Agency)

Grants Pass Central Business District Carbon Monoxide
Grants Pass Urban Growth Boundary PMjio
Klamath Falls Urban Growth Boundary Carbon Monoxide

and PMyg

La Grande Air Quality Maintenance Area PMjio
Lakeview Air Quality Maintenance Area PMjio
Medford-Ashland Area PMio
Medford Area Carbon Monoxide

Railroad-Specific EPA Regulations

Even as the urban areas in Oregon are addressing new air quality standards, the Federal
government is promulgating regulations that will reduce greenhouse gas (GHG)
emissions from railroad operations. The U.S. EPA adopted a comprehensive regulation on
locomotive and marine diesel engine air quality in 2008.4 These regulations call for new
lower emission locomotives in 2009 (Tier 3), ultra-low-sulfur diesel fuel in 2012 (a separate
regulation), and Tier 4 engines in 2015. Tier 4 locomotives will reduce diesel particulate
matter by 90 percent compared to 2007 Tier 2 locomotives, and reduce nitrogen oxide by
80 percent. These reductions in locomotive emissions will take place over time after 2015,
as the locomotive fleet turns over through engine replacement requirements or new
locomotive purchases. This means that rail-related GHG emissions are likely to be
reduced through the application of this new national regulation. Two areas of potential
environmental regulation could affect railroad operations in Oregon:

1. Locomotive idling — The new locomotive air quality standards, issued by the U.S. EPA
in 2008, will require increased use of idling engine cut off technology to automatically

4 Final Rule: Control of Emissions of Air Pollution from Locomotives and Marine Compression-
Ignition Engines Less Than 30 Liters per Cylinder, 40 CFR Sections 9, 85, et al., June 2008, U.S.
Environmental Protection Agency.
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power down the engine or adopt other mechanisms that reduce the amount of engine
capacity in use.

2. Locomotive replacement to accelerate the conversion of rail yard switching
locomotives to new Tiers 3 and 4 standards — Future state funding for clean diesel
programs may wish to consider targeting regionally based locomotives used in rail
yard operations for possible replacement with Tier 3 or Tier 4 compliant locomotives.
Such programs would reduce rail-related GHG emissions, and also would allow the
urban areas to include the locomotive replacement programs in their regional air
quality improvement programs.

Clean Water Act

The Clean Water Act is a comprehensive statute aimed at restoring and maintaining the
chemical, physical, and biological integrity of the Nation’s waters. Primary authority for
the implementation and enforcement of the Clean Water Act rests with the U.S. EPA and
USACE for wetlands. Although the Clean Water Act is Federal legislation, the
implementation of the law is left up to individual states and other political subdivisions.
For example, water quality standards are set by states, territories, or tribes, which include
designated uses, water quality criteria, and anti-degradation requirements.

Section 404 of the Clean Water Act requires that activities that could discharge dredge or
fill material into waters of the United States to obtain a permit from the USACE and
consultation with U.S. Fish and Wildlife Service (USFWS). Waters of the United States
includes wetlands. The activities included in this section are summarized in Table 5.5.

Table 5.5 Activities Included in Section 404 of the Clean Water Act

Section Activity Covered

Part321  Dams or dikes in navigable waters of the United States

Part 322  Other structures or work, including excavation, dredging, and/or disposal activities in
navigable waters of the United States

Activities that alter or modify the course, condition, location, or capacity of a navigable
water of the United States

Construction of artificial islands, installations, and other devices on the outer
continental shelf of the United States

Part 324  Activities involving the transportation of dredged material for the purpose of disposal
in ocean waters

Part 330  Nationwide general permits for certain categories of activities

5-6 Cambridge Systematics, Inc.



Attachment 1

|
ODOT WOC #1: Freight Regulations
Task 3- Final Technical Memorandum

Noise Standards

Four Federal agencies are responsible for regulating vehicle noise, including that from
freight vehicles:

1. The FHWA was required to develop noise standards under the 1970 Highway Act.
These standards were codified as 23 U.S.C. Section 109(j) and the regulations to
implement them can be found at 23 CFR 772. These noise standards are applicable to
NEPA analysis. Federally funded projects in new locations, those that change existing
alignments, or those that increase capacity or cause increases in through traffic are
subject to noise regulations.

2. The FAA enforces noise standards for airports, as outlined in 14 CFR Part 150 (Airport
Noise Compatibility Planning). The standard of measurement used is the Community
Noise Equivalent Level (CNEL), which is a measure of cumulative noise exposure over
a 24-hour period, with adjustments to the noise during the evening and nighttime to
reflect the added intrusiveness of noise during certain times of the day.

3. The FMCSA enforces noise standards for heavy trucks.

4. The FRA established the “Final Rule on the Use of Locomotive Horns at Highway-Rail
Grade Crossings” in 2005. This requires that locomotive horns be sounded as a
warning to highway users at public highway-rail crossings. However, within this rule,
there is room for communities to apply to be one of six types of “quiet zones”. Among
these types of zones, there are “full quiet zones” — where the horn is silenced 24 hours
a day; and “partial quiet zones” — where the horn is silenced for a portion of the day,
typically between 10:00 p.m. and 7:00 a.m.

A 5.2 State and Local Environmental Policies and Regulations

Federal environmental regulations have a greater impact on freight planning and project
implementation in Oregon than any statewide environmental regulations. Environmental
frameworks, such as the NEPA process and Federal Clean Air Act requirements, are
mandated and enforced by Federal agencies (or state representatives of Federal agencies),
and govern almost all aspects of freight planning and programming.

However, Oregon does include some environmental provisions (often to support the
Federal requirements) in some of its statewide modal transportation plans, and in the
ORSs and OAR. Table5.6 shows selected environmental provisions in the OTP and
associated modal plans. In general, the plans address environmental policies and
regulations for goods movement by roads and for aviation. The ORP addresses
environmental regulations for rail primarily in context of how they are discussed in policy
documents and Federal laws. The OTP references marine activities, such as channel
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deepening and maintenance, dredging, maintenance and repair of jetties, docks and other
facilities; all of which are subject to environmental regulations.

Table 5.6 Environmental Policies and Regulations in Statewide
Transportation Plans

Oregon Statewide Examples of Topics Addressed
Transportation Plans in Policies, Strategies, or Actions
2006 Oregon Addresses environmental issues and regulations under Goal 4 —

Transportation Plan Sustainability, and Policy 4.1 — Environmentally Responsible
Transportation System, and associated strategies to help implement the
goal and policy. Covers following topics in strategies:

e Practicing stewardship of air, water, land, wildlife, and botanical
resources;

e Reducing GHG;

e Evaluating impacts of geological hazards and natural disasters;

e Streamlining permit procedures and gaining efficiencies;

e Reducing consumption of honrenewable construction materials;
e Reducing environmental impacts, such as storm water impacts;

e Considering life-cycle costing; and

e Using environmental management systems.

2007 Oregon Aviation Includes an environmental policy to support airport compliance with

Plan Federal and state statutory requirements and guidelines, and three
supporting actions to help implement the policy. Addresses
environmental guidelines, regulations, and protection under policies to
maintain Oregon’s public-use airports in a safe operating condition, and
to facilitate intergovernmental coordination and cooperation.

1999 Oregon Highway References environmental issues and regulations under Goal 5 -

Plan Environmental and Scenic Resources, Policy 5A — Environmental
Resources, and 17 actions to help implement the goal and policy.
Includes an appendix with the following categories of Federal and state
environmental regulations, statutes, and executive orders applicable to
ODOT: general process regulations; biology, water resources, and
wetlands; cultural, social, land use, and aesthetics; and noise, air quality,
and hazmat.
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Oregon Strategy for GHG Reductions

In addition to statewide planning policies, the State of Oregon has produced the Oregon
Strategy for Greenhouse Gas Reductions. The strategy recommends actions in seven areas,
one of which is transportation. Within the area of transportation are two actions which
relate to goods movement. The first calls for setting and meeting goals for reduced truck
idling at truck and safety stops. The second calls for setting and meeting goals for freight
(truck-rail) transportation efficiency by siting industrial land/facilities along key freight
corridors, encouraging warehouse and distribution center development in existing urban
areas, working with ports to adopt “green port” goals, promoting state and Federal
investment in rail/truck/barge mode split, increasing rail capacity, and supporting the
ConnectOregon program. The strategy also calls for making investments in multimodal
freight transportation options (e.g., rail, shipping, waterways, and any of these in
combination with road transport), and using ITS to maximize freight efficiency.

Oregon Revised Statutes

Several chapters of the ORS pertain to state environmental laws, including:

e Chapter 468 — Environmental Quality Generally, which covers a wide range of
environmental topics, including the cleanup of submerged and submersible lands in
the Willamette River Superfund site; and environmental crimes, including the
unlawful transport of hazardous waste, unlawful air pollution, and unlawful water
pollution.

* Chapter 468A — Air Quality, which covers a wide range of air quality issues, including
GHG emissions goals for the State, as well as references the Federal Clean Air Act
Amendments and procedures for streamlining the expeditious review of permit
actions.

e Chapter 468B — Water Quality, which covers a wide range of water quality issues,
including the provisions relating to streamlining the process for administering state
removal or fill permits, as well as reference the spillage of oil or hazmat, including
liguefied natural gas, from ships into Oregon’s waters. This Chapter also covers the
Improvement and Use of Navigable Streams, including:

- The improvement of navigable streams;
- Prohibiting channel obstruction when improving the stream;

- Stipulating that channels improved are highways free to navigation; and

- Determining that municipalities or ports may regulate construction of wharfs,
docks, piers, moorage, or similar structures beyond the low watermark.

Other waterway-related statutes include ORS 777.210, which identifies management,
construction, excavation, dredging, and other activities in which ports may engage, and
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ORS 778.025, which gives the Port of Portland authority to “construct, excavate and
dredge canals and channels connecting its waterways with one another, with other
waterways, and with the sea.”

In recent years, the State of Oregon has increased its emphasis on sustainability and
sustainable practices. ORS 184.423, for example, identifies state objectives regarding
sustainability in terms of internal operations of state agencies, and in terms of supporting
sustainable communities. Several of the objectives relate to the environment. health
urban and rural watershed, including habitats for fish and wildlife; clean and sufficient
water for all uses; and efficient use and reuse of resources and minimization of harmful
emissions to the environment.

Oregon Administrative Rules

Examples of administrative rules relevant to freight transportation include OAR
Chapter 141 and OAR Chapter 340. OAR 141, for the Oregon Department of State Lands,
1) governs the granting of leases and licenses for the removal or use of rock, sand, gravel,
and silt derived from state-owned submerged and submersible land; and 2) provides for
the issuance and enforcement of removal-fill authorizations within Oregon waters
including wetlands. OAR 340, for the Oregon Department of Environmental Quality,
establishes the following:

« Noise control regulations for airports and for trucks engaged in interstate commerce;

e Regulations and standards for managing the quality of public waters, including
navigable rivers, within the State of Oregon;

e Standards for the transportation of solid waste and for the transportation of hazardous
waste by air or water;

e Procedures for the proper management of ballast water and reporting of ballast water
management information;

e Policy, criteria, and procedures for demonstrating and assuring conformity of
transportation plans, programs, and projects to an applicable clean air implementation
plan;

e Emissions standards, including for ships on the Columbia and Willamette Rivers; and

e Policies and procedures for issuing tax credits for investments in clean diesel repower
and retrofits and purchases of qualifying truck engines.
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A 5.3 Implications for Freight Mobility in Oregon

e Many freight projects, including most that involve Federal funding, automatically
require a NEPA review. This process serves important environmental protection
functions, but also can be lengthy and controversial. Major projects can take a decade
or more to move through the NEPA process, in part due to project development and
processes for environmental analysis, but also due to funding challenges. This makes
it doubly important to consult with state and local resource agency partners early on
in the planning phases of a freight project.

e Transportation conformity requirements that are in effect for Oregon’s three
nonattainment areas and nine maintenance areas may limit the type and/or scope of
transportation improvements available to those areas, since transportation activities
must not cause new violations of air quality standards, worsen existing ones, or delay
achievement of NAAQS. This is particularly relevant for areas that are out of
attainment or in maintenance status for PMsy, because the transportation sector
accounts for one-half of all PM1, emissions, and freight makes up 38 percent of that.

« Retrofitting existing locomotives with cleaner engine technologies or replacing them
with new ones requires significant capital costs on the part of the railroads, which may
delay implementation of the new standards for some time as the fleet turns over
(locomotives can have service lives as long as 40 years).

e Permitting regulations and requirements for disposing of dredge spoil can add both
time and cost to waterway capacity projects. As with NEPA projects, it is critical to
engage the necessary stakeholders (USACE, USFWS) very early on to secure the
required permits and speed project delivery.

e One opportunity to coordinate the environmental process might be to review ODOT’s
Collaborative Environmental and Transportation Agreement for Streamlining
(CETAS) program for highway projects, and assessing its potential applicability for
freight transportation projects for other modes. Started in 2001, CETAS relies on its
members working together early in project development to collaboratively solve
problems, resulting in quicker permitting decisions with better environmental
outcomes than would occur in the absence of the CETAS program.

e ODOT is developing a comprehensive sustainability program to institutionalize the
concept of sustainability, and create a framework for carrying out sustainability
initiatives. To help guide the process, ODOT is developing a Sustainability Plan.
Volume 1 of the plan — “Setting the Process” — was finished in 2008. Volume 2 will
contain sustainability goals and strategies for internal ODOT practices. Volume 3 will
address sustainability goals and strategies for management and operation of the
statewide transportation system, including the parts owned and operated by regional
and local jurisdictions and the private sector. Further development of these volumes,
especially Volume 3, represents an opportunity for freight stakeholders to identify
initiatives that support and promote sustainability practices for goods movement.
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e Other opportunities could include becoming more familiar with various programs to
review and analyze the relationship between freight transportation and the
environment. The FHWA'’s Office of Freight Management and Operations, for
example, maintains a web site of resources on freight and the environment; and
provides links to studies, such as Assessing the Effects of Freight Movement on Air Quality
at the National and Regional Level. Understanding these relationships and tradeoffs will
become increasingly important as population and goods movement increase,
especially in large urban settings, such as the Portland metropolitan area.
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6.0 Economic Regulations

With the passage over the last several decades of legislation to deregulate the
transportation industry, economic regulation has lessened substantially. Most remaining
economic regulation occurs at the national level through international trade and other
agreements and agencies such as the Surface Transportation Board (STB). These Federal
agreements and agencies are summarized in Section 6.1. At the state level, economic
regulation occurs primarily through application of motor carrier taxes, though there is
some mention of economic regulation in the ORS. These statewide regulations are
summarized in Section 6.2. Several statutes regarding the financing of transportation
improvements, though not strictly economic regulation, relate to the well-being and
vitality of the Oregon’s economy; and also are included in Section 6.2. Finally, Section 6.3
discusses the implications of these Federal and state regulations on the movement of
freight in Oregon.

A 6.1 Federal Economic Policies and Regulations

International Registration Plan, Inc. and International Fuel Tax
Agreement

International Registration Plan, Inc.

The International Registration Plan, Inc. (IRP) is a commercial vehicle registration
reciprocity agreement among states in the United States, the District of Columbia, and
Canadian provinces that coordinates the payment of truck license fees in proportion to
total miles operated in each jurisdiction. Most freight vehicles engaged in interstate or
international commerce are required to register under IRP. Participating jurisdictions are
voted into the Plan, and must pay annual dues and follow all rules and requirements
under the Plan. Virtually all states in the United States (including Oregon) participate in
the IRP. Companies and other organizations with an interest in motor freight transport
also can purchase a membership.

International Fuel Tax Agreement

The International Fuel Tax Agreement (IFTA) is a tax collection agreement among the
48 contiguous states and 10 Canadian provinces that border the United States to provide
for the uniform administration of motor fuel tax laws for commercial vehicles used in
interstate or international trade. IFTA coordinates the collection of motor fuel use taxes
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that are imposed on the consumption of fuel by these vehicles for each jurisdiction in
which the vehicles operate. IFTA provides for reduced administrative costs by enabling
the use of just one license and set of decals for each freight vehicle to operate in all
member jurisdictions. Tax returns and audits also are simplified, as they only need to be
processed through the vehicle’s base jurisdiction (i.e., where it is registered) rather than
coordinated with multiple states or provinces.

Oregon is not a fuel tax state. For trucks over 26,000 pounds, Oregon recovers highway-
use costs through a weight-mile tax or flat fee rather than a diesel fuel tax. But Oregon
administers an IFTA program as a service to Oregon-based companies, which operate in
other states that do charge a fuel tax. The IFTA program is necessary because, except by
purchasing single-trip permits, these companies have no other way to discharge their fuel
tax liability. They cannot individually file quarterly fuel tax reports, and make payments
to states and provinces.®

Surface Transportation Board’s Role in Interstate Commerce

The Surface Transportation Board (STB) is the main economic regulator of the U.S. rail
industry. It was created to replace the Interstate Commerce Commission (ICC) in the ICC
Termination Act of 1995. In this Act, Congress charged the STB with the fundamental
missions of resolving railroad rate and service disputes, and reviewing proposed railroad
mergers. The STB is decisionally independent, although it is administratively affiliated
with the U.S. DOT.

The STB is divided into the following offices:

e The Office of Public Assistance, Governmental Affairs, and Compliance (OPAGAC)
serves as the public’s point of contact to the STB, as well as the agency’s outreach arm.
It works with members of Congress, the public, and the media to answer questions
and provide information about the STB’s procedures, regulations and actions.

e The Office of Economics, Environmental Analysis and Administration houses
several functions. In addition to handling administrative matters, such as personnel
and budget, this Office also houses two sections: 1) the Section of Environmental
Analysis, which is responsible for undertaking environmental reviews of proposed
STB actions in accordance with NEPA and other environmental laws, and making
environmental recommendations to the STB; and 2) the Section of Economics, which
analyzes rate cases, conducts economic and financial analyses of the railroad industry,
and audits Class | railroads.

5> http://licenseinfo.oregon.gov/index.cfm?fuseaction=license_seng&link_item_id=14052.
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 The Office of General Counsel provides legal advice to the STB, and defends agency
actions that are challenged in court.

e The Office of Proceedings researches and prepares draft decisions.

The STB performs a variety of economic oversight roles, and serves as both an
adjudicatory and a regulatory body. The STB has jurisdiction over many parts of the rail
system, including:

e Approval of new service or rail lines construction;

e Rail restructuring transactions, including oversight of mergers and acquisitions, new
line construction, and old line abandonment;

e Railroad rate regulation; and

* Rate and service disputes involving shippers and railroads.

Staggers Rail Act of 1980

The Staggers Act is mentioned here because the regulatory environment that it created
still dominates the Class | Railroad industry. Essentially, this Act established the basic
outlines of regulatory reform in the railroad industry, including a greater range for
railroad pricing without close regulatory restraint and greater independence from
collective rate making procedures. The major regulatory changes of the Staggers Act were
as follows:

e Avrrail carrier could establish any rate for a rail service, unless the Commission were to
determine that there was no effective competition for rail services;

» Rail shippers and rail carriers would be allowed to establish contracts with no review,
unless the Commission were to determine that the contract service would interfere
with the rail carrier’s ability to provide common carrier service;

e The scope of authority to control rates to prevent ‘discrimination’ among shippers was
substantially curtailed; and

e Across-the-board industry-wide rate increases were phased out.

Studies of the rail industry showed dramatic benefits for both railroads and their users
from this alteration in the regulatory system. According to the DOT’s Freight
Management and Operations studies, railroad industry costs and prices were halved over
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a 10-year period, the railroads reversed their historic loss of traffic (as measured by ton-
miles) to the trucking industry, and railroad industry profits began to recover after
decades of low profits and widespread railroad insolvencies®.

The Jones Act (the Merchant Marine Act of 1920)

The Jones Act was passed in order to establish protections for sailors working as a
merchant marine. Prior to the Act, sailors who were injured on the job had limited
options for recovering damages or getting assistance. Therefore, the Act recognized the
inherent dangers of working at sea, and the value of maintaining a healthy, trained
workforce. There are two sections of the Jones Act that are particularly important in
economic terms:

1. American-built, owned, and staffed ships were heavily promoted by restricting
shipping and passenger trade within the United States to American-owned or
American-flagged ships, and stipulated that 75 percent of a ship’s crew must consist of
American citizens. In addition, the use of foreign parts and labor in ship construction
and repair was also heavily restricted.

2. Extremely far-reaching benefits for sailors were created. Any sailor who is injured at
sea is entitled to maintenance and cure; meaning that the sailor’s employer must pay
him or her a daily stipend, and provide medical care to treat the injury. In addition,
sailors can also sue for damages if their injuries were caused by negligence on the part
of the ship’s owners or other crew members, or if they sailed on unseaworthy vessels.
These damages include death benefits paid to the victim’s family.

The Act has economic consequences because, as critics note, the costs for moving cargoes
between U.S. ports are very high, owing to the high labor and equipment costs
necessitated by the Act.

Customs and Border Protection — U.S. Customs and Tariff Rules

As the sole unified border agency of the United States, Customs and Border Protection
(CBP), part of the DHS is charged, first and foremost, with detecting, deterring, and
preventing terrorists and their weapons from entering the United States. However, CBP’s
other responsibilities include protecting and facilitating international trade. CBP
accomplishes this through several actions, including the assessment and collection of
duties, taxes, and fees; and by providing procedural guidance to the import community.

6 http://ops.fhwa.dot.gov/freight.
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CBP is responsible for the collection of all duties and fees on goods entering the United
States. The CBP assesses and collects duties, excise taxes, fees, and penalties on imported
and exported goods and services. In FY 2002 alone, these fees amounted to $23.8 billion in
gross revenue, including almost $19.8 billion in duties on imported goods. A study
conducted by the General Accounting Office estimated that between 1999 and 2001 about
78 percent of these duties were collected from marine sources, with the remainder
collected on trucked or rail sources.”

The regulations guiding the responsibilities and authority of the CBP are codified in
Title 19 Customs Duties Chapters I-111 of the CFR.

North American Free Trade Agreement

The North American Free Trade Agreement (NAFTA) was launched in January 1994, with
the last of its provisions fully implemented on January 1, 2008. The purpose of this
agreement is to remove most barriers to trade and investment; and to expand trade and
investment between the United States, Canada, and Mexico. Under NAFTA, all nontariff
barriers to agricultural trade between the U.S. and Mexico were eliminated. Tariffs were
eliminated over a 15-year period to allow for an orderly adjustment to the concept of free
trade. In addition to the removal of tariffs, NAFTA included several other key provisions,
including Sanitary and Phytosanitary measures, and working towards the elimination of
export subsidies and the standardization of grade and quality standards.

Though the merits of NAFTA are sometimes debated, the fact remains that between 1993
and 2007, trade among the NAFTA nations more than tripled, from $297 billion to
$930 billion. Business investment in the U.S. has also risen 113 percent since 1993.

Federal Energy Regulatory Commission — Interstate Commerce

Federal authority, with respect to pipeline transportation, is primarily limited to
regulating the transmission of oil and natural gas in interstate commerce. These
regulations are promulgated by the Federal Energy Regulatory Commission (FERC),
which also exercises authority over interstate electricity transmission. In addition, FERC
issues permits for the construction of new liquefied natural gas (LNG) terminals.
Specifically, FERC’s responsibilities include:

* Regulation of rates and practices of oil and gas pipeline companies engaged in
interstate transportation;

" GAO-02-1033 Marine Transportation.
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e Establishment of equal service conditions to provide shippers with equal access to
pipeline transportation;

* Regulation of pipeline, storage, and LNG facility construction;
* Regulation of facility abandonment (for natural gas only); and

e Establishment of reasonable rates for transporting petroleum and petroleum products
by pipeline.

A 6.2 State and Local Economic Policies and Regulations

While the 2006 OTP includes Economic Vitality as one of seven overall goals, it does not
specifically address the topic of economic regulations. The 2007 OAP includes an
economic development policy and five related actions, but does not discuss economic
regulations. The 2001 ORP refers to the reform of railroad economic regulation through
the national Railroad Revitalization and Regulatory Reform Act of 1976, and to the
economic regulation of railroads by the STB. The 2004 OTSAP and the 1999 OHP include
language about economic development, impacts, losses, vitality, viability, and similar
concepts, but do not refer to economic regulation. Economic regulations are also
referenced in the ORS.

Oregon Revised Statutes

A review of ORS shows few direct references to state economic regulations. However, a
few chapters include references to economic and safety regulations, including:

e Chapter 825 - Motor Carriers, and provisions for Economic and Safety Regulation,
which addresses motor carrier taxes and flat fees for the usage of highways, permits
required for commercial transportation, registration and financial responsibility
requirements for interstate carriers, liability insurance requirements for carriers, rate
regulation, and related topics; and

e Chapter 823 — Carrier Regulation Generally, discusses “statements of pecuniary
interest” required for ODOT employees performing functions concerning economic
regulation.

In addition, there are certain ORS Statutes that contain freight-related language regarding
the STIP or to the financing of freight transportation improvements, including:

e Chapter 184 — Administrative Services and Transportation Departments, addresses a
variety of administrative and other matters; and includes the provision (ORS 184.611)
that when developing the STIP, ODOT shall give priority to freight mobility projects
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that are 1) are located on identified freight routes of statewide or regional significance;
2) remove identified barriers to the safe, reliable, and efficient movement of goods;
and 3) facilitate public and private investment that creates or sustains jobs.

 Chapter 366 — State Highways and State Highway Fund, addresses various aspects of
state highways including funding. It authorizes creation of the Oregon Freight
Advisory Committee, and stipulates that the committee advise the commission and
regionally based advisory groups about the STIP and the program’s consideration and
inclusion of highest priority multimodal freight mobility projects in each DOT region.

e Chapter 367 — Transportation Financing; Projects, addresses various types of
financing for transportation projects, including special funding programs such as the
Oregon Transportation Infrastructure Fund, Short Line Credit Premium Account,
Industrial Rail Spur Fund, State Transportation Enterprise Fund, and the Multimodal
Transportation Fund.

A 6.3 Implications for Freight Mobility in Oregon

e Oregon’s motor carriers face economic regulations in their payment of motor carrier
taxes. For many commodities, this takes the form of weight-distance taxes. These
taxes are intended to reflect the disproportionate impact of trucks and heavy vehicles
on the roadway system infrastructure. According to the 2006 OTP, “Oregon has the
nation’s highest weight-mile tax among all states, collecting both the largest absolute
revenues and the largest share of total transportation revenues from the tax.” Various
motor carrier companies and associations have over the years voiced their concerns
about Oregon’s weight-distance tax.

e Many public-sector officials and private-sector representatives consider funding for
transportation improvements to be inadequate. A shortage of investments in
transportation infrastructure is viewed as hurting the national economy in the global
market, and hurting Oregon’s economy nationally and internationally.

e Economic deregulation is not without controversy. While the general view is that
transportation deregulation has been good overall for the economy, its impacts have
been uneven. Some observers have noted that in a few areas, deregulation appears to
have resulted in reduced economic competition or less availability of service, thereby
leaving shippers with fewer choices for transporting their products. Loss of service is
believed by some to be a major issue in portions of rural America.

e Opportunities include working with Oregon’s Congressional delegation to shape
future legislation relating to economic regulations affecting freight transportation.
This would include continuing periodic briefings between ODOT legislative staff and
members of Oregon’s shippers, carriers, ports, and others; for example, through
meetings of the OFAC.
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e Additional funding for the ConnectOregon program represents an opportunity to
invest in the State’s aviation, marine, rail, and transit infrastructure. For the 2009
Oregon legislative session, Governor Ted Kulongski has proposed the Jobs and
Transportation Act 2009. The legislation calls for an additional $150 million for the
ConnectOregon program, and creation of a fund statutorily dedicated to investments in
Oregon’s nonhighway transportation needs.
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7.0 Land Use Regulations

Federal land use regulations apply to freight transportation on Federal lands, and to
actions by carriers and shippers that are subject to Federal safety, environmental, or other
laws that affect goods movement. In general, land use regulations are far more important
and specific at the statewide and local levels. Oregon has statewide land use regulations
that include specific provisions for transportation planning at the state, regional, and local
levels; and cover all modes moving freight. These statewide policies and regulations are
summarized in Section 7.1. Local land use regulations are summarized in Section 7.2.
Finally, Section 7.3 discusses the implications of these state and local regulations on the
movement of freight in Oregon.

A 7.1 Statewide Land Use Policies and Regulations

Selected statewide land use provisions from the OTP and associated modal plans are
summarized below in Table 7.1. In general, the plans address land use policies and
regulations for aviation, by rail, and on roads. The plans do not say much specifically
about land use regulations as they relate to marine transportation and pipelines; however,
the OTP references the need to control incompatible land uses around ports, pipelines,
and other modes.
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Table 7.1 Land Use Policies and Regulations in Statewide
Transportation Plans

Oregon Statewide

Transportation Examples of Topics Addressed
Plans in Policies, Strategies, or Actions
2006 OTP Calls for integrating transportation, land use, economic development, and the

environment. Addresses land use through goals on Mobility and Accessibility;
Sustainability; Funding the Transportation System; and Coordination, Communication,
and Cooperation. References land use in the following:

e Protect the integrity of statewide transportation corridors and facilities from
encroachment by such means as managing access to state highways, limiting
interchanges, creating safe rail crossings, and controlling incompatible land use
around airports, ports, pipelines and other intermodal passenger and freight
facilities.

e Provide intercity mobility through and near urban areas in a manner which
minimizes adverse effects on urban land use and travel patterns,

+ Infunding decisions, balance the interests of beneficiaries, economic benefits, and
environmental and land use goals,

e  Fund projects through public/private partnerships that balance statewide
environmental, land use, and economic goals and state, regional, and/or local
plans, and

e Consult with Federal and state agencies to achieve transportation goals; this may
include linking state economic, energy, housing, human services, land use, natural
resource, and transportation policies and activities.

2007 Oregon Addresses land use primarily in context of incompatible land uses near airports.

Aviation Plan Identifies five areas of concern: concentrations of people, noise sensitive land uses, tall
structures, visual obstructions, and wildlife attractants. Sets forth a policy and eight
actions to protect airports from incompatible land uses. Discusses working with local
jurisdictions to 1) implement land use regulations and zoning requirements so as to
avoid land use conflicts near airports, and 2) insure that local jurisdictions are aware of
notification requirements associated with proposed construction near airports.

2001 ORP Addresses land use in two policies and several actions. Encourages increased usage of
rail service by assisting localities and rail users to understand railroad economics,
revenue needs of individual lines, and land use requirements. Presents five actions to
help integrate rail freight considerations into the State’s land use planning process; the
actions include encouraging land use zoning and ordinances to enhance and protect
existing rail freight service. Includes extensive guidance on planning for railroads at
the local level, and references various requirements in the Transportation Planning
Rule.

1999 OHP Emphasizes land use as it relates to transportation by highways and roads. At least five
policies and 19 actions reference land use specifically. Additional policies and actions
that do not reference land use specifically nonetheless focus on land use-related topics.
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Oregon Revised Statutes

At the statewide level, the most significant land use regulation likely is ORS Chapter 197 —
Comprehensive Land Use Planning Coordination, which establishes Oregon’s land use
planning program. Among its provisions are those for 1) comprehensive planning
responsibilities of cities and counties, 2) requirements for statewide planning goals,
3) requirements for periodic review of comprehensive plans and land use regulations,
4) duties and powers of the Land Conservation and Development Commission, 5) duties
and authority of the director of the Department of Land Conservation and Development,
and 6) duties of the Land Use Board of Appeals.

Other ORSs for land use regulations include the following:

e ORS Chapter 184 — Administrative Services and Transportation Departments —
Stipulates that 1) the Director of ODOT may participate in and seek review of land use
decisions, and 2) upon request from ODOT, state agencies issuing permits for the
construction or siting of an ODOT transportation project shall provide a list of
applicable standards and criteria for the permit or other governmental authorization.

e ORS Chapter 195- Local Government Planning Coordination - Details how
property owners can seek compensation for restrictions on the use of property due to
land use regulations.

e ORS Chapter 215 - County Planning; Zoning; Housing Codes — Addresses various
aspects of land use planning and zoning at the county level.

e ORS Chapter 227 — City Planning and Zoning — Addresses land use planning and
zoning for cities.

e ORS Chapter 469 — Energy; Conservation Programs; Energy Facilities — Addresses
land use compatibility statements needed for energy facilities, including pipelines, and
facility compliance with a local government’s comprehensive plan and land use
regulations.

e ORS Chapter 836 — Airports and Landing Fields—- Addresses local government
airport regulations relating to land use plans and regulations to accommodate airport
zones, compatibility and safety standards for land uses near airports, siting of new
airports to comply with land use laws, and the adoption of administrative rules for
uses and activities allowed within the boundaries of airports.

Oregon Administrative Rules

OAR Chapter 660 for the Oregon Department of Land Conservation and Development
(DLCD) implements land use regulations in ORS 197 and other chapters. OAR 660-015-
0000 lists Oregon’s 19 Statewide Planning Goals as shown in Table 7.2.
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Table 7.2 Oregon Statewide Planning Goals

Goal

1.  Citizen Involvement

2. Land Use Planning

3. Agricultural Lands

4. Forest Lands

5. Natural Resources, Scenic and Historic Areas, and Open Space
6. Air, Water, and Land Resources Quality

7. Areas Subject to Natural Disasters and Hazards
8. Recreational Needs

9. Economy of the State

10. Housing

11. Public Facilities and Services

12. Transportation

13. Energy Conservation

14. Urbanization

15. Willamette Greenway

16. Estuarine Resources

17. Coastal Shorelands

18. Beaches and Dunes

19. Ocean Resources

Source: Oregon Administrative Rules 660-015-0000.

As mentioned in Section 2.2 of this technical memorandum, OAR 660-12 - the
Transportation Planning Rule (TPR) - implements Statewide Planning Goal 12. This
includes providing for the construction and implementation of transportation facilities,
and improvements and services necessary to support acknowledged comprehensive plans
(OAR 660-12-0000). To support local comprehensive planning, cities and counties prepare
TSP. These are to include, among a variety of elements, an air, rail, water, and pipeline
transportation plan to identify “where public use airports, mainline and branchline
railroads and railroad facilities, port facilities, and major regional pipelines and terminals
are located or planned within the planning area” (OAR 660-12-20).

OAR 660-013, also known as the Airport Planning Rule (APR), also implements Statewide
Planning Goal 12, as well as ORS 836.600 through 836.630 dealing with local government
airport regulations. The APR addresses a variety of requirements, including those for
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preparing and coordinating aviation system plans, aviation facility planning, and local
government land use compatibility for public use airports.

To implement TPR requirements for local jurisdictions, counties and cities prepare, adopt,
and amend local transportation system plans consistent with regional and state TSPs, and
where applicable, in coordination with mass transit, transportation, airport, and port
districts (OAR 660-012-0015). Examples from the Bend MPO and the City of Portland
illustrate how local jurisdictions address freight policies and regulations through regional
and local TSP.

A 7.2 Transportation System Plan Provisions for Freight

As mentioned in Section 2.1, statewide planning goals are implemented through OAR 660-
12, also known as the TPR. The TPR itemizes requirements for preparing and coordinating
state, regional, and local TSP, which are to include an air, rail, water, and pipeline
transportation plans. The TPR is, therefore, the vehicle through which the State meets
both the Federal and state requirements for transportation planning. To implement these
requirements for TPR requirements for local jurisdictions, counties and cities prepare,
adopt, and amend local transportation system plans consistent with regional and state
TSPs. Examples from the Bend MPO and the City of Portland illustrate how local
jurisdictions address freight policies and regulations through transportation system
planning.

MPOs and Regional Transportation Plans

There are six MPOs in Oregon: 1)Bend Area, 2) Corvallis Area, 3) Eugene-Springfield
Region, 4) Portland Metro Region, 5) Rogue Valley Region, and 6) Salem-Keizer Region.
Each MPO has a regional transportation plan addressing a variety of transportation topics
including freight. Two examples of how MPOs have chosen to structure their plans are
included here.

The Bend MPO’s Metropolitan Transportation Plan

In the Bend MPQO’s plan, freight is addressed in chapters for truck freight systems,
aviation systems, rail systems, and pipeline systems. The chapters discuss policies and
facilities, and where applicable, 1) forecast and future needs, and 2) freight generators and
receivers.

e Truck freight policies focus on implementing appropriate signage, design standards,
and roadway classifications for designated freight routes; designating additional
freight routes; and supporting implementation of surface transportation
recommendations from the Oregon Clean Air Initiative.
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e Auviation systems policies include ensuring public safety and compatibility between
airport uses and surrounding uses, enforcing the FAA regulations to protect residents
living near airports, and continuing to recognize the Redmond Airport as the major
commercial/passenger aviation facility in Central Oregon.

< Rail policies include reducing land use conflicts and increasing safety for at-grade
crossings, replacing priority at-grade crossings, working to protect rail spurs to
businesses from abandonment or incompatible zoning, and working with the railroad
operator to evaluate opportunities to minimize noise impacts.

The plan also identifies outstanding issues. For goods movement, these include the need
for more information on the quantity and type of goods moving in and around the Bend
area, a more thorough identification of freight-critical routes and associated problem
areas, further evaluation of the freight system to determine appropriate signage and
design standards, construction of rail overcrossings, enhanced safety at at-grade rail
crossings, preservation of land capable of being served by rail, noise from trains, and
possible relocation of the rail line.

City of Portland Freight Modal Plan

As part of its TSP, the City of Portland has developed a Freight Modal Plan, the objectives
of which are to:

e Support and implement the Federal and National Highway Plans as they apply to
freeways and other designated Federal truck routes or connectors;

e Support and implement the OHP on freeways and other designated state routes;

e Support and implement the Regional Transportation Plan on roadways of regional
significance;

e Enhance truck access to intermodal facilities and within designated Freight Districts;

« Define locations and conditions where the needs of commercial vehicles and freight
movement will be emphasized in the operation of the roadway system; and

e Build public and private partnerships to support the maintenance and development of
public infrastructure for truck freight.

To address these objectives, the plan covers a variety of topics, including policy and
regulatory framework and requirements, existing conditions and deficiencies, existing
regulations, and potential strategies. Among the strategies are timed truck deliveries,
loading regulations and/or loading facility requirements, truck regulation enforcement,
designation of truck routes as hazardous substance routes, direction of hazardous
substance shipments to emergency service routes, clarification of truck routes through
signing, and the provision of information to transportation managers and others
responsible for truck routing.
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A 7.3 Implications for Freight Mobility in Oregon

e Zoning and other regulations sometimes are considered constraints to proposed land
use actions, including those related to freight mobility. A freight shipper, for example,
may want to expand his or her business onto adjacent land or onto property located
away from the business’ existing location. They may be constrained in so doing if
zoning or other land use regulations preclude the type of development desired. In
Oregon, examples would include desires to expand onto rural lands outside urban
growth boundaries. Businesses may be further constrained if appropriately zoned
property does not exist, or exists but does not meet their needs. State land use
regulations are sometimes perceived to be obstacles to development, especially in
rural areas where local residents and businesses may object to what they consider a
“one-size-fits-all” approach to additional development.

e Project eligibility criteria for the Construction STIP specify that modernization projects
may be eligible for funding if they are consistent with applicable acknowledged
transportation system plans; or in the absence of an applicable acknowledged TSP, the
applicable acknowledged comprehensive plan and applicable adopted TSP. Similar
requirements apply to projects being considered for the Development STIP. Thus, in
addressing freight mobility issues in transportation plans and improvement programs,
regional and local jurisdictions need to seek and obtain input from freight
stakeholders regarding their views of freight problems and needs on roadways or
highways they use or would like to use for goods movement. Input from freight
stakeholders also is important when developing information for projects that support
freight mobility; one of the prioritization factors for modernization projects being
considered for the Construction STIP is discussed above in Section 2.2.

e One of the 2006 OTP’s six priorities is the integration of transportation, land use,
economic development, and the environment. The OTP goes on to identify three land
use challenges: 1) better integration of state and local transportation systems, 2) a
shortage of industrial land in high demand areas with access to transportation options,
and 3) uncertain development patterns as a result of changing land use laws. The 1999
OHP and subsequent amendments include a land use and transportation policy that
addresses the relationship between highways and patterns of development on and off
highways. The OHP recognizes that addressing mobility and accessibility depends on
community land use patterns and how land uses are served by the transportation
system. From a freight stakeholder perspective, challenges may include moving
freight through communities, neighborhoods, or commercial areas where desires for
accessibility may conflict with desires for mobility.

e Statewide planning goals may at times conflict with one another. For example,
development goals and activities may conflict with conservation goals and activities.
Opportunities include participating in efforts to review and assess Oregon’s land use
regulations, and how they support or do not support multiple statewide goals.
Interest in reviewing and assessing the effects of land use regulations has intensified in
recent years with the passage of statewide ballot measures to loosen land use
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regulations. One such effort was initiated in 2005, when the Oregon Legislature
passed Senate Bill 82 creating the Oregon Task Force on Land Use Planning, which
purpose was to study and make recommendations about the effectiveness of Oregon’s
land use planning program, the respective roles and responsibilities of state and local
governments in land use planning, and land use issues specific to areas inside and
outside urban growth boundaries and the interface between areas inside and outside
urban growth boundaries.

Another opportunity relates to the updating of transportation system plans as
required in the Transportation Planning Rule. To assist jurisdictions in updating
existing plans or preparing new plans, ODOT recently prepared Transportation System
Plan Guidelines 2008. The guidelines address requirements for goods movement
components in general and for specific modes in particular. Completion of Oregon
freight planning work may provide an opportunity to expand or extend guidance for
goods movement when the guidelines are updated in the future.

Continuing and perhaps expanding participation of freight stakeholders in state,
regional, and local land use and transportation planning efforts also may represent an
opportunity. Federal regulations encourage participation of freight shippers and
freight providers of transportation services in the development of long-range
transportation plans and transportation improvement programs. State, regional, and
local land use and transportation planners sometimes experience difficulties in
obtaining input from shippers and carriers. Obtaining their participation often
requires considerable staff time and effort. Similarly, providing their input often
requires considerable time and effort by freight stakeholders. A well-conceived and
executed public involvement plan may help increase stakeholder participation.
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Appendix B. Acronyms

The following are the acronyms used in this technical memorandum.

ABS

ACIP

AIP

APR

CBP

CETAS

CFR

CMV

DHS

DLCD

DOT

EPA

FAA

FERC

FHWA

FMCSA

FMCSR

FRA

HMR

American Bureau of Shipping
Airport Capital Improvement Plan
Airport Improvement Program

Airport Planning Rule
Customs and Border Protection

Collaborative Environmental and Transportation Agreement for
Streamlining

Code of Federal Regulations

Commercial Motor Vehicle

Department of Homeland Security
Department of Land Conservation and Development
Department of Transportation
Environmental Protection Agency

Federal Aviation Administration

Federal Energy Regulatory Commission
Federal Highway Administration

Federal Motor Carrier Safety Administration
Federal Motor Carrier Safety Regulation
Federal Rail Administration

Hazardous Material Regulation
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HMTA Hazardous Materials Transportation Act

IFTA International Fuel Tax Agreement

IMO International Maritime Organization

IRC Implementing Recommendations of the 9/11 Commission Act
IRP International Registration Plan

LCV Longer Combination Vehicle

MARAD Maritime Administration

MPO Metropolitan Planning Organization

MCTD Motor Carrier Transportation Division

NAAQS National Ambient Air Quality Standards

NCFRP National Cooperative Freight Research Program
NHS National Highway System

NEPA National Environmental Policy Act

NOAA National Oceanic and Atmospheric Administration
NN National Network

NPIAS National Plan of Integrated Airport Systems

OAP Oregon Aviation Plan

OAR Oregon Administrative Rule

OHP Oregon Highway Plan

obDOoT Oregon Department of Transportation

OPS Office of Pipeline Safety

ORS Oregon Revised Statute

ORP Oregon Rail Plan

OTP Oregon Transportation Plan

OTSAP Oregon Transportation Safety Action Plan
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PFC

PHMSA

PRIIA

PTC

SAFETEA-LU

SIP

STB

STIP

TIFIA

TPR

TSA

TSP

USACE

uSC

USCG

UsSDOT

WTO

Passenger Facility Charge
Pipeline and Hazardous Materials Safety Administration
Passenger Rail Investment and Improvement Act of 2008

Positive Train Control

Safe, Accountable, Flexible, Efficient Transportation Equity Act:

A Legacy for Users

State Implementation Plan

Surface Transportation Board

Statewide Transportation Improvement Program
Transportation Infrastructure and Investment Act
Transportation Planning Rule

Transportation Security Administration
Transportation System Plan

U.S. Army Corps of Engineers

U.S. Code

U.S. Coast Guard

U.S. Department of Transportation

World Trade Organization
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