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Date: June 20, 2005

From: Rob Zako, Transportation Advocate

To:  Transportation Planning Rule Work Group
Re:  TPR Purpose Statement (Reduced Reliance)

Dear members of the TPR Work Group,

We are writing in regards to Item #1 on your agenda for June 21: TPR Purpose Statement
(Reduced Reliance).

Below we offer two options for the TPR Purpose Statement.
Option 1 is the easier option and the one we prefer.
Option 2 is much more involved, but is an option we could support if done properly.

For reasons detailed below, we oppose the discussion draft prepared by staff.

Option 1: Change Oreduce reliance on the automobileO to Oimprove
transportation optionsO

We know that some stakeholders have expressed concerns with the phrase “reduce reliance on
the automobile.”

We ourselves have never cared much for the phrase, as it places a negative emphasis on one
particular mode of transportation. We’d support language that emphasizes what the TPR is for,
not against.

In particular, we’d support changing the phrase “reduce reliance on the automobile” that appears
in the purpose section of the TPR to the phrase “improve transportation options”:

OAR 660-012-0000

The purpose of this Division is to implement Statewide Planning Goal 12 (Transportation) and
promote the development of safe, convenient and economic transportation systems that are
designed to reduee—rehiance—onthe—automobie improve transportation options so that the air
pollution, traffic and other livability problems faced by urban areas in other parts of the country
might be avoided. It is also the purpose of this Division to explain how local governments and
state agencies responsible for transportation planning demonstrate compliance with other
statewide planning goals and to identify how transportation facilities are provided on rural lands
consistent with the goals. The division sets requirements or coordination among affected levels of
government for preparation, adoption, refinement, implementation and amendment of
transportation system plans. Transportation system plans adopted pursuant to this Division fulfill
the requirements for public facilities planning required under ORS 197.712(2)(e), Goal 11 and
ORA Chapter 660, Division 11, as they relate to transportation facilities. Through measures
designed to feduee—reh&nee—eﬂ—ﬂ*e—&u%eﬁ&ebﬂe improve transportation options, this division is also
intended to assure that the planned transportation system supports a pattern of travel and land use
in urban areas which will avoid the air pollution, traffic and livability problems faced by other
areas of the country. This portion of the rule aims to improve the livability of urban areas by
promoting changes in and use patterns and the transportation system that make it more convenient
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for people to walk, bicycle and use transit, and drive less to meet their daily needs. Changing land
use and travel patterns will also complement state and local efforts to meet other objectives,
including containing urban development, reducing the cost of public services, protecting farm and
forest land, reducing air, water and noise pollution, conserving energy and reducing emissions of
greenhouse gases that contribute to global climate change. The result of applying these portions of
the rule will vary within urban areas. Some parts of urban areas, such as downtowns, pedestrian
districts, transit-oriented developments and other mixed-use, pedestrian-friendly centers, will be
highly convenient for a variety of modes, including walking, bicycling and transit, while others
will be auto-oriented and include more modest measures to accommodate access and circulation
by other modes. The rules in this Division are not intended to make local government
determination “land use decisions” under ORS 197.015(10). The rules recognize, however, that,
under existing statutory and case law, many determinations relating to the adoption and
implementation of transportation plans will be land use decisions.

Option 2: Conduct a comprehensive review of the intent/purpose of
the TPR and its provisions

But we were shocked—shocked—to see a discussion draft from staff that completely rewrites
the Purpose Section 0000 of the TPR!

Where did the idea for a complete rewrite come from? Was this on the agenda for the TPR Work
Group? How does one change the intent of the rule without changing the rule itself? Or if one
isn’t changing the intent of the rule, then what is the reason to change the stated intent of the
rule? What work did staff do to arrive at the discussion draft?

Obviously, it isn’t necessary to rewrite the whole purpose statement to address concerns with the
phrase “reduce reliance on the automobile.” Option 1 above should adequately address such
concerns.

But if one is going to review the purpose/intent of the TPR, we urged the LCDC/OTC
Transportation Subcommittee, the TPR Work Group and staff to do so properly. The following
comments are intended to guide any effort to revise the stated purpose of the TPR.

Start with Goal 12
Obviously, any review of the purpose of the TPR needs to begin with Goal 12.

Goal 12 should be distributed to all members of the TPR Work Group if this has not already been
done. We have attached Goal 12 to our testimony.

In particular, Goal 12 is:
To provide and encourage a safe, convenient and economic transportation system.
A transportation plan shall

(1) consider all modes of transportation including mass transit, air, water, pipeline, rail, highway,
bicycle and pedestrian;

(2) be based upon an inventory of local, regional and state transportation needs;

(3) consider the differences in social consequences that would result from utilizing differing
combinations of transportation modes;

(4) avoid principal reliance upon any one mode of transportation;

(5) minimize adverse social, economic and environmental impacts and costs;

(6) conserve energy;

(7) meet the needs of the transportation disadvantaged by improving transportation services;

(8) facilitate the flow of goods and services so as to strengthen the local and regional economy;
and
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(9) conform with local and regional comprehensive land use plans. Each plan shall include a
provision for transportation as a key facility.

As part of the intent of the TPR is to implement Goal 12, its purpose must reflect the elements of
Goal 12.

Goal 12 is based on Goal 11

Actually, it is important to realize that transportation facilities and services subject to Goal 12
and the TPR are but important types of public facilities and services subject to Goal 11 and
Division 11 of OAR Chapter 660. The transportation goal and rule extend the more general
public facilities and services goal and rule, articulating provisions that apply to transportation
facilities and services beyond those for general public facilities and services.

Goal 11 should be distributed to all members of the TPR Work Group if this has not already been
done. We have attached Goal 11 to our testimony.

In particular, Goal 11 is:

To plan and develop a timely, orderly and efficient arrangement of public facilities and
services to serve as a framework for urban and rural development.

Urban and rural development shall be guided and supported by types and levels of urban and rural
public facilities and services appropriate for, but limited to, the needs and requirements of the
urban, urbanizable, and rural areas to be served. A provision for key facilities shall be included in
each plan. ...

Indeed, Goal 12 and the TPR don’t make much sense if read apart from Goal 11 and Division 11:
Contrary to what one might expect, Goal 12 (Transportation) is less about providing for the
transportation needs of Oregon as it is about doing so in a manner that also advances other
statewide planning goals.

It is only when one looks to Goal 11 (Public Facilities and Services) does one see the goal of
planning and developing “a timely, orderly and efficient arrangement of public facilities and
services [in particular, transportation facilities and services] to serve as a framework for [and
support] urban and rural development,” i.e., of promoting “the development of transportation
systems adequate to serve statewide, regional and local transportation needs” (to use the words
of staff in the discussion draft rewrite of the purpose of the TPR).

Assess trends in transportation in Oregon (and elsewhere)

It is easy to talk about goals: about what we would like to see in an ideal world. But just because
you want—or even “need”—it doesn’t make it so.

This is especially true for transportation facilities and services. For example, over 20 years
ODOT projected total needs for state highways at $29.1 billion and projected total revenues at
only $13.9 billion.'

Unless Oregonians suddenly decide they want to be taxed more, many transportation “needs” in
Oregon will go unmet.

Part of the challenge faced by transportation planners—and by extension by the TPR—is to plan
for transportation “needs” in a financially constrained world in which many “needs” will go
unmet.

Indeed, if money to build roads was plentiful (and if building roads magically solved traffic
problems), transportation planning would be easy. But much research and experience in the 20"
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Century suggests that traffic gets worse—and transportation system more expensive per
capita—as communities grow.

To be really useful and relevant, the TPR Work Group should begin with this basic truth.

Indeed, we were disappointed to see the discussion draft rewrite by staff appear as if out of a
vacuum, with no grounding in basic research on transportation in Oregon.

At a minimum, staff should provide the TPR Work Group with a basic assessment of the trend in
transportation in Oregon (and elsewhere).

Fortunately, such information is readily available, as it is exactly what the Oregon Transportation
Plan Steering Committee and Policy Advisory Committees have been looking at for over a year.”

Consistency between goals, purpose of rules and text of rules

If the effect of rewriting the purpose of the TPR is to change its intent, then doing so risks
making the purpose inconsistent with Goal 12 and other goals, with the text of the TPR, or both.

On the other hand, if one is proposing to completely rewrite the purpose of the TPR without
changing its intent, then one has not read enough LUBA cases. LUBA looks first to the text and
context of rules to determine the intent of the rules. If one rewrites the purpose of the rule, one
changes its intent, even if one hopes otherwise.

In any case, as part of any discussion draft rewrite of the purpose of the TPR, staff should
provide a “cross reference” that shows 1) how the various elements of the purpose of the TPR
reflect elements of Goal 12 or other goals and 2) how various sections of the TPR implement the
elements of the purpose of the TPR.

It is essential to maintain consistency between goals, purpose of rules, and text of rules.

Discussion draft of purpose of the TPR is problematic
The discussion draft of the purpose of the TPR is problematic.

As explained above, the discussion draft appears to exist in a vacuum with no connection to
either goals or the sections of the TPR itself. At a minimum, staff should make these connections
plain.

Moreover, 1000 Friends of Oregon will likely oppose this discussion draft or minor variants of it
that result without an adequate consideration of the issues as outlined above.

As it is, the discussion draft appears to be more the sort of language one would see from ODOT
staff than from DLCD staff. In particular, the use of verbs such “promote,” “encourage,”
“provide,” etc. is emblematic of the sort of language that appears in the OregonHighwayPlan
and other documents from ODOT.

Indeed, staff should provide all members of the TPR Work Group with copies of Appendix A2
of the 1999 Oregon Highway Plaf©HP), which explains the meanings of such verbs.

To illustrate what we mean, we offer some commentary on the discussion draft:

OAR 660-012-0000
Purpose

? Indeed, we don’t understand how the effort to amend the TPR and the effort to update the OTP appear to be
occurring completely separate from each other, as if the statewide transportation plan had nothing to do with the
statewide transportation planning rule!
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(1) This division implementsStatewidePlanning Goal 12 (Transportation)and provisionsof
other statewideplanning goals related to transportationplanning. The purposesof this
division are to coordinate and direct land use and transportation planning to:

Comment: To be explicit, the relation between Goal 12 and Goal 11, hence between
Division 12 and Division 11, should be made clear. Other goals such as Goal 6 (Air,
Water and Land Resources Quality) and Goal 13 (Energy) should also be listed.

(a) Promotethe developmendf transportationsystemsidequatdo servestatewideyegional
and local transportation needs;

Comment: According to Appendix A2 in the OHP, “promote” is a weak verb of
accommodation, not a stronger verb of obligation or compromise. Hence the meaning of
this item is far from meeting transportation needs. Is the intent here to appear to be
meeting transportation needs without needing to actually do so?

(b) Encourageand supportthe availability of a variety of transportationchoicesthat
balances vehicular use with other critical transportation needs;

Comment: “Encourage” is another weak verb. Absent strong funding mechanisms, the
practical effect of encouraging is close to doing nothing at all.

(c) Provide for safe and convenientvehicular, pedestrian,and bicycle accessand
circulation;

Comment: “Provide” is a strong verb of obligation. It would be great to “provide” for
safe and convenient vehicular, pedestrian, and bicycle access and circulation. But in our
experience, many TSPs fall short of this ideal. If this is, in fact, part of the purpose of the
TPR, how does the TPR ensure that TSPs actually “provide” as much?

(d) Ensurethat the plannedtransportationsystensupportsa patternof travel andland use
in urban areasthat will avoidthe air pollution, traffic and livability problemsfacedby
other areas of the country;

Comment: While not explicitly listed in Appendix A2, “ensure” is clearly a verb of
obligation, the strongest category of commitment and action. Again, it would be great if
the TPR actually did “ensure” all this good stuff. But other amendments to the TPR
appear to be headed in another direction.

(e) Facilitate freight mobility and the economicflow of goodsand serviceswithin regions
and throughout the state;

Comment: While not explicitly listed in Appendix A2, “facilitate” is probably a verb of
compromise, less than an obligation but more than an accommodation. We believe
compromise is the right level of verb to use here. But other transportation policies and
actions appear to place freight mobility above other needs and goals. As such, they would
be inconsistent with this element.

is clearly a verb of obligation, the strongest category of commitment and action. Again, it
would be great if the TPR actually did “ensure” all this good stuff. But other amendments
to the TPR appear to be headed in another direction.

(f) Protect existing and plannedtransportationfacilities, corridors and sites for their
identified functions;

Comment: “Protect” is a very strong verb that signifies a high level responsibility and
commitment.



(g) Provide for the construction and implementationof transportation facilities,
improvements and services necessary to support acknowledged comprehensive plans;

Comment: “Provide” is a strong verb. Lacking adequate funding, it may not be possible
to “provide” as much.

(h) Identify how transportationfacilities are providedon rural lands consistentwith the
goals;

Comment: While not explicitly listed in Appendix A2, “identify” is probably weaker
verb. We don’t understand what this element is saying.

() Ensurecoordination among affectedlocal governmentsand transportationservice
providers and consistency between state, regional and local transportation plans; and

Comment: “Ensure” is a strong verb and is probably beyond the ability of the TPR or
LCDC/DLCD to actually accomplish. Indeed, in our experience, investments (ODOT)
speak louder and are heeded more than regulations (DLCD). In our experience, the level
of coordination between state, regional and local plans often is sorely lacking, especially
when some plans are years or decades out of date.

() Ensurethat changesto comprehensiveplans are supportedby adequateplanned
transportation facilities.

Comment: If this is intended as a reference to Section 0060 of the TPR, then the
amended section clearly does not “ensure” that changes to comprehensive plans are
supported by adequate planning transportation facilities—unless the definition of
“supported” and “adequate” include facilities that are 20 years in the future.

The comments above are intended merely to illustrate the problems with trying to rewrite the
purpose, and how difficult it is to word smith without changing intent.

More generally, a careful review of the discussion draft needs to be based in Goals 12 and 11, the
trends affecting transportation in Oregon, and a recognition of the actual text of the TPR and
what it does and does not achieve.

Conclusion: This is no way to set statewide transportation rules and
policies

As should be clear from the impatient and frustrated tone of this memo, 1000 Friends of Oregon
continues to be disappointed with the ongoing process to “fix,” “clarify” or otherwise revise the
TPR.

An effort that started as what was billed as a fast and focused effort to respond to the Jaqua
decision has morphed into an open-ended and directionless effort to make wholesale revisions to

this or that part of the TPR, apparently at the direction of those talking loudest, with no

systematic effort to actually talk about transportation planning, challenges facing the state, and a

realistic assessment of how Oregon might do better than the average state.

Ironically, the Jaquas, 1000 Friends of Oregon and others settled their differences with
PeaceHealth, including differences at issue in the Jaquacase, and did so in the context of the old
TPR. If the TPR needed fixing, then the Jaquacase was merely the pretext, not the reason.

In the next few decades, Oregon is expected to grow by over a million people. Where will they
live? What kind of jobs will they have? How will they get form place to place?

While some may try to ignore the writing on the wall, Measure 37 is changing everything about
land use. With over 1000 claims filed and many of these resulting in waivers, the very idea of the
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rule of law is eroding. We now have two classes of people in Oregon: Those who have to obey
the land use laws and those that don’t. Eventually, the former class will demand to join the latter
class, and we will have a “system” in which anyone can build anything anywhere—and expect
the public to pay for the needed roads without any increase in taxes!

Meanwhile, taxes are shrinking, the Middle Class is shrinking, and jobs are going overseas,
forcing many sectors of the economy to adapt accordingly.

Gas prices are likely to rise significantly in the coming years, if not because of global terrorism
and instabilities in the Middle East then because over one billion Chinese see the life styles
Americans have—including driving everywhere—and want the same. The increase in demand
for oil by the Chinese will almost certainly outstrip any possibility of increasing the supply
correspondingly.

Global warming is here, as is plain to see, even if some choose to bury their heads in the sand.
Sooner rather than later, people will demand their governments take action. What effect this will
have on transportation choices is perhaps unclear.

The combination of all these trends suggest that transportation in Oregon in the coming decades
will likely be different from what it has been. Meanwhile, some argue about the difference
between “reduce reliance” and “increase options,” or about how one can say that a transportation
project is “reasonably likely” to be built in the distant future, when the facility is needed today.

We are frustrated because the discussion continues to be more about angels on the head of a pin
than about the fundamental issues to be faced.

The discussion should be:

How can state and local jurisdictions bestwork together to provide for the
transportation needs of Oregonians while advancing other goalsin a
changingworld that will likely include too little revenuesfor transportation
facilities and services?

When you get around to having that discussion, please let us know. That is a discussion we are
starting to have internally, as it is a discussion that needs to occur.

Sincerely,

Rt 3aho

Rob Zako
Transportation Advocate
1280-B East 28" Ave.
Eugene, OR 97403-1616
Phone: (541) 343-5201
Fax: (541) 683-6333
rob@friends.org

Attachments:
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