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Following the adoption of amendments to OAR 660-012-0060 by LCDC in March 2005
staff was requested to prepare a set of guidelines to provide direction to ODOT staff on
the steps required to implement the amendments. A draft set of guidelines have been
prepared and are attached to this memo. These guidelines are intended to provide
direction to ODOT on how to apply the provisions of Section 0060 of the Transportation
Planning Rule in response to applications before local governments to amend a
comprehensive plan or land use regulation. While not intended to guide local
governments through the Section 0060 plan amendment process, local governments
may find them instructive as they relate to state highway facilities.

The following provides guidelines for implementing the amendments to OAR 660-012-
0060. The guidelines specifically provide direction for the following:

e The types of planned projects that a local jurisdiction or applicant may rely upon
during the Section 0060 analysis in determining whether a proposed amendment
would significantly affect an existing or planned transportation facility;

e The process that is followed in making “reasonably likely” determinations for
projects being available within the planning period;

e Determination of the applicable planning period for a transportation analysis; and

e The analysis associated with transportation facilities that are currently operating
below adopted performance standards.

The guidelines also address other issues that may arise in applying Section 0060, such
as the analysis associated with zone changes that are in conformance with
comprehensive plan designations.

L 4
L 4

620 SW Main, Suite 201
Ph: 503.224.6974 Fax: 503.227-3679

Land Use Planning Transportation Planning Project Management



e Joint OTC/LCDC Transportation Subcommittee
e Page?

The guidelines should be considered together with the specific review standards in OAR
660-012-0060. To facilitate that effort, two flow charts are included with the guidelines.
The first flow chart describes how a “significant effect determination” is made for
proposed amendments located outside interstate interchange areas. The second flow
chart describes this process for amendments located inside such areas.

Staff will present the draft guidelines on September 23™. This is an information item for
the Joint Subcommittee — no formal action is requested. However, staff will be
interested in receiving comments or thoughts on whether the guidelines accurately
reflect the Joint Subcommittee’s expectations regarding implementation of the Section
0060 changes that LCDC adopted in March 2005.
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ODOT Internal Guidelines for Implementing Section 0060 of the
Transportation Planning Rule

Introduction

These guidelines are intended to provide direction to ODOT on how to apply the
provisions of Section 0060 of the Transportation Planning Rule in response to
applications before local governments to amend a comprehensive plan or land use
regulation (e.g., zoning ordinance). These guidelines are not intended to guide local
governments through the Section 0060 plan amendment process. Still, local
governments may find them instructive as they relate to state highway facilities.

OAR 660-012-0060(1) is directed at maintaining balance between the land uses allowed
under a comprehensive plan and zoning and the transportation system that supports
those land uses. The rule provides that where a proposed comprehensive plan or land
use regulation amendment would “ significantly affect” an existing or planned
transportation facility, then the local government must put in place measures to assure
that the land uses allowed by the amendment are consistent with the identified function,
capacity and performance standards of the affected facility. The rule states that an
amendment significantly affects a transportation facility if it would:

(a) Change the functional classification of an existing or planned transportation
facility (exclusive of correction of map errors in an adopted plan);

(b) Change standards implementing a functional classification system; or

(c) As measured by the end of the planning period identified in the adopted
transportation system plan [TSP]:

(A) Allow land uses or levels of development that would result in types or levels
of travel or access that are inconsistent with the functional classification of an
existing or planned transportation facility;

(B) Reduce the performance of an existing or planned transportation facility
below the minimum acceptable performance standard identified in the TSP or
comprehensive plan; or

(C) Worsen the performance of an existing or planned transportation facility that
is otherwise projected to perform below the minimum acceptable performance
standard identified in the TSP or comprehensive plan.

The burden of determining whether an amendment will “significantly affect” a
transportation facility lies with local governments, not with ODOT.
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In applying this rule to a proposed amendment, the first step for a local government is to
determine whether or not the amendment would “significantly affect” one or more
transportation facilities “as measured by the end of the planning period”. This requires
the local government first to determine what existing and planned state and local
transportation facilities it can count on as being available by the end of the planning
period, and second to determine what the impact of the amendment would be on those
facilities.

Where an amendment could impact a state highway facility, the local government
should notify ODOT in much the same manner that it notifies service providers (e.g.,
sewer, water, local streets) of land use development applications. ODOT then needs to
inform the local government as to what state transportation facilities the local
government can rely on as being available for use by the end of the planning period, so
that the local government can determine significant effect. As described in this
document, in addition to existing state facilities, the planned state facilities local
governments can rely on include:

e transportation facilities, improvements or services that are “funded for
construction or implementation” in the Statewide Transportation Improvement
Program, and

e Improvements to state highways that are “included as planned improvements in a
regional or local TSP or comprehensive plan” when ODOT provides a “written
statement” that the improvements are “reasonably likely” to be provided by the
end of the planning period.

The rule contains provisions distinguishing proposed amendments located inside
“interstate interchange areas” from those located outside such areas. Generally, these
affect properties located either within one-half mile of an existing or planned interchange
along Interstates 5, 82, 84, 105, 205 or 405 or within an interchange area as defined in
an Interchange Area Management Plan adopted as an amendment to the Oregon
Highway Plan. These provisions are described in more detail below, as are other
relevant provisions in the rule.

Background

In June, 2004, the Oregon Court of Appeals upheld a Land Use Board of Appeals
(LUBA) decision in the case of Jaqua v. City of Springfield.! A major holding in that
case was that a “significant effect” under OAR 660-012-0060 occurs if an existing or
planned transportation facility would fail to meet adopted performance standards at any
point during the planning period — typically extending 15-20 years into the future. If a
significant effect occurred, the local jurisdiction could then, according to the court

! Jaqua v. City of Springfield, 193 Or App 573 (2004).
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decision, rely only upon planned transportation facilities that have a funding
commitment at the point the significant effect occurs.

In March 2005, in response to widespread concerns over implications of the Jaqua
decision, the Land Conservation and Development Commission (LCDC) amended OAR
660-012-0060. The amendments established the end of the transportation system plan
planning period as the time used to measure whether there is a significant effect. They
also identified the planned transportation facilities, improvements and services that a
local government could consider in determining whether a proposed amendment would
significantly affect a transportation facility. Typically, these are projects authorized in
the TSP for which a funding mechanism is in place or approved or for which funding is
“reasonably likely” to be provided by the end of the planning period.

The following provides guidelines for implementing these 2005 amendments to OAR
660-012-0060. The guidelines specifically provide direction for the following:

e The types of planned projects that a local jurisdiction or applicant may rely upon
during the Section 0060 analysis in determining whether a proposed amendment
would significantly affect an existing or planned transportation facility;

e The process that is followed in making “reasonably likely” determinations for
projects being available within the planning period;

e Determination of the applicable planning period for a transportation analysis; and

e The analysis associated with transportation facilities that are currently operating
below adopted performance standards.

The guidelines also address other issues that may arise in applying Section 0060, such
as the analysis associated with zone changes that are in conformance with
comprehensive plan designations.

The guidelines should be considered together with the specific review standards in OAR
660-012-0060. To facilitate that effort, two flow charts are provided. The first flow chart
describes how a “significant effect determination” is made for proposed amendments
located inside interstate interchange areas. The second flow chart describes this
process for amendments located outside such areas.

The following Guidelines are provided:
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ODOT Internal Guidelines for Implementing Section 0060 of the Transportation
Planning Rule

Guideline 1.0 — Planned Transportation Improvements

1.1  Planned Projects All Amendments Can Rely Upon Regardless of Location Inside
or Outside of an Interstate Interchange Area

1.2  Additional Planned Projects Amendments Located Outside of an Interstate
Interchange Area Can Rely Upon

1.3 Additional Planned Projects Amendments Located Inside of an Interstate
Interchange Area Can Rely Upon

Guideline 2.0 — Reasonably Likely Determination

2.1  Factors to Consider in Reasonably Likely Determination

2.2  Reasonably Likely Determination — Written Statement (ODOT)
2.3  Precedential Value of a Written Statement

Guideline 3.0 — Determination of Planning Period
3.1  Determination of Planning Period

Guideline 4.0 — Transportation Facilities Currently Operating Below Performance
Standards
4.1  Determination of Performance Standard

Guideline 5.0 — Zone Changes in Conformance with Comprehensive Plan

Amendments

5.1  Analysis for Zone Changes in Conformance with Comprehensive Plan
Amendments

Appendix A: Sample Letter for Reasonably Likely Determination
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Determination of Significant Effect

Outside Interstate Interchange Areas %

Section 660-012-0060

Does the proposed amendment change the functional The proposed amendment has a Apply one or a
classification of an existing or planned transportation & significant effect on the } combination of the
facility or the standards implementing the functional Yes transportation system. remedies in  660-
classification? Sec. 660-012-0060(1)(a)(b) 012-0060(2).
No A

Conduct the end

of the planning No No

period analysis.
Are the impacts to transportation facilities, 1. Has the amendment identified
improvements, and services from the amendment, as mitigation ~ improvements  or
measured at the end of the planning period, consistent measures that avoid further
with their functional classification and performance degradation to the performance of
standards? In determining this, local governments ma - he facility; an
rely on: g g y Does the amendment impact a the facility; and
1. Existing transportation facilities and the planned | No transportation  facility —that s | Yes ||, o gate highways, has ODOT

facilities, improvements, and services in 660-012- currently  performing  below provided a written statement that

0060(4)(b)(A-C); and

2. Planned improvements in 660-012-0060(4)(b)(D-E)
if ODOT or local service provider provides written
statement that the projects are reasonably likely by
end of the planning period.

Sec. 660-012-0060(4)(b)(A-E); 660-012-0060(1)

Yes l

The amendment has no significant effect on the
transportation system. Section 660-012-0060 is met.

minimum acceptable standards?

DRAFT

the proposed funding and timing
for the mitigation are sufficient to
avoid further degradation?

Sec. 660-012-0060(3)(c & e)

YeSl

The amendment causes no further degradation to a facility.

Section 660-012-0060 is met.

! Inside Interstate Interchange Area defined in 660-012-0060(4)(d)(B&C) -5-
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Determination of Significant Effect

Inside Interstate Interchange Areas 1

Does the proposed amendment change the functional
classification of an existing or planned transportation

Section 660-012-0060

The proposed amendment has
»| significant effect on the

facility or the standards implementing the functional
classification? Sec. 660-012-0060(1)(a)(b)

No

A 4

Conduct the end
of the planning
period analysis.

!

Are the impacts to transportation facilities,
improvements, and services from the amendment, as
measured at the end of the planning period, consistent

Yes

transportation system.

Area
interchange area; and

Is there an adopted Interchange
Management Plan for the

with their functional classification and performance
standards?

In determining this, local governments may rely on
existing transportation facilities and the planned facilities,
improvements and services in 660-012-0060(4)(b)(A-C).
Sec. 660-012-0060(4)(c); Sec. 660-012-0060(1)

No

Yes

! Inside Interstate Interchange Area defined in 660-012-0060(4)(d)(B&C)

A\ 4

Are there planned improvements in
the IAMP that are reasonably
likely to be funded within the
planning period that are identified | No
in 660-012-0060(4)(b)(D&E); and

Do these planned improvements

bring the amendment into
compliance  with  performance
standards? Sec. 660-012-

0060(4)(c)(B); 660-012-0060(1)

No

DRAFT

Apply one or a
combination of the
remedies in 660-
012-0060(2).

Avre there planned improvements in
the local comprehensive plan or
TSP that are reasonably likely to
be funded within the planning
period that are identified in 660-
012-0060(4)(b)(D&E); and

Do these planned improvements
bring the amendment into
compliance  with  performance
standards; and

Has ODOT provided a written
statement that, with mitigation
measures, there is no significant
adverse impact on the Interstate
Highway system? Sec. 660-012-
0060(4)(c)(A); 660-012-0060(1)

Yes l

The amendment has

no significant
transportation system. Section 660-012-0060 is met.

effect on

Yes l
the |
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Guideline 1.0 — Planned Transportation Improvements
Introduction

As noted in the introduction to these guidelines, the first step for a local
government in addressing a proposed comprehensive plan or land use regulation
amendment under OAR 660-012-0060 is to determine whether or not the
amendment would “significantly affect” an existing or planned transportation
facility. A significant effect will result when an amendment

e Allows land uses or levels of development that would result in types or
levels of travel or access that are inconsistent with the functional
classification of a transportation facility;

e Reduces the performance of a transportation facility below the minimum
acceptable performance standard identified in a TSP or comprehensive
plan; or

e Worsens the performance of a transportation facility that is otherwise
projected to perform below the minimum acceptable performance
standard identified in a TSP or comprehensive plan.

Because the analysis is measured “at the end of the planning period identified in
the adopted transportation system plan” (see OAR 660-012-0060(1)(c)),? the
local government first must determine which of the planned transportation
improvements identified in its TSP or comprehensive plan will be provided (i.e., in
place and available) as of that time. These, of course, would be considered in
addition to existing transportation facilities and services.?

Section 660-012-0060(4) of the TPR specifies the planned facilities,
improvements and services that a local government can rely on in determining
whether a proposed amendment would significantly affect an existing or planned
transportation facility. These improvements, which include both state and local
transportation facilities, are described in Guidelines 1.1 through 1.3 and differ
depending on whether the proposed amendment is located inside or outside an
interstate interchange area.

2 Section 0060 also regulates amendments that change the functional classification of an existing or planned
transportation facility (e.g., amend the classification from a collector to an arterial) or change the standards
implementing a functional classification system (e.g., change the lane width standards or the right-of-way
requirements applied to a functional classification). When either circumstance occurs, the amendment is
deemed to “significantly affect” a transportation system, and the local government must apply one or a
combination of the remedies in OAR 660-012-0060(2). These guidelines do not address this situation.

¥ Services includes transit services and measures such as transportation demand management.

-7-
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1.1 Planned Projects All Amendments Can Rely Upon Regardless of
Location Inside or Outside of an Interstate Interchange Area

The 2005 amendments to OAR 660-012-0060(4) established various levels of
“certainty” for determining which planned transportation facilities, improvements
and services a jurisdiction may rely on when conducting a “significant effect”
analysis. The first level includes planned transportation facilities, improvements
and services that can be assumed as being “in-place” or committed and available
to provide transportation capacity. These include:

o Transportation facilities, improvements or services that are funded for
construction or implementation in the Statewide Transportation Improvement
Program or a locally or regionally adopted transportation improvement
program or capital improvement plan or program of a transportation service
provider. OAR 660-012-0060(4)(b)(A).

o Transportation facilities, improvements or services that are authorized in a
local transportation system plan and for which a funding plan or mechanism
is in place or approved. These include, but are not limited to, transportation
facilities, improvements or services for which: transportation systems
development charge revenues are being collected; a local improvement
district or reimbursement district has been established or will be established
prior to development; a development agreement has been adopted; or
conditions of approval to fund the improvement have been adopted. OAR
660-012-0060(4)(b)(B).

o Transportation facilities, improvements or services in a metropolitan planning
organization (MPQO) area that are part of the area’s federally-approved,
financially constrained regional transportation system plan. OAR 660-012-
0060(4)(b)(C).

Because the above planned project types have some level of funding
commitment associated with them, the rule provides that they can be considered
as “in-place and available” by the end of the applicable planning period. This
means the transportation capacity provided by these projects may be considered
as available to accommodate a proposed amendment.

Note that the level of funding commitment differs for state and local projects.
For state facilities and improvements, the projects must be “funded for
construction or implementation” in the STIP. For local projects authorized
in a TSP, there need only be a “funding plan or mechanism” in place or
approved. Under this provision, jurisdictions may rely upon the project lists that
they used to establish a systems development charge (SDC) rate, even if it is
likely that the SDC will not fully fund all improvements on the list.

When responding to local government requests for review and comment on
proposed plan amendments, ODOT will need to identify which state
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transportation facilities, improvements or services identified in the local TSP or
comprehensive plan are “funded for construction or implementation.” For ODOT
projects, the following guidelines should be used:

o C-STIP Projects - Construction STIP; identifies project scheduling and
funding for the state's transportation preservation and capital improvement
program for a four-year construction period. This program meets the
requirements of the Transportation Equity Act for the 21st Century (TEA-21).

The C-STIP projects that a local government may rely on in making a
significant effect determination will be those that are “funded for construction
or implementation”. These would include projects for which the construction
costs are fully funded. They also include projects that may be under-funded,
because the construction funding stream represents a commitment to build
the project. However, they would not include projects where the funding is
committed for something other than construction, e.g. planning or right of way
purchase.

As an example, assume that a state highway project is proposed to be built in
three phases. Assume also that phase 1 is fully funded for construction, but
that phases 2 and 3 have had funding approved only for right of way
purchase. Under this scenario, only phase 1 may be considered “funded for
construction or implementation.” Note that this would be so as well even if
phase 1 was funded for construction at a level somewhat below its full
anticipated cost. Because phases 2 and 3 have been funded only for right of
way purchase, ODOT would need to determine whether construction of
either or both phases is reasonably likely within the planning period. See
Guideline 2.

o D-STIP Projects - Development STIP; includes projects that require more
than 4 years to develop or for which construction funding needs to be
obtained. Projects in the D-STIP are not yet “funded for construction or
implementation.” Accordingly, they will require a “reasonably likely”
determination as described below and in Guideline 2.0.

o Projects not included in either the C-STIP or D-STIP — these projects are not
“funded for construction or implementation” and will require a “reasonably
likely” determination as described below and in Guideline 2.0.

1.2 Additional Planned Projects That Amendments Located Outside of
an Interstate Interchange Area Can Rely Upon

When the location of the proposed amendment is outside of an interstate
interchange area as defined in OAR 660-012-0060(4)(d)(B&C) (i.e., beyond one-
half mile of an existing or planned interchange along Interstates 5, 82, 84, 105,
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205 or 405 or outside an interchange area as defined in an adopted Interchange
Area Management Plan on one of these facilities, then in addition to the
transportation facilities and improvements identified in Guideline 1.1 above, a
local government also may rely upon:

o Improvements to state highways that are included as planned improvements
in a regional or local transportation system plan or comprehensive plan when
ODOT provides a written statement that the improvements are “reasonably
likely” to be provided by the end of the planning period. OAR 660-012-
0060(4)(b)(D).

o Improvements to regional and local roads, streets or other transportation
facilities or services that are included as planned improvements in a regional
or local transportation system plan or comprehensive plan when the local
government(s) or transportation service provider(s) responsible for the facility,
improvement or service provides a written statement that the facility,
improvement or service is “reasonably likely” to be provided by the end of the
planning period. OAR 660-012-0060(4)(b)(E).

In response to a local government request for review and comment on a
proposed amendment, ODOT will need to identify those planned state highway
improvements that it deems “reasonably likely” to be provided by the end of the
planning period. How ODOT determines which improvements are “reasonably
likely” is discussed in Guideline 2.0 below.

1.3 Additional Planned Projects That Amendments Located Inside of an
Interstate Interchange Area Can Rely Upon

Because interstate highways and their associated interchanges play a major role
in moving people and goods between regions of the state and between Oregon
and other states, and because these facilities represent a tremendous state
investment in highway infrastructure that the state wishes to protect, the
standards applicable to proposed amendments located inside interstate
interchange areas are more stringent.* Generally, if the proposed amendment
would be located inside of an interstate interchange area, a local government
may consider only the planned facilities, improvements and services identified in
Guideline 1.1 above in determining if the amendment would have a significant
effect on an existing or planned transportation facility.

However, under certain circumstances, local governments may consider
improvements to state highways and to regional and local roads, streets and
other transportation facilities and services that are included as planned

* “Interstate interchange area” means (1) property within one-half mile of an existing or planned
interchange on an Interstate Highway (i.e., Interstates 5, 82, 84. 105, 205 and 405) as measured from the
center point of the interchange, or (2) the interchange area as it is defined in an Interchange Area
Management Plan adopted as an amendment to the Oregon Highway Plan.
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improvements in regional or local TSPs or comprehensive plans (OAR 660-012-
0060(4)(b)(D&E)). This can occur only where:

o either (1) ODOT provides a written statement that that the proposed funding
and timing of mitigation measures are sufficient to avoid a significant adverse
impact on the Interstate Highway system caused by the proposed
amendment; or (2) there is an adopted Interchange Area Management Plan
(IAMP); and

o ODOT (for state transportation facilities) or the transportation service provider
(for other transportation facilities) provides a written statement that the
improvements are reasonably likely to be provided by the end of the planning
period. OAR 660-012-0060(4)(c).

Again, Guideline 2.0 addresses how ODOT determines whether a proposed state
highway improvement is “reasonably likely”.

As an example, assume that an applicant is proposing plan and zoning
amendments from low density residential to commercial for a 10-acre parcel
located within one-half mile of an interchange along I-5. Assume as well that the
Oregon Transportation Commission and all local governments with jurisdiction
within the interstate interchange area have adopted an Interchange Area
Management Plan for the interchange area. Further, assume that improvements
to state highways or regional or local roads and streets that go beyond those
identified in Guideline 1.1 are included as planned improvements in the local
government’s TSP or comprehensive plan.

In this circumstance, if the proposed amendment is consistent with the IAMP,
then the local government reviewing the application may be able to consider the
additional planned state and local transportation improvements in determining
whether the amendment would significantly affect a transportation facility.
Specifically, the local government reviewing the amendments may also consider
the planned state and local improvements identified in OAR 660-012-
0060(4)(b)(D) and (E), but only if ODOT or the local government or transportation
service provider, as relevant, provides a written statement that the state
improvement or the regional/local improvement or service is reasonably likely to
be provided by the end of the planning period.

As a second example, assume the same facts but without an adopted IAMP. In
this instance, the local government may consider the planned improvements
identified in OAR 660-012-0060(4)(b)(D) and (E) as part of its significant effect
determination only where (1) the applicant proposes mitigation measures to
avoid a significant adverse impact on the Interstate Highway system; (2) ODOT
provides the local government with a written statement that the proposed

-11 -
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measures are sufficient to achieve that result®; and (3) ODOT (for improvements
to state highways) and the relevant local government or transportation service
provider (for improvements regional and local roads, streets and other
transportation facilities or services) also indicate that the planned improvements
are reasonably likely by the end of the planning period.

In the second example, steps will need to be taken to ensure that the proposed
improvements will be made by the time of development. For instance, the local
government could adopt an additional plan policy when approving the plan
amendment requiring that these measures be completed by the time of
development, or ODOT and the parties could enter into a binding agreement that
ensures that these measures would be implemented by the time of development.
These measures would then be included as conditions of approval of the
development at the time of development review.

® To determine this, the applicant will need to submit a traffic report to ODOT.

-12 -
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Guideline 2.0 — Reasonably Likely Determination
Introduction

As noted in Guidelines 1.2 and 1.3, ODOT may need to comment at times on
whether improvements to state highways that are included as planned
improvements in a regional or local TSP or comprehensive plan are “reasonably
likely to be provided by the end of the planning period.” OAR 660-012-
0060(4)(b)(D).°

A “reasonably likely” determination represents that ODOT has determined the
following:

o A state highway improvement is included as a planned improvement in a
regional or local transportation system plan or comprehensive plan;

o The improvement is not included in the list of “Planned Projects All
Amendments Can Rely Upon (Guideline 1.1); and

o In ODOT's opinion, it is reasonably likely that the state highway improvement
will be provided “by the end of the planning period” (see Guideline 3.0).

OAR 660-012-0060(4)(b)(D) requires that ODOT provide its “reasonably likely”
determination in the form of a written statement. When ODOT provides a
written statement indicating that a planned state improvement is reasonably likely
to be provided by the end of the planning period, that written statement is
deemed conclusive (i.e., not rebuttable) to that effect. Upon receiving such a
written statement from ODOT, a local government then may consider the
additional transportation capacity provided by the planned state improvement, as
measured by the applicable performance standard, to determine whether a
proposed amendment will significantly affect existing or planned transportation
facilities.

If ODOT does not provide a written statement stating that a state highway
improvement is reasonably likely to be provided by the end of the planning
period, or if ODOT submits a written statement that such improvement is not
reasonably likely, then the local government may not rely on that improvement
when determining if the proposed amendment will have a significant effect.

See Appendix A for a sample letter addressing a reasonably likely determination.

® OAR 660-012-0060(4)(b)(E) also directs local governments or transportation service providers to make
“reasonably likely” determinations for planned improvements to regional and local roads.

-13 -
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2.1 Factors to Consider in Reasonably Likely Determination

The reasonably likely written statement is intended to be analogous to a service
provider letter provided during review of development applications in many local
jurisdictions. That is, it is intended to answer the question: “Is it reasonably likely
to expect that the transportation capacity provided by the planned facility will be
available (i.e., in place and available) by the end of the planning period and,
therefore, can be relied upon when conducting the traffic analysis that
accompanies a proposed amendment?” In developing the written statement,
ODOT (or a local jurisdiction for local improvements) may wish to consider the
following factors (not an exclusive list):

o Has there been a history of securing construction funding for the type of
planned improvement?

o Is the planned improvement located in an area that anticipates high growth
and, therefore, may be a high priority area for targeting future transportation
revenues?

o Is the planned improvement located in an area targeted for special land use
consideration, such as a town center, a main street or an industrial area and,
therefore, likely to receive a higher priority for future transportation funding?

o Is there demonstrated community and/or political support for the planned
improvement or similar improvements that would likely result in securing
funding by the end of the planning period?

o Is the planned improvement located on a priority type of facility, such as an
arterial, a statewide highway, or a key freight connection, that would be
reasonably likely to receive future funding before a lesser classified facility?

o Would the planned improvement provide a critical transportation connection
or complete a key transportation link to the extent that it would have system-
wide benefits and, therefore, likely be a priority for funding by the end of the
planning period.

o Are there unique funding sources potentially available to support the planned
improvement, such as tax increment financing, special assessments, or
private contributions?

o For local facilities, has the local jurisdiction identified a reasonably likely
project list as a subset of its overall TSP project list to be used during the
review of proposed amendments, and if so, is the planned improvement
included on this list?

o Does the local government have land use or subdivision regulations that
would require the development to make the planned transportation
improvement prior to or at the time of development?

For state highway improvements ODOT may find that reasonably likely
determination are more problematic for large-scale projects (e.g. projects of
statewide significance that have a multi-million-dollar price tag). While many of
the above factors could go into the determination for these types of projects,
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perhaps the most important factor would relate to the level of community/political
support for a project of this type. In this circumstance ODOT may wish to
consider these additional factors:

o Is there broad, multi-jurisdictional support (community, business, and political)
for the planned improvement?

o Have any project development steps been taken towards providing the
planned improvement (e.g. preliminary design work or purchase of right-of-
way)?

o Are there any apparent “fatal flaws” that could obstruct moving forward with
the planned improvement?

o What is the cost of the planned improvement and how important is it in
relation to other projects within the Region?

2.2 Reasonably Likely Determination — Written Statement (ODOT)

When a reasonably likely written statement is required from ODOT, the written
statement will be provided by the Region Manager in which the affected facility is
located. The Region Manager shall consult with region staff to consider the
factors noted above (or other relevant factors identified by the region) and
provide a written statement to the local jurisdiction that is considering the
proposed amendment. It is recognized that the application of the factors noted
above and other relevant factors will require the Region Manager to exercise
judgment when making a reasonably likely determination.

The written statement to the local jurisdiction shall consist of the following
determinations/statements:

o The state highway improvement is included as a planned improvement in a
regional or local transportation system plan or comprehensive plan;

o The state highway improvement is not included in state projects covered in
Projects All Amendments Can Rely Upon (Guideline 1.1); and

o In the opinion of the ODOT Region Manager, it is reasonably likely that the
state highway improvement will be provided by the end of the planning period.

The factors used by the Region Manager in making a reasonably likely
determination shall be stated in the written statement. Copies of the written
statement shall be sent to ODOT'’s Director and its Transportation Development
Division Administrator, and to the Director of DLCD.

2.3 Precedential Value of a Written Statement

A reasonably likely written statement provided by ODOT applies only to the
specific proposed amendment for which the written statement is requested and
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submitted. That written statement shall not apply to any future amendment that
might rely on the same planned state highway improvement for purposes of
determining significant effect.

For future proposed amendments, a new statement is necessary because
circumstances may have shifted from the factors that ODOT originally considered
when making its original reasonably likely determination. For instance, some
event may have occurred that had the effect of reducing the priority level for
funding of a proposed state highway improvement previously deemed
“reasonably likely” to be provided by the end of the planning period.

ODOT should note that the reasonably likely determination merely indicates to
the local government whether a planned state highway improvement is
reasonably likely to be provided by the end of the planning period, in order to
enable the local government to determine whether the proposed amendment will
significantly affect transportation facilities.

Independently of this, ODOT also will want to consider just how the proposed
amendment will affect the planned state improvement and other state
transportation facilities. ODOT should recognize that the ability of local
transportation service providers to provide planned improvements to regional and
local roads by the end of the planning period might affect the impact that a
proposed amendment will have on a state highway. Wholly aside from its
analysis of what state transportation improvements are reasonably likely to be in
place and available by the end of the planning period, ODOT will want to
consider the entirety of the transportation network in the vicinity of a proposed
amendment to see how it impacts state highways when it evaluates the traffic
impact statement submitted with the amendment.
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Guideline 3.0 — Determination of Planning Period
Introduction

The 2005 amendments to the Transportation Planning Rule established “the end
of the planning period in the adopted transportation system plan” as the period
for the transportation analysis to determine whether a proposed amendment
would significantly affect an existing or proposed transportation facility. In some
instances, a regional or local TSP may have a planning period of 20 years or
longer. In other instances the planning period may be less than the traditional 20
years. If the planning period in the adopted TSP is less than 15 to 20 years, what
time period should ODOT use to determine whether a transportation
improvement is “reasonably likely” to be provided?

3.1 Determination of Planning Period

When considering impacts to regional and local (non-state) highway facilities, the
time period to be used to determine significant effects is the time period identified
in the local TSP. However, when considering impacts to state highways, this is
not necessarily so.

Although state highway improvements may be included in local TSPs, the
relevant TSP for state highway facilities is the Oregon Highway Plan. Oregon
Highway Plan Action 1F.2 provides: “...When evaluating highway mobility
impacts for amendments to transportation system plans, acknowledged
comprehensive plans and land use regulations, use the planning horizons in
adopted local and regional transportation system plans or a planning horizon of
15 years from the proposed date of amendment adoption, whichever is greater”.

Hence, if a local TSP has a planning horizon that is 18 years out, ODOT would
use that 18-year planning horizon as the timeframe for determining whether a
planned state highway improvement is reasonably likely to be provided.
However, if the local TSP has a planning horizon that is just 8 years out, ODOT
would use a 15 year planning horizon as the timeframe for its “reasonably likely”
determination, while local transportation service providers would use an 8 year
planning horizon for the facilities they provide. This is because the relevant TSP
for non-state facilities is the local TSP, not the Oregon Highway Plan.
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Guideline 4.0 — Transportation Facilities Currently Operating
Below Performance Standards

Introduction

Section 660-012-0060(3) added a new analysis standard and methodology for
circumstances where:

e an existing transportation facility is already performing below the minimum
acceptable performance standard identified in the TSP or comprehensive
plan at the time the amendment application is submitted, and

e absent the amendment, planned transportation facilities, improvements
and services would not be sufficient to enable the facility to achieve
consistency with its minimum acceptable performance standard by the
end of the TSP planning period.

Up front, there are several things ODOT should recognize about this provision.
First, it applies only in the specific circumstances noted in the bullets. Hence, it
would not apply if the existing facility currently is performing at or above its
identified performance standard, even if the facility is expected to perform below
its performance standard by the end of the planning period.

Second, the provisions of Section 660-012-0060(3) are discretionary, not
mandatory. Section 660-012-0060(3) indicates “Not withstanding section (1) and
(2) of this rule, a local government may approve an amendment...” (underline
added). This means the application of this section is at the option of the local
government. There may be times when this provision will benefit ODOT by
limiting the impact of a proposed development on state highway facilities.
However, there may be times when this provision would provide little overall
benefit to ODOT. In such circumstances, ODOT may want to recommend
against its use by local government.

Third, like Section 0060(4), Section 0060(3) includes a provision authorizing
ODOT to submit a written statement. However, should ODOT fail to provide a
written statement, the consequences under Section 0060(3) are very different
than they are under Section 0060(4). ODOT should pay close attention to these
differences, which are described below.

4.1  Determination of Performance Standard
As an example, assume that a state highway is currently performing at a volume

to capacity (v/c) ratio of 0.95. Assume also that the minimum acceptable
performance standard for this facility is v/c 0.90 and that by the end of the
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planning period with the planned improvements identified in the TSP (which for
ODOT facilities is a minimum of 15 years), but without the proposed amendment,
the highway would perform at a v/c of 1.05. In this circumstance, the facility
currently and in the future (i.e., end of TSP planning period) does not meet the
minimum acceptable performance standard of 0.90. Section 660-012-0060(3)
could be applied to this circumstance.

In this circumstance a local government might be able to approve an amendment
that would significantly affect an existing transportation facility without assuring
that the allowed land uses are consistent with the function, capacity and
performance standards of the facility if it determines the following:

o The facility is already performing below the minimum acceptable performance
standard identified in the TSP or comprehensive plan on the date the
amendment application is submitted; and

o In the absence of the amendment (i.e under existing plan and zoning
designations), planned transportation facilities, improvements and services
would not be adequate to achieve consistency with the identified function,
capacity or performance standard for that facility by the end of the planning
period identified in the adopted TSP.

If these two factors are present, then the local government may approve the
amendment when the following conditions are met:

o The development resulting from the amendment will, at a minimum, mitigate
the impacts of the amendment in a manner that avoids further degradation to
the performance of the facility by the time of the development through one or
a combination of transportation improvements or measures;

o The amendment does not involve property located in an interchange area as
defined in OAR 660-012-0060 (4)(d)(C); and

o For affected state highways, ODOT provides a written statement that the
proposed funding and timing for the identified mitigation improvements or
measures are, at a minimum, sufficient to avoid further degradation to the
performance of the affected state highway.

Note particularly the requirement that ODOT provide a written statement. If a
local government provides the appropriate ODOT regional office with written
notice of a proposed amendment in a manner that provides ODOT reasonable
opportunity to submit a written statement into the record of the local government
proceeding, and ODOT does not provide a written statement, then the local
government may proceed with applying subsections (a) through (d) of this
section. In this regard, Section 0060(3)(e) differs significantly from Section
0060(4)(b)(D). Under Section 0060(4)(b)(D), if ODOT fails to provide a written
statement, then the local government may not consider planned improvements

-19 -



Transportation Planning Rule Guidelines DRAFT
OAR 660-012-0060

under OAR 660-012-0060(4)(b)(D and E) in determining whether a proposed
amendment will significantly affect an existing or planned transportation facility.

In terms of implementation, a question arises as to the performance standard
beyond which an applicant must assure that there is no further degradation to the
facility. The TPR amendments provide that in this circumstance, “development
resulting from the amendment will, at a minimum, mitigate the impacts of the
amendment in a manner that avoids further degradation to the performance of
the facility by the time of the development.” (underline added)

In the above example, if the existing highway performance is v/c 0.95 at the time
of the amendment application and the projected “end of the planning period”
performance is v/c 1.05 — does an applicant need to mitigate to 0.95 or 1.05 or at
some other level? Since mitigation is tied to “the time of the development”, as
opposed to “the time of the amendment application”, whether or not v/c 0.95 or
some higher v/c level applies will depend on whether the development
application is submitted concurrently with the amendment application or at some
future date. If a development application is filed at the same time as the
amendment application, or if it is filed shortly after the amendment and relied
upon the traffic analysis submitted with the amendment application, then the
applicant would provide mitigation to avoid further degradation to the
transportation system based on the 0.95. However, if the development
application is filed a year or two following approval of the amendment application,
then an applicant would likely need to submit a new, updated traffic study. If that
study indicated that the existing v/c had increased to 0.97, then the applicant
would provide mitigation to avoid further degradation to the transportation system
based on the v/c of 0.97.

Please note that this language is unclear in its application to a phased
development. In that instance, “the time of the development” should be
considered as the time of the first phase of the development when determining
the level of required mitigation.
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Guideline 5.0 — Zone Changes in Conformance with
Comprehensive Plan Amendments

Introduction

Under OAR 660-012-0060(1), local governments must review zone changes as
well as comprehensive plan amendments to determine if they would significantly
affect existing or planned transportation facilities. A question that has been
raised with some frequency is whether this provision applies in all instances.
More specifically, does it apply when a proposed zone change is consistent with
the comprehensive plan designation for the subject property? For instance, if the
Comprehensive Plan designation is Medium Density Residential and the current
zoning is R-12 (12 units/acre), does the provision apply to a zone change to R-20
(20 units/acre) where the R-20 zoning district also implements the Medium
Density Residential plan designation?

5.1 Analysis for Zone Changes in Conformance with Comprehensive
Plan Amendments

The requirement to address whether a zone change significantly affects a
transportation facility applies to all zone changes, whether or not they are
consistent with the comprehensive plan. In all instances, findings must be made
determining whether there is a significant effect. Because zone changes in
conformance with comprehensive plan designations have the potential to
increase trip generation over existing zoning, there is no blanket exemption for
this kind of zone change.

Still, in certain instances, the required findings for zone changes may be less
detailed and extensive. The Land Use Board of Appeals has held that zone
changes do not trigger a significant effect under Section 660-012-0060 if they
either (1) do not have the effect of allowing more trip generation than the existing
planning and zoning; or (2) are supported by adequately planned transportation
facilities.” Where these circumstances exist, a detailed significant effects
analysis is not required. Still, findings that the proposed zone change falls within
one of these categories must be made and supported by substantial evidence.

Hence, if a zone change is proposed to reduce the maximum permitted
residential density in an area from an existing 20 units/acre to 12 units/acre, and
if both zones implemented a medium density residential comprehensive plan
designation, the local government could find that the zone change reduced trip
generation and thus would not significantly effect transportation facilities.

" See, e.g., Mason v. City of Corvallis, 49 Or LUBA ___ (LUBA No. 2004-152) and Just v. City of Albany,
49 Or LUBA __ (LUBA No. 2003-106). Both cases were decided on April 12, 2005.
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Likewise, if the zone change was to increase the maximum permitted residential
density from an existing 12 units/acre to 20 units/acre, but it can be
demonstrated that the TSP (1) assumed that the property could be rezoned to
any of the zoning districts implementing the medium density residential plan
designation, and (2) was developed to accommodate the most intensive level of
development permitted under any of the zoning districts implementing that plan
designation (including the 20 unit/acre zoning district), the local government
could find that the zone change would not affect the assumptions that underlie
the TSP and thus not result in a significant effect.

However, if the TSP, when developed, did not assume and plan to accommodate
the most intensive uses permitted by any zoning category implementing a
specific comprehensive plan designation, then the potential for a significant effect
exists and a detailed significant effect analysis must be made. Under OAR 660-
012-0060, the analysis must focus on allowed land uses rather than proposed
land uses. Because many TSPs were not developed in this way, local
governments often will still need to apply the more detailed analysis to zone
changes that conform with the comprehensive plan.

-22 -



Transportation Planning Rule Guidelines DRAFT
OAR 660-012-0060

APPENDIX A:
SAMPLE LETTER FOR REASONABLY LIKELY DETERMINATION

DATE , 2005

Name
Community Development Director
City of Y, Oregon

RE: Plan Amendment from Residential to Commercial

The City of Y is considering proposed amendments that would redesignate and
rezone 10 acres of land from residential to commercial. The proposed
amendment is located at the intersection of Oak Street, a state highway, and
Main Avenue, a local arterial. Pursuant to OAR 660-012-0060(4)(b), the City has
written the Oregon Department of Transportation (ODOT) requesting a
determination as to whether planned state highway improvements to Oak Street
that are included in the City’s TSP are:

e Funded for construction or implementation in the Statewide Transportation
Improvement Program (STIP);

e Part of the region’s federally approved, financially constrained regional
transportation system plan [if City Y is located within an MPO area]; or

e If neither of the above, are reasonably likely to be provided by the end of
the TSP planning period.

ODOT offers the following comments in response:

1. Oak St. is a state highway facility and is classified as a Regional
Highway and as a Freight Route.
2. The following improvements to Oak St. are included as planned

improvements in the City of Y’s TSP, which the City adopted using a

2018 planning period:

e Widening Oak Street from 2 to 4 travel lanes.

e Channelization improvements (turn lanes) at Oak Street and Main
Avenue.

e Provision of a traffic signal at the intersection of Oak St. and Main
Ave.

3. The identified improvements to Oak St. are not included for
construction funding in ODOT’s Statewide Transportation Improvement
Program (C-STIP).
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4. The identified improvements to Oak St. are not included in the region’s
federally-approved, financially constrained regional transportation
system plan [identify the region].

5. The identified improvements to Oak St. do not have a funding plan or
mechanism in place or approved.

Because of this, ODOT offers the following written statement as to whether the
identified Oak Street improvements are reasonably likely to be provided (i.e. in
place and available) by the end of the planning period. Because the Oregon
Highway Plan uses a minimum 15 year planning horizon for state transportation
facilities and improvements, and the City’s planning horizon local transportation
improvements is less than 15 years, ODOT is using a 15-year(2020) planning
period in making this determination.

The reasonably likely written statement is intended to be analogous to a service
provider letter provided during the review of development actions in many local
jurisdictions. That is, it is intended to answer the question: “Is it reasonably likely
to expect that the transportation capacity provided by the planned improvement
will be in place and available by the end of the planning period and, therefore,
can be relied upon when conducting the traffic analysis that accompanies a
proposed amendment application?”

Based on ODOT's review of the circumstances associated with future
improvements to Oak St. it is our opinion that the necessary improvements
(identified above) are reasonably likely to occur by the end of the planning period
—in this case, by 2020. Region # has evaluated the circumstances and reached
this conclusion based on the following factors:

1. The planned improvements are located on a priority type of facility (in this
case a key freight connection) that the Region believes would be
reasonably likely to receive future funding because of the access it
provides to existing and future employment.

2. The planned improvements are located in an area that anticipates high
growth and, therefore, may be a high priority area for targeting future
transportation revenues.

3. The City of Y has land use regulations that allow the City to impose
conditions on future development if such conditions are needed to avoid or
remedy a significant effect. ODOT will provide further comments should
this amendment result in a specific development request.

4. [Other]

Please note that under OAR 660-012-0060(4)(e), this reasonably likely
determination is conclusive (e.g. not rebuttable). As such, the City may consider
the planned improvements to Oak St. in determining whether the amendment
would significantly affect existing or planned transportation facilities.
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This reasonably likely determination does not constitute a commitment on the
part of ODOT to fund the planned improvements on Oak St. Further, this written
statement applies only to the subject property and only to this specific proposed
amendment. It does not apply to any future amendments that may rely upon the
same project to avoid a significant effect. Instead, future proposed amendments
will require a new written statement from ODOT. This is necessary because
circumstances may have shifted from the factors that ODOT considered for this
application in making this reasonably likely determination for the planned
improvements to Oak Street.

ODOT appreciates the opportunity to provide you with this written statement.
ODOT also looks forward to an opportunity to review and comment on the
significant effect determination that the City will be making and on the applicant’s
final traffic impact report once it is prepared and submitted to the City. Please
keep us informed on these matters and provide us with the traffic report and staff
report when they become available.

If you have any questions regarding this determination, please call the Region
Planner at XXX-XXX-XXXX.

s/Region # Manager
cc. ODOT Director

TDD Administrator
DLCD Director
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