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July 10, 2006
Tracy Klein, RN, MS, WHCNP, FPN

Advanced Practice Consultant

Oregon State Board of Nursing

800 N.E. Oregon Street, Suite 465

Portland, Oregon 97239

Dear Ms. Klein:

This is in response to your correspondence dated July 3, 2006 regarding issues related to a public official accepting income for consulting work in an area of expertise used during public employment.
OREGON GOVERNMENT STANDARDS AND PRACTICES COMMISSION STAFF OPINION NO. 06S-017
STATED FACTS:  The State of Oregon has regulated nurse practitioners since 1979.  There is a part-time consultant that works approximately 30 hours per week for the Oregon State Board of Nursing.  The consultant has obtained higher education, is a Registered Nurse, licensed Family Nurse Practitioner and has developed an expertise in the nurse practitioner field.  The consultant has lectured and written publications on the topic, both as a public official and on personal time.  The consultant, also on personal time, has participated as an examiner for Canadian agencies administering tests to Nurse Practitioners in that country.
The governing bodies in Canada have begun Nurse Practitioner programs in recent years and they are less developed than those in the United States.  Various officials in Canada have apparently been initiating contacts with representatives of Nurse Practitioner programs in the United States for advice on policy and program development.
The consultant for the Oregon Board of Nursing has provided free consulting to officials in British Columbia on a developing program in that province.  The federal government of Canada has recently designated funding for the development of Nurse Practitioner programs.  This has created a demand for consultation and a Canadian official has contacted the Oregon consultant because of writing done in the field.
The Oregon consultant has asked if consultation could be provided to Canadian officials for a fee and, if so, under what conditions.
RELEVANT STATUTES:  The following Oregon Revised Statutes (ORS) are applicable to the issues that are addressed in this opinion:

244.020(15) “ ‘Public official’ means any person who, when an alleged violation of this chapter occurs, is serving the State of Oregon or any of its political subdivisions or any other public body of the state as an officer, employee, agent or otherwise, and irrespective of whether the person is compensated for such services.”

244.040 “Code of ethics; prohibited actions; honoraria.  The following actions are prohibited regardless of whether actual conflicts of interest or potential conflicts of interest are announced or disclosed pursuant to ORS 244.120:”

244.040(1)(a) “No public official shall use or attempt to use official position or office to obtain financial gain or avoidance of financial detriment that would not otherwise be available but for the public official's holding of the official position or office, other than official salary, honoraria, except as prohibited in paragraphs (b) and (c) of this subsection, reimbursement of expenses or an unsolicited award for professional achievement for the public official or the public official’s relative, or for any business with which the public official or a relative of the public official is associated.”

QUESTION NO.1:  Would the consultant, for the Oregon Board of Nursing, violate Government Standards and Practices law by offering consulting services to Canadian agencies and accepting compensation for those services?

OPINION:  ORS 244.040(1)(a) would prohibit the consultant, a public official, from using or attempting to use the official position held to obtain a financial gain or avoid a financial detriment that would not otherwise be available but for holding the consultant position.  The only exceptions are official salary, honoraria, reimbursement of expenses or an unsolicited award for professional achievement.

The stated facts describe a part-time consultant who has an opportunity to gain a financial benefit from Canadian agencies for services related to and currently provided to the Board of Nursing.  Whether pursuing this opportunity is a violation of Government Standards and Practices law hinges on the but for language in ORS 244.040(1)(a).

It appears that the consulting opportunity was more the result of the consultant’s expertise than the public position held.  The consultant has acquired degrees and certifications in the field of nursing and nurse practitioners.  Those degrees and certifications were most likely needed to become a consultant for the Board of Nursing.  Practical application of the consultant’s education and skill has been used in both public and private arenas.  Accordingly, the opportunity for additional income, as a private consultant, does not appear to be one available but for holding the position as a consultant with the Board of Nursing.  Rather, it appears likely that the consultant would have such an opportunity even if the consultant were not employed by the board.
Public officials are not prohibited from engaging in private business endeavors during their personal time.  The GSPC created guidelines for public officials who wish to pursue private business interests during personal time.  The following guidelines address issues that might arise from the stated facts:


GUIDELINES FOR OUTSIDE EMPLOYMENT OF PUBLIC OFFICIALS
1.
That private business not be conducted on public time.

2.
That public supplies, facilities, equipment, personnel, records or any other public resources not be used to carry out private business.

3.
That no official action toward a third party be conditioned on a private business relationship with that third party.

4.
That no confidential information be used to obtain financial benefit for the employee.

5.
That employees will notify their appointing authority in writing of a potential or actual conflict of interest if private endeavors could or would be affected by public employment.

QUESTION NO. 2:  Would it be a violation of Government Standards and Practices law if the consultant provided services to outside entities while being paid by the Board of Nursing, but the entities’ payment for services was tendered to the board?
OPINION:  Such a practice is not prohibited by the Government Standards and Practices law.  The Board of Nursing or any public body has the responsibility and authority to manage the public agency’s resources.  What a paid employee does on an agency’s paid time is a management decision.  However, public officials may not engage in private business on agency time.
THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS 244 TO THE FACTS STATED HEREIN.  ANY RELEVANT INFORMATION, WHICH WAS NOT INCLUDED BY THE REQUESTER OF THIS OPINION IN THE STATED FACTS, COULD COMPLETELY CHANGE THE OUTCOME OF THIS OPINION.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY.  THIS IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.  THIS OPINION DOES NOT EXEMPT A PUBLIC OFFICIAL FROM LIABILITY UNDER ORS CHAPTER 244 FOR ANY ACTION OR TRANSACTION CARRIED OUT IN ACCORDANCE WITH THIS OPINION.  THIS OPINION IS ONLY MY PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON STANDARDS AND PRACTICES COMMISSION.
Please contact this office again if you would like this opinion submitted to the Government Standards and Practices Commission for adoption as a formal advisory opinion pursuant to ORS 244.280.

Sincerely,

L. Patrick Hearn

Executive Director
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