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November 30, 2006
Victoria L. McLean, Administrator
Public Utility Commission

550 Capitol Street, N.E., Suite 215
Salem, Oregon 97301
Dear Ms. McLean:

This is in response to your correspondence dated November 4, 2006 regarding the offer of free video relay equipment to public officials with hearing disabilities.

OREGON GOVERNMENT STANDARDS AND PRACTICES COMMISSION STAFF OPINION NO. 06S-024
STATED FACTS:  The Oregon Public Utility Commission (PUC) has several employees in the Telephone Assistance Program (TAP) who are either deaf or have impaired hearing.
PUC assists persons who are disabled or with low incomes in gaining access to telephone services.  One feature of the program is to purchase specialized equipment, such as TTY’s, amplified telephones and telebraille machines, which are loaned to individuals on a long-term basis.
While there is video relay equipment and video relay service (VRS) available, VRS is not mandated under current Federal Communications Commission (FCC) regulations and it is not provided by PUC at this time.  Video relay equipment provides both audio and video communication.  There is a company (herein referred to as Sorenson) that manufactures video relay equipment.  Sorenson does not have a contract with PUC and has not bid on any requests for proposals but could in the future if Oregon is required by FCC to provide VRS.
Sorenson has provided free video equipment to individuals and received income from the line use charges associated with its video relay system.  Sorenson originally required anyone accepting their free telephones to use their VRS.  FCC mandated that Sorenson allow users of their equipment to have free access to all video relay carriers in July 2006.  Sorenson has continued to provide the video relay equipment free of charge and users are not obligated to use Sorenson as the relay provider.  Upon request, a state agency, on behalf of a hearing impaired employee, or a private citizen can receive the basic Sorenson video equipment, model #100.  Sorenson also has a more advanced model #200.  The #200 is also provided upon request, but the applicants receive the equipment according to a need based criteria.
A PUC manager in the section that loans equipment and assists the users has Sorenson equipment available to the manager in delivering services.  The equipment enables the manager to be more efficient in addressing service needs to customers of the agency’s hearing assistance programs.  Sorensen has provided the model #100 to the PUC and has offered the model #200, at no cost.  The PUC does not contract with a video relay provider at this time, but will in the future if the FCC mandates the states to provide VRS.

Sorenson offers equipment and services that make the company a potential bidder on future requests for proposals that may be offered by the PUC when and if the PUC is required to provide VRS.
Since the manager has a hearing disability, the opportunity to apply for the Sorenson model #200 is available because of the disability and not because of the managerial position with PUC.  If the manager applied and the equipment was granted, it would be for the manager’s personal use.  As with all other users of relay systems, traditional and VRS, the cost of the relay service is paid by either the FCC or PUC depending on whether a call is interstate or intrastate.  The normal long distance and other charges associated with telephone service are paid by the user.
The Sorenson model #200 device is valued at approximately $500.  When Sorenson provides the equipment they apparently do not relinquish ownership, but only license the user and provide the equipment for video relay use.

QUESTION:  Would the PUC manager violate Government Standards and Practices law by privately applying and accepting the Sorenson model #200 video relay equipment?

ANSWER:  ORS 244.040(1)(a), except for official salary, honoraria, reimbursement of expenses and unsolicited awards for professional achievement, prohibits a public official from using or attempting to use an official position to obtain a financial gain or to avoid a financial detriment if the opportunity would not otherwise be available, to the public official, a relative of the official or a business with which either are associated, but for the public official's holding the position.
The stated facts present a circumstance where it appears that any person with a hearing disability and a need for video relay equipment may apply to Sorenson and receive the free equipment.  The recipient must bear the personal cost for any charges normally associated with telephone calls.  Both the traditional and VRS relay services are apparently available at no personal cost to the user.

Sorenson offers two systems, one more advanced than the other.  The more advanced model apparently has a waiting list that assigns a priority to those who request this model.  The stated facts do not indicate that the manager’s status on the priority list is linked to employment with the PUC.  It appears that the priority is linked to the applicants need based on hearing impairment and uses that are proposed.

According to the stated facts, it does not appear that the opportunity for the manager to accept the free Sorenson video relay equipment is available because the manager is a public official, but because the manager has a disability.  The opportunity to receive relay equipment is available to those with hearing disabilities.  The cost associated with the use of the relay equipment is paid by the user.  It appears the manager could accept the VRS equipment without violating ORS Chapter 244 under these circumstances.
QUESTION:  If PUC employees use Sorenson video relay equipment provided to the commission staff for conducting official duties, would the employees be met with a conflict of interest should Sorenson submit bids on RFP’s advertised by the PUC in the future?

ANSWER:  No.  A statutory conflict of interest [ORS 244.020(1) and ORS 244020(14)] arises when a public official participates in official action on a matter that could or would have a financial impact on the public official, a relative of the official or a business with which either are associated.
PUC employees, who use Sorenson equipment for official business, would not appear to be met with the potential for gaining a financial benefit from Sorenson by creating a RFP and then distributing it to invite bids on any future video relay services to be established by the PUC.
RELEVANT STATUTES:  The following Oregon Revised Statutes (ORS) are applicable to the issues that are addressed in this opinion:

244.020(1) " ‘Actual conflict of interest’ means any action or any decision or recommendation by a person acting in a capacity as a public official, the effect of which would be to the private pecuniary benefit or detriment of the person or the person's relative or any business with which the person or a relative of the person is associated unless the pecuniary benefit or detriment arises out of circumstances described in subsection (14) of this section.”

244.020(14) " ‘Potential conflict of interest’ means any action or any decision or recommendation by a person acting in a capacity as a public official, the effect of which could be to the private pecuniary benefit or detriment of the person or the person's relative, or a business with which the person or the person's relative is associated, unless the pecuniary benefit or detriment arises out of the following:”

244.020(15) “ ‘Public official’ means any person who, when an alleged violation of this chapter occurs, is serving the State of Oregon or any of its political subdivisions or any other public body of the state as an officer, employee, agent or otherwise, and irrespective of whether the person is compensated for such services.”

244.040 “Code of ethics; prohibited actions; honoraria.  The following actions are prohibited regardless of whether actual conflicts of interest or potential conflicts of interest are announced or disclosed pursuant to ORS 244.120:”

244.040(1)(a) “No public official shall use or attempt to use official position or office to obtain financial gain or avoidance of financial detriment that would not otherwise be available but for the public official's holding of the official position or office, other than official salary, honoraria, except as prohibited in paragraphs (b) and (c) of this subsection, reimbursement of expenses or an unsolicited award for professional achievement for the public official or the public official’s relative, or for any business with which the public official or a relative of the public official is associated.”

244.120 “Methods of handling conflicts; generally; application to elected officials or members of boards. (1) Except as provided in subsection (2) of this section, when met with an actual or potential conflict of interest, a public official shall:”

244.120(1)(c) “If the public official is any other appointed official subject to this chapter, notify in writing the person who appointed the public official to office of the nature of the conflict, and request that the appointing authority dispose of the matter giving rise to the conflict. Upon receipt of the request, the appointing authority shall designate within a reasonable time an alternate to dispose of the matter, or shall direct the official to dispose of the matter in a manner specified by the appointing authority.”

THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS 244 TO THE FACTS STATED HEREIN.  ANY RELEVANT INFORMATION, WHICH WAS NOT INCLUDED BY THE REQUESTER OF THIS OPINION IN THE STATED FACTS, COULD COMPLETELY CHANGE THE OUTCOME OF THIS OPINION.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY.  THIS IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.  THIS OPINION DOES NOT EXEMPT A PUBLIC OFFICIAL FROM LIABILITY UNDER ORS CHAPTER 244 FOR ANY ACTION OR TRANSACTION CARRIED OUT IN ACCORDANCE WITH THIS OPINION.  THIS OPINION IS ONLY MY PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON STANDARDS AND PRACTICES COMMISSION.
Please contact this office again if you would like this opinion submitted to the Government Standards and Practices Commission for adoption as a formal advisory opinion pursuant to ORS 244.280.

Sincerely,

Ronald A. Bersin
Executive Director
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