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L. DESCRIPTION OF AGENCY AND ORGANIZATIONAL CHART

Historical Perspective

In 1974, more than 70 percent of the voters approved a statewide ballot measure to create the
Oregon Government Ethics Commission (OGEC). The ballot measure also established a set of
laws (ORS Chapter 244) requiring financial disclosure by certain officials and creating a process
to deal with the inevitable question of conflict of interest.

Commission Composition

The OGEC has seven volunteer members. Four members are appointed by the Governor upon
recommendation by the Democratic and Republican leaders of the Oregon House and Senate.
The Governor selects three members directly. All members must be confirmed by the Senate.
No more than four of the members may be from the same political party. The law allows
members to serve only one four-year term.

The OGEC is administered by an executive director selected by the Commissioners. The
Commission also employs a program manager, two investigators, two trainers and two support
staff who are appointed by the executive director.

Agency Jurisdiction

Government Ethics law: (ORS Chapter 244)

o Prohibits use of public office for financial gain

0 Requires public disclosure of financial conflicts of interest

0 Requires designated public officials to file annual disclosures of sources of economic
interest

o Limits gifts that an official may receive per calendar year

o Applies to all elected and appointed officials, employees and volunteers at all levels of
state and local government in all three branches

Lobby Regulation law: (ORS 171.725 to ORS 171.785)

0 Requires lobbyists to register

0 Requires lobbyists and the clients/employers they represent to file periodic expenditure
reports

0 Specifies prohibited conduct, such as contingency lobbying

Executive Session provisions of Public Meetings law: (ORS 192.660 and 192.685)

o0 Authorizes specific, limited reasons for which a public body may meet in a closed
session

Mission

The mission of the Oregon Government Ethics Commission (OGEC) is to fairly and impartially
administer the regulatory provisions of ORS Chapter 244, Oregon Government Ethics law; ORS
171.725 to 171.785 and 171.992, Lobby Regulation law; and ORS 192.660, executive session
provisions of Oregon Public Meetings law, expediently and with the highest possible level of
customer service.
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The OGEC members and staff consider that they are doing their job most successfully if they
can help public officials avoid conduct that violates the relevant statutes. They encourage
people to inquire into any point of the statutes prior to taking any action that may violate
Government Ethics law, Lobbying Regulation law or the Executive Session provisions of Public
Meetings law.

The current director of the Oregon Government Ethics Commission is:
Ronald A. Bersin
503-378-5105

The Governor’s Policy Advisor for the Oregon Government Ethics Commission is:
Joe O’Leary
503-378-8636

The Affirmative Action Representative for the Oregon Government Ethics Commission is:

Ronald A. Bersin
503-378-5105
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Oregon Government Ethics Commission

2009 - 2011 Organizational Chart
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Il AFFIRMATIVE ACTION PLAN

OREGON GOVERNMENT ETHICS COMMISSION

AFFIRMATIVE ACTION AND EQUAL EMPLOYMENT OPPORTUNITY POLICY

Applicability

This policy applies to all employees and Commission members of the Government Ethics
Commission. This policy applies to all matters relating to hiring, firing, promotion, benefits,
compensation, and other terms and conditions of employment, as well as delivery of
Commission services.

Affirmative Action Policy Statement

The Government Ethics Commission supports the spirit and letter of equal employment
opportunity laws, rules and regulations, and affirmative action concepts and the right of all
persons to work and advance on the basis of merit, ability, and potential.

The Commission strives to achieve equal employment opportunity and affirmative action
objectives through the recruitment, employment and advancement of a diverse workforce,
including women, minorities and the disabled. The Commission will not tolerate any form of
discrimination or harassment and endeavors to maintain a tolerant and respectful work
environment free of hostility or unwelcome behavior.

The Commission is committed to providing citizens and employees, through a program of
affirmative action, equal access to programs and services and fair and equal opportunities for
employment. In administering its programs, Commission members and employees will not
discriminate against any person who is a current or potential user of its services on the basis of
race, color, ancestry, gender, national origin, age, family or marital status, sexual orientation,
political or religious affiliation, veteran status, physical or mental disability.

An individual who has interviewed for employment, who believes they were denied employment
based on any of the aforementioned discriminatory factors, may review the employment
decision with the Commission. If the concern is not resolved to the satisfaction of the individual,
they may contact the Equal Employment Opportunity Commission, Seattle District Office — 909
First Avenue, Ste 400, Seattle, WA 98104-1061

As part of the annual performance evaluation, the Commission’s Executive Director will be
evaluated, in part, on efforts to promote the equal employment opportunity and affirmative
action objectives of the agency.

The Commission shall maintain a current copy of the Affirmative Action and Equal Employment
Opportunity policy and plan on its web site. It will accompany all employment applications
distributed to potential new employees and will be made available for review by agency
employees, interested citizens, and organizations served by the Commission.
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Training, Education and Development Plan
The Commission’s Affirmative Action Plan is communicated to staff and the public through a
variety of methods.

1. Employees

= New employees are provided the Commission’s Affirmative Action and Equal
Employment Opportunity policy and plan and encouraged to review and discuss
qguestions or concerns with their supervisor.

= The Commission posts a copy of the Affirmative Action and Equal Employment
Opportunity policy and plan on its web site for easy access by employees.

=  Commission recruitment announcements and advertisements identify the Commission
as an Equal Opportunity/Affirmative Action employer and include the statement,
“...committed to a diverse work force with equal opportunity programs.”

2. Volunteers

= The Commission does not utilize volunteers, but if it did, all volunteers would be
encouraged to review and discuss the Affirmative Action policy, workplace expectations,
and complaint procedures.

3. Contractors and Vendors

= The Commission does not use contract service providers and does not provide
Affirmative Action training to vendors.

Programs

The Commission has not participated in special programs and activities during the 2009-11
biennium such as Internship Programs, Community Outreach Programs and Diversity
Awareness Programs, but is always dedicated to looking for opportunities to bring people into
the workforce, creating opportunities for existing staff, and promoting an environment that is
respectful of all people.

Update: Executive Order 08-18

1. Cultural Competency Assessment/Implementation
Given its small staff (8 FTE), the Commission has not requested or received a Cultural
Competency Assessment in the 2009-11 biennium.

2. Statewide Exit Interview Survey
The Commission has few staff and very little turnover. When an employee does leave the
agency, an Exit Interview Survey is offered to that person.

3. Performance Evaluations of all Management Personnel
As part of the annual performance evaluation, the Commission’s management personnel will
be evaluated, in part, on efforts to promote the equal employment opportunity and
affirmative action objectives of the agency.

Status of Contracts to Minority Businesses (ORS 659A.015)
The Commission did not award construction, service, or personal service contracts during the
2009-11 biennium.
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. ROLES FOR IMPLEMENTATION OF AFFIRMATIVE ACTION PLAN

The Commission provides overall direction and resources to support the Affirmative Action Plan.
The Commission will foster and promote to employees the importance of a diverse workplace
free from discrimination and harassment.

The Commission is committed to the use of Affirmative Action precepts in hiring employees and
in making appointments to its membership. The Commission will continue its implementation of
the Affirmative Action Plan by exercising impartial and unbiased evaluations of future
applications and interviews for employment.

Responsibilities and Accountabilities

The Commission entrusts and delegates to the Executive Director the responsibility for
implementation and adherence to the Affirmative Action goals to which the Commission is
committed.

1. Director — The Commission’s Executive Director has overall responsibility for compliance
with policy and achievement of the Affirmative Action goals to which the Commission is
committed and will provide leadership and monitor progress toward meeting goals and
objectives of the “Diversity Plan” and ensure compliance with applicable federal and state
laws, rules, regulations and executive orders. The annual performance evaluation for the
Executive Director will include evaluation of affirmative action efforts and accomplishments.

2. Managers and Supervisors — Not applicable to agency due to the limited number of FTE.
3. Affirmative Action Officer — The Commission’s Executive Director serves as the

Affirmative Action Officer and is responsible for:

a. Developing and communicating agency policies and procedures related to AA/EEO and
preparing and disseminating affirmative action information;

b. Coordinating activities in concert with the Affirmative Action Plan and monitoring
progress toward affirmative action goals;

c. lIdentifying solutions to barriers preventing achievement of the Commission’s affirmative
action goals;

d. Assuring that agency recruitments are conducted in compliance with AA/EEO goals;

e. Applying the precepts of affirmative action in day-to-day work and in relations with fellow
employees, job applicants, and the general public;

f. Receiving and investigating or referring to the Commission discrimination complaints;

g. Attending equal opportunity, affirmative action, and diversity training in order to be
informed of current affirmative action laws and issues and develop knowledge and skill
for working with a diverse workforce.
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V. 2009 — 2011 BIENNIUM

A. Accomplishments

= Recruited two staff members (female) and received four new Commission member
appointments (2 male and 2 female). Two of the seven commission members are female
and six of the eight staff are female. The Commission is currently seeking nominations of
women, minorities and the disabled to fill a staff vacancy.

= The Commission’s budget constraints limit training opportunities for its Executive Director,
however, attempts are made to attend the monthly Affirmative Action Meetings in Salem as
work schedule allows.

B. Progress Made or Lost Since the Last Biennium

=  During the 2009-11 biennium, the Commission has continued to work toward meeting its
affirmative action/diversity and ADA goals. The Commission has worked to ensure
recruitment information includes outreach to sources representing minorities, women, and
persons with disabilities.

= The Commission’s membership has remained consistent in terms of gender ratios.
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V.

2011 — 2013 BIENNIUM

A.

Goals and Strateqies

In the 2011-13 biennium, the Commission will pursue the following goals and strategies:

1.

Maintain the Commission’s commitment to affirmative action through the continued
development and adherence to its Affirmative Action Plan.

Strategy:

= Evaluate and revise policies and procedures as needed to promote the Commission’s
commitment to affirmative action and equal employment opportunity.

= Assertively recruit qualified persons with disabilities, minorities, women, and other
protected classes for position vacancies.

Continue communication among staff and Commission members to foster understanding
and support for the Commission’s commitment to affirmative action.

Strategy:

= |ncrease staff and Commission member knowledge and awareness of affirmative action
through review and discussion of the Affirmative Action Plan. Train and inform
employees of their rights and responsibilities under the Commission’s Affirmative Action
policy.

= Make information regarding diversity training opportunities and attendance at cultural
events available to staff. Opportunities will be discussed at weekly staff meetings,
posted in common areas and distributed by email to all staff. The Commission will
continue to offer and encourage career development, mentorship and training
opportunities to all employees to prepare them for advancement.

= Make the complete Affirmative Action Plan available and accessible to all Commission
members and employees.

Increase knowledge and skills of the Commission’s management staff in applying Affirmative

Action and EEO principles and in promoting a diverse workforce environment.

Strategy:

= Ensure that managers understand the Commission’s affirmative action goals and
responsibilities and assert their role in achieving these goals.

= Support managers’ attendance at equal opportunity, affirmative action, and other
diversity-related activities or training activities.

= Maintain management performance appraisal reviews used to evaluate managers on
their effectiveness in achieving affirmative action objectives.
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VI. APPENDIXA

OREGON GOVERNMENT ETHICS COMMISSION

ADA AND REASONABLE ACCOMODATION POLICY

Reference: Rehabilitation Act of 1973; Civil Rights Act of 1991; ORS 182.100; 243.305;243.315; 659.025;
240.379; 659.400, 405, 425; 433.045, 447.233; The Americans with disabilities Act (ADA) of1990 and
public sector provisions (Title 1) in 1992; and FED. 42 U.S.C.§12101 et seq. Statewide Policy 50.020.01.

Applicability
This policy applies to all applicants, commission members and employees of the Oregon
Government Ethics Commission (Commission).

Definitions

Reasonable Accommodation Is "any modification or adjustment to a job or the work
environment that will enable a qualified applicant or
employee with a disability to perform essential job functions.
Reasonable accommodation also includes adjustments to
assure that a qualified individual with a disability has the
same rights and privileges in employment as non-disabled
employees."

Person With a Disability a person, who has a physical or mental impairment which
substantially limits one or more major life activities, has a
record of such impairment or is regarded as having such
impairment.

Undue Hardship Significant difficulty, expense, or impact on the agency when
considered in light of a number of factors that include the
nature and cost of the accommodation in relation to the size,
resources, and structure of the agency.

ADA Coordinator The Executive Director is designated as the ADA
Coordinator pursuant to part 35.107 of the American’s with
Disabilities Act.

Policy

It is the policy of the Oregon Government Ethics Commission to employ and advance in
employment qualified individuals with disabilities. The Commission shall make reasonable
accommodations to the known physical or mental limitations of a participating member of the
public, a consumer of agency services, or an agency job applicant or employee, unless to do so
would create an undue hardship on the agency, as provided under the Americans with
Disabilities Act (ADA).

The Commission will make every effort to furnish appropriate and necessary auxiliary aids to

ensure that individuals with disabilities will have equal opportunities to participate in activities
and to receive program services.
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In compliance with ADA guidelines, the Commission will provide special materials, services or
assistance to individuals with a disability upon sufficient notice to the Commission office. The
Oregon Relay Service — 711 — is available to assist individuals with speech or hearing
disabilities. In addition, the Speech to Speech Relay Service supplies Oregon with a toll-free
number (1-877-735-7525) to assist individuals whose speech may be difficult to understand. If
an individual does not request an accommodation, the Commission is not obligated to provide
one.

No employee of the Commission nor any entity contracting with it may coerce, intimidate,
threaten, or interfere with any individual who has opposed any act or practice prohibited by the
ADA,; participated in any investigation; or aided or encouraged others to assert rights granted
under the ADA.

An individual who believes they have been discriminated due to their disability should contact
the ADA Coordinator, Commission Chairperson, or other Commission member(s). If the issue
is not resolved to the individual’'s satisfaction, they may file a grievance with the:
e U.S. Dept of Justice Civil Rights Division — PO Box 6618, Washington, D.C., 20530
¢ Equal Employment Opportunity Commission — 1801 L. St. NW #9024, Washington, D.C.
20507
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OREGON GOVERNMENT ETHICS COMMISSION

DISCRIMINATION AND HARASSMENT FREE WORKPLACE POLICY

Reference: Statewide Policy 50.010.01, Discrimination & Harassment-Free Workplace Statewide Policy
50.010.03, Maintaining a Professional Workplace

Applicability
This policy applies to all commission members and employees of the Oregon Government
Ethics Commission (Commission).

Definitions
Discrimination An act based on prejudice.
Harassment A form of offensive treatment or behavior which to a reasonable person

creates an intimidating, hostile, or abusive work environment.
Harassment may include, but is not limited to, verbal harassment such
as racial epithets, ethnic or sexual jokes, and derogatory comments;
physical harassment, such as unwanted touching, physical interference
with normal work or movement, or assault; visual or audio harassment,
such as derogatory or sexually or racially offensive posters, degrading
songs, cartoons or drawings in any form, including written, computer
generated or telephonic; and sexual harassment.

Sexual Harassment Any sexual advance, request for sexual favors or other verbal or
physical conduct of a sexual nature when:

a. Submission to such conduct is made either explicitly or implicitly a
term or condition of an individual’s employment;

b. Submission to, or rejection of such conduct by an individual is
used as the basis for employment decisions affecting that
individual; or

c. Such conduct has the purpose or effect of substantially interfering
with an individual’'s work performance of creating an intimidating,
hostile, or offensive working environment.

Policy

It is the policy of the Commission to maintain a professional workplace in an environment free of
discrimination or harassment whereby all employees experience a positive and respectful work
environment free from behavior, actions, or language that constitutes discrimination or
workplace harassment.

Commission members are committed to providing a work environment free from harassment.
Harassment violates human dignity, undermines integrity, and diminishes morale. All
Commission members and employees have the responsibility to conduct themselves in
accordance with this policy to maintain an environment that is free from discrimination or
workplace harassment.

Harassment or discrimination of any nature — whether because of race, color, national origin,
physical or mental disability, age, religion, sex, sexual orientation, marital status, or any other
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reason prohibited by law, union contract or policy of the State or Federal government — is illegal
and unacceptable conduct and will not be tolerated.

This policy prohibits retaliation against employees who bring allegations of conduct in violation
of this policy or assist in investigating charges, or who report harassing behavior directed at
persons other than the employee. This policy also prohibits retaliation against employees who
complain that they are the victims of employment related discrimination.

The Commission and its Executive Staff shall enforce this policy by maintaining a current copy
of the policy and procedures on its web site for review by all employees and the public at large.
All new employees are automatically subject to the provisions of the policy herewith by virtue of
employment or by contractual agreement and required to fully comply with the policy. Any
substantiated incident of harassment, inappropriate behavior, or retaliation for reporting
harassment or cooperating in an investigation, shall result in corrective action, which may
include disciplinary action up to and including dismissal of the employee or termination of a
contract.

Procedures for Reports or Complaints to Commission Management Concerning
Harassment or Discrimination in the Workplace.

The following procedures shall be followed by staff members who wish to bring incidents of
alleged harassment or discrimination to the attention of the Commission or Executive Staff.

Step 1

Staff members are encouraged to bring any initial incidents of alleged harassment or
discrimination to the attention of the Executive Staff or members of the Commission. Staff
members may make an oral complaint or written complaint.

Complaints should include the name of the complainant, the names of the persons alleged to
have engaged in the prohibited conduct and the names of witnesses, the date or time period in
which the alleged conduct occurred, a specific and detailed description of the conduct that the
employee believes is discriminatory, and a description of the remedy the employee is seeking, if
any.

The Executive Staff will immediately consult a state personnel manager, Commission Chair or
alternate member to report the complaint.

Step 2

Executive Staff or a Commission designee will pursue one of the following courses of action (A
or B) depending upon the severity of the alleged incident, and upon whether the staff member
bringing the incident to management attention decides to file a formal complaint with the agency
concerning the incident or not.

A. If the staff member is the recipient of the unwanted behavior and does not wish to file a
formal complaint with the agency concerning the incident in question, but merely wishes to
raise awareness or alert attention to a perceived problem:

1. Management will maintain confidentiality of the staff member making the report and the
incident reported to the extent possible, as determined on a case by case basis;

2. The discussion will be documented in a report to the personnel file, Commission Chair or
Commission designee;

Government Ethics Commission 12



3. The staff person will be asked to sign the documentation.

4. The Executive Staff will meet with the employee to discuss alternatives for responding to
their concerns. This could include coaching, referral or moving forward with an
investigation.

5. The Commission Chair or designee will work with Executive Staff to ensure that
immediate and appropriate corrective action occurs, as warranted by the incident
reported.

B. If the staff member wishes to file a formal complaint with the agency concerning the incident:

1. Executive Staff will review the complaint procedure with the staff member;

2. The staff member will provide the Executive Staff, or other appropriate management
personnel with a signed complaint;

3. The persons involved in the incident will be notified and an investigation of the complaint
will be initiated by the Executive Staff and/or Commission Chair or designee;

4. Investigations and corrective or disciplinary action will be conducted in accordance with
all applicable laws, collective bargaining agreements and State of Oregon policies and
procedures;

5. The investigation will determine whether the alleged conduct occurred and will
recommend an appropriate type and level of corrective action, if any;

6. The complainant and alleged perpetrator will received a response in writing within 30
days of receipt of the complaint.

7. Sensitivity to confidentiality concerns will be maintained, however, confidentiality for any
of the parties involved cannot be totally guaranteed.

The Commission encourages employees to take action if they are experiencing unwelcome
behavior. Employees have the right, and are encouraged, to communicate such concerns and
should contact the Commission Chairperson or other Commission member(s). If the issue is
not resolved to the employee's satisfaction, they may elect to file a complaint with:

e Oregon Bureau of Labor and Industries, Civil Rights Division — 800 NE Oregon Street
#1045, Portland, OR 97232

o Equal Employment Opportunity Commission, Seattle District Office — 909 First Avenue,
Ste 400, Seattle, WA 98104-1061

Nothing in this process precludes any person from filing a formal grievance in accordance with a
collective bargaining agreement.
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OREGON GOVERNMENT ETHICS COMMISSION

EMPLOYEE TRAINING POLICY

Reference: State Policy 50.045.01

Applicability
This policy applies to all commission members and employees of the Oregon Government
Ethics Commission (Commission).

Purpose/Policy:

Provide resources and learning opportunities for Commission employees to perform the duties
of their current position and to encourage their career development in state service.

In accordance with the Oregon Benchmarks and State Policy, it is the goal of the Commission to
provide all employees with at least 20 hours of training related to work skills

and knowledge each fiscal year.

Definitions:

Training related to work skills — includes formal instruction that relates to an employee’s
competence to perform their specific job, an employee’s work environment, or an employee’s
state government career.

Job required training — provides knowledge or skills specific to an employee’s current job. It is
needed for the successful performance of that job. Examples include technical knowledge, use
of equipment, software applications, organizational skills and interpersonal skills.

Job related training — provides knowledge or skills an employee needs to meet agency or state
performance expectations. Examples include understanding the agency or state mission and
values, policies and procedures, customer service standards, safe work practices, valuing
diversity and preventing harassment.

Responsibilities:

Director

1. Asses the training needs of the employees on an on-going basis.

2. Develop and implement individual employee development plans that enable employees to
successfully perform their jobs and contribute to the achievement of the Commission’s
mission and goals.

3. Job required and job related training shall be conducted without loss of pay to the employee
and the employee shall be paid for the time as time worked.

4. Encourage employees to research training opportunities for consideration.

5. Track training completed by employees.

Employees
1. Identify and research training opportunities that are job required or job related.

Share information with director.
2. Complete and submit a request for training.
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OREGON GOVERNMENT ETHICS COMMISSION
VETERAN’'S PREFERENCE IN EMPLOYMENT POLICY

Reference: State Policy 105-040-0015

105-040-0015
Veteran's Preference in Employment

Applicability: Recruitment and selection processes for all State of Oregon positions in agencies
subject to ORS 240, State Personnel Relations Law, including but not limited to promotional
opportunities.

(1) Definitions: (See also HRSD Rule 105-010-0000 Definitions Applicable Generally to
Personnel Rules and Policies.)

(a) Initial Application Screening: An agency’s process of determining whether an applicant
meets the minimum and special qualifications for a position. An Initial Application Screening
may also include an evaluation of skills or grading of supplemental test questions if required on
the recruiting announcement.

(b) Application Examination: The selection process utilized by an agency after Initial Application
Screening. This selection process includes, but is not limited to, formal testing or other
assessments resulting in a score as well as un-scored examinations such as interviews and
reference checks.

(c) Veteran and Disabled Veteran: As defined by ORS 408.225 and 408.235.

(2) Application of preference points upon Initial Application Screening: Qualifying Veterans and
Disabled Veterans receive preference points as follows;

(a) Five Veteran’s Preference points are added upon Initial Application Screening when an
applicant submits as verification of eligibility a copy of the Certificate of Release or Discharge
from Active Duty (DD Form 214 or 215), or a letter from the US Department of Veteran’s Affairs
indicating the applicant receives a non-service connected pension with the State of Oregon
Application; or

(b) Ten Disabled Veteran’s points are added upon Initial Application Screening when an
applicant submits as verification of eligibility a copy of the Certificate of Release or Discharge
from Active Duty (DD Form 214 or 215) with the State of Oregon Application. Disabled Veterans
must also submit a copy of their Veteran’s disability preference letter from the US Department of
Veteran Affairs, unless the information is included in the DD Form 214 or 215.

(c) Veteran’s and Disabled Veteran’s preference points are not added when a Veteran or
Disabled Veteran fails to meet the minimum or the special qualifications for a position.

(3) Following an Initial Application Screening the agency generates a list of qualified applicants
to consider for Appointment. An Appointing Authority or designee may then:
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(a) Determine whether or not to interview all applicants who meet the minimum and special
qualifications of the position (including all Veterans and Disabled Veterans); or

(b) Select a group of Veteran and Disabled Veteran applicants who most closely match the
agency’s purposes in filling the position. This group of applicants may be considered along with
non-veteran applicants who closely match the purposes of the agency in filling the position as
determined by:

(A) Scored Application Examinations (including scored interviews): If an agency utilizes, after an
Initial Application Screening, a scored Application Examination to determine whom to consider
further for Appointment, the agency will add (based on a 100-point scale) five points to a
Veteran’s score or 10 points to a Disabled Veteran’s score or;

(B) Un-scored Application Examinations: Un-scored Application Examinations done by sorting
into levels (such as “unsatisfactory,” “satisfactory,” “excellent”) based on desired attributes or
other criteria for further consideration will be accomplished by:

(i) Advancing the application of a Veteran one level;
(i) Advancing an application of a Disabled Veteran two levels.

(4) Preference in un-scored interviews: A Veteran or Disabled Veteran who, in the judgment of
the Appointing Authority or designee, meets all or substantially all of the agency’s purposes in
filling the position will continue to be considered for Appointment.

(5) If a Veteran or Disabled Veteran has been determined to be equal to the top applicant or
applicants for a position by the Appointing Authority or designee then the Veteran or Disabled
Veteran is ranked more highly than non-veteran applicants and, a Disabled Veteran is ranked
more highly than non-veteran and Veteran applicants.

(6) Preference described in Sections 2 through 5 of this rule is not a requirement to appoint a
Veteran or Disabled Veteran to a position. An agency may base a decision not to appoint the
Veteran or Disabled Veteran solely on the Veteran’s or Disabled Veteran’s merits or
qualifications.

(7) A Veteran or a Disabled Veteran applicant not appointed to a position may request an
explanation from the agency. The request must be in writing and be sent within 30 calendar
days of the date the Veteran or Disabled Veteran was notified that they were not selected. The
agency will respond in writing with the reasons for not appointing the Veteran or Disabled
Veteran.

[ED. NOTE: Forms referenced are available from the agency.]
Stat. Auth: ORS 240.145(3) & 240.250
Stats. Implemented: ORS 408.225, 408.230 & 408.235

Hist.: HRSD 3-2007(Temp), f. & cert ef. 9-5-07 thru 3-3-08; HRSD 1-2008, f. 2-27-08, cert. ef. 3-
1-08; HRSD 3-2009, f. 12-30-09, cert. ef. 1-1-10
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Vil.  APPENDIX B

Prohibited Employment Policies/Practices

Under the laws enforced by EEOC, it is illegal to discriminate against someone (applicant or employee) because of
that person's race, color, religion, sex (including pregnancy), national origin, age (40 or older), disability or genetic
information. It is also illegal to retaliate against a person because he or she complained about discrimination, filed a
charge of discrimination, or participated in an employment discrimination investigation or lawsuit.

The law forbids discrimination in every aspect of employment.

The laws enforced by EEOC prohibit an employer or other covered entity from using neutral employment policies and
practices that have a disproportionately negative effect on applicants or employees of a particular race, color, religion,
sex (including pregnancy), or national origin, or on an individual with a disability or class of individuals with
disabilities, if the polices or practices at issue are not job-related and necessary to the operation of the business. The
laws enforced by EEOC also prohibit an employer from using neutral employment policies and practices that have a
disproportionately negative impact on applicants or employees age 40 or older, if the policies or practices at issue are
not based on a reasonable factor other than age.

Job Advertisements

It is illegal for an employer to publish a job advertisement that shows a preference for or discourages someone from
applying for a job because of his or her race, color, religion, sex (including pregnancy), national origin, age (40 or
older), disability or genetic information.

For example, a help-wanted ad that seeks "females" or "recent college graduates" may discourage men and people
over 40 from applying and may violate the law.

Recruitment

It is also illegal for an employer to recruit new employees in a way that discriminates against them because of their
race, color, religion, sex (including pregnancy), national origin, age (40 or older), disability or genetic information.
For example, an employer's reliance on word-of-mouth recruitment by its mostly Hispanic work force may violate the
law if the result is that almost all new hires are Hispanic.

Application & Hiring

It is illegal for an employer to discriminate against a job applicant because of his or her race, color, religion, sex
(including pregnancy), national origin, age (40 or older), disability or genetic information. For example, an employer
may not refuse to give employment applications to people of a certain race.

An employer may not base hiring decisions on stereotypes and assumptions about a person's race, color, religion,
sex (including pregnancy), national origin, age (40 or older), disability or genetic information.

If an employer requires job applicants to take a test, the test must be necessary and related to the job and the
employer may not exclude people of a particular race, color, religion, sex (including pregnancy), national origin, or
individuals with disabilities. In addition, the employer may not use a test that excludes applicants age 40 or older if the
test is not based on a reasonable factor other than age.

If a job applicant with a disability needs an accommodation (such as a sign language interpreter) to apply for a job,

the employer is required to provide the accommodation, so long as the accommodation does not cause the employer
significant difficulty or expense.

Job Referrals

It is illegal for an employer, employment agency or union to take into account a person's race, color, religion, sex
(including pregnancy), national origin, age (40 or older), disability or genetic information when making decisions about
job referrals.
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Job Assignments & Promotions

Itis illegal for an employer to make decisions about job assignments and promotions based on an employee's race,
color, religion, sex (including pregnancy), national origin, age (40 or older), disability or genetic information. For
example, an employer may not give preference to employees of a certain race when making shift assignments and
may not segregate employees of a particular national origin from other employees or from customers.

An employer may not base assignment and promotion decisions on stereotypes and assumptions about a person's
race, color, religion, sex (including pregnancy), national origin, age (40 or older), disability or genetic information.

If an employer requires employees to take a test before making decisions about assignments or promotions, the test
may not exclude people of a particular race, color, religion, sex (including pregnancy), or national origin, or individuals
with disabilities, unless the employer can show that the test is necessary and related to the job. In addition, the
employer may not use a test that excludes employees age 40 or older if the test is not based on a reasonable factor
other than age.

Pay And Benefits

Itis illegal for an employer to discriminate against an employee in the payment of wages or employee benefits on the
bases of race, color, religion, sex (including pregnancy), national origin, age (40 or older), disability or genetic
information. Employee benefits include sick and vacation leave, insurance, access to overtime as well as overtime
pay, and retirement programs. For example, an employer many not pay Hispanic workers less than African-American
workers because of their national origin, and men and women in the same workplace must be given equal pay for
equal work.

In some situations, an employer may be allowed to reduce some employee benefits for older workers, but only if the
cost of providing the reduced benefits is the same as the cost of providing benefits to younger workers.

Discipline & Discharge

An employer may not take into account a person's race, color, religion, sex (including pregnancy), national origin, age
(40 or older), disability or genetic information when making decisions about discipline or discharge. For example, if
two employees commit a similar offense, an employer many not discipline them differently because of their race,
color, religion, sex (including pregnancy), national origin, age (40 or older), disability or genetic information.

When deciding which employees will be laid off, an employer may not choose the oldest workers because of their
age.

Employers also may not discriminate when deciding which workers to recall after a layoff.
Employment References

Itis illegal for an employer to give a negative or false employment reference (or refuse to give a reference) because
of a person's race, color, religion, sex (including pregnancy), national origin, age (40 or older), disability or genetic
information.

Reasonable Accommodation & Disability

The law requires that an employer provide reasonable accommodation to an employee or job applicant with a
disability, unless doing so would cause significant difficulty or expense for the employer.

A reasonable accommodation is any change in the workplace (or in the ways things are usually done) to help a
person with a disability apply for a job, perform the duties of a job, or enjoy the benefits and privileges of employment.
Reasonable accommodation might include, for example, providing a ramp for a wheelchair user or providing a reader
or interpreter for a blind or deaf employee or applicant.

Reasonable Accommodation & Religion

The law requires an employer to reasonably accommodate an employee's religious beliefs or practices, unless doing
so would cause difficulty or expense for the employer. This means an employer may have to make reasonable
adjustments at work that will allow the employee to practice his or her religion, such as allowing an employee to
voluntarily swap shifts with a co- worker so that he or she can attend religious services.
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Training & Apprenticeship Programs

It is illegal for a training or apprenticeship program to discriminate on the bases of race, color, religion, sex (including
pregnancy), national origin, age (40 or older), disability or genetic information. For example, an employer may not
deny training opportunities to African-American employees because of their race.

In some situations, an employer may be allowed to set age limits for participation in an apprenticeship program.

Harassment

Itis illegal to harass an employee because of race, color, religion, sex (including pregnancy), national origin, age (40
or older), disability or genetic information.

Itis also illegal to harass someone because they have complained about discrimination, filed a charge of
discrimination, or participated in an employment discrimination investigation or lawsuit.

Harassment can take the form of slurs, graffiti, offensive or derogatory comments, or other verbal or physical conduct.
Sexual harassment (including unwelcome sexual advances, requests for sexual favors, and other conduct of a sexual
nature) is also unlawful. Although the law does not prohibit simple teasing, offhand comments, or isolated incidents
that are not very serious, harassment is illegal if it is so frequent or severe that it creates a hostile or offensive work
environment or if it results in an adverse employment decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Harassment outside of the workplace may also be illegal if there is a link with the workplace. For example, if a
supervisor harasses an employee while driving the employee to a meeting.

Read more about harassment.
Terms & Conditions Of Employment

The law makes it illegal for an employer to make any employment decision because of a person's race, color, religion,
sex (including pregnancy), national origin, age (40 or older), disability or genetic information. That means an
employer may not discriminate when it comes to such things as hiring, firing, promotions, and pay. It also means an
employer may not discriminate, for example, when granting breaks, approving leave, assigning work stations, or
setting any other term or condition of employment - however small.

Pre-Employment Inquiries (General)

As a general rule, the information obtained and requested through the pre-employment process should be limited to
those essential for determining if a person is qualified for the job; whereas, information regarding race, sex, national
origin, age, and religion are irrelevant in such determinations.

Employers are explicitly prohibited from making pre-employment inquiries about disability.

Although state and federal equal opportunity laws do not clearly forbid employers from making pre-employment
inquiries that relate to, or disproportionately screen out members based on race, color, sex, national origin, religion,
or age, such inquiries may be used as evidence of an employer's intent to discriminate unless the questions asked
can be justified by some business purpose.

Therefore, inquiries about organizations, clubs, societies, and lodges of which an applicant may be a member or any
other questions, which may indicate the applicant's race, sex, national origin, disability status, age, religion, color or
ancestry if answered, should generally be avoided.

Similarly, employers should not ask for a photograph of an applicant. If needed for identification purposes, a
photograph may be obtained after an offer of employment is made and accepted.
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Pre-Employment Inquiries and:

Race

Height & Weight

Credit Rating Or Economic Status
Religious Affiliation Or Beliefs
Citizenship

Marital Status, Number Of Children
Gender

Arrest & Conviction
Security/Background Checks For Certain Religious Or Ethnic Groups
Disability

Medical Questions & Examinations

Dress Code

In general, an employer may establish a dress code which applies to all employees or employees within certain job
categories. There are a few possible exceptions.

A dress code must not treat some employees less favorably because of their national origin. For example, a dress
code that prohibits certain kinds of ethnic dress, such as traditional African or East Indian attire, but otherwise permits
casual dress would treat some employees less favorably because of their national origin.

An employer may require all workers to follow a uniform dress code even if the dress code conflicts with some
workers' ethnic beliefs or practices.

If the dress code conflicts with an employee's religious practices and the employee requests an accommodation, the
employer must modify the dress code or permit an exception to the dress code unless doing so would result in undue
hardship. Similarly, if an employee requests an accommodation to the dress code because of his disability, the
employer must modify the dress code or permit an exception to the dress code, unless doing so would result in undue
hardship.

If an employee needs to modify a dress requirement because of a disability, the employer may need to grant that
employee a reasonable accommodation.

Constructive Discharge/Forced To Resign

Discriminatory practices under the laws EEOC enforces also include constructive discharge or forcing an employee to
resign by making the work environment so intolerable a reasonable person would not be able to stay.
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Age Discrimination

The Age Discrimination in Employment Act of 1967 (ADEA) protects individuals who are 40 years of age or older from
employment discrimination based on age. The ADEA’s protections apply to both employees and job applicants.
Under the ADEA, it is unlawful to discriminate against a person because of his/her age with respect to any term,
condition, or privilege of employment, including hiring, firing, promotion, layoff, compensation, benefits, job
assignments, and training. The ADEA permits employers to favor older workers based on age even when doing so
adversely affects a younger worker who is 40 or older.

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate based on age
or for filing an age discrimination charge, testifying, or participating in any way in an investigation, proceeding, or
litigation under the ADEA.

The ADEA applies to employers with 20 or more employees, including state and local governments. It also applies to
employment agencies and labor organizations, as well as to the federal government. ADEA protections include:

Apprenticeship Programs

It is generally unlawful for apprenticeship programs, including joint labor-management apprenticeship programs, to
discriminate on the basis of an individual's age. Age limitations in apprenticeship programs are valid only if they fall
within certain specific exceptions under the ADEA or if the EEOC grants a specific exemption.

Job Notices and Advertisements

The ADEA generally makes it unlawful to include age preferences, limitations, or specifications in job notices or
advertisements. A job notice or advertisement may specify an age limit only in the rare circumstances where age is
shown to be a “bona fide occupational qualification” (BFOQ) reasonably necessary to the normal operation of the
business.

Pre-Employment Inquiries

The ADEA does not specifically prohibit an employer from asking an applicant’s age or date of birth. However,
because such inquiries may deter older workers from applying for employment or may otherwise indicate possible
intent to discriminate based on age, requests for age information will be closely scrutinized to make sure that the
inquiry was made for a lawful purpose, rather than for a purpose prohibited by the ADEA. If the information is needed
for a lawful purpose, it can be obtained after the employee is hired.

Benefits

The Older Workers Benefit Protection Act of 1990 (OWBPA) amended the ADEA to specifically prohibit employers
from denying benefits to older employees. Congress recognized that the cost of providing certain benefits to older
workers is greater than the cost of providing those same benefits to younger workers, and that those greater costs
might create a disincentive to hire older workers. Therefore, in limited circumstances, an employer may be permitted
to reduce benefits based on age, as long as the cost of providing the reduced benefits to older workers is no less
than the cost of providing benefits to younger workers.

Employers are permitted to coordinate retiree health benefit plans with eligibility for Medicare or a comparable state-
sponsored health benefit.

Waivers of ADEA Rights

An employer may ask an employee to waive his/her rights or claims under the ADEA. Such waivers are common in
settling ADEA discrimination claims or in connection with exit incentive or other employment termination programs.
However, the ADEA, as amended by OWBPA, sets out specific minimum standards that must be met in order for a
waiver to be considered knowing and voluntary and, therefore, valid. Among other requirements, a valid ADEA waiver
must:

be in writing and be understandable;

specifically refer to ADEA rights or claims;

not waive rights or claims that may arise in the future;

be in exchange for valuable consideration in addition to anything of value to which the individual already is entitled;

Government Ethics Commission 21



advise the individual in writing to consult an attorney before signing the waiver; and

provide the individual at least 21 days to consider the agreement and at least seven days to revoke the agreement
after signing it.

If an employer requests an ADEA waiver in connection with an exit incentive or other employment termination
program, the minimum requirements for a valid waiver are more extensive. See Understanding Waivers of

Discrimination Claims in Employee Severance Agreements" at http://www.eeoc.gov/policy/docs/ganda_severance-
agreements.html
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Age Discrimination

The Age Discrimination in Employment Act of 1967 (ADEA) protects individuals who are 40 years of age
or older from employment discrimination based on age. The ADEA’s protections apply to both employees
and job applicants. Under the ADEA, it is unlawful to discriminate against a person because of his/her
age with respect to any term, condition, or privilege of employment, including hiring, firing, promotion,
layoff, compensation, benefits, job assignments, and training. The ADEA permits employers to favor older
workers based on age even when doing so adversely affects a younger worker who is 40 or older.

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate
based on age or for filing an age discrimination charge, testifying, or participating in any way in an
investigation, proceeding, or litigation under the ADEA.

The ADEA applies to employers with 20 or more employees, including state and local governments. It
also applies to employment agencies and labor organizations, as well as to the federal government.
ADEA protections include:

Apprenticeship Programs

It is generally unlawful for apprenticeship programs, including joint labor-management apprenticeship
programs, to discriminate on the basis of an individual's age. Age limitations in apprenticeship programs
are valid only if they fall within certain specific exceptions under the ADEA or if the EEOC grants a
specific exemption.

Job Notices and Advertisements

The ADEA generally makes it unlawful to include age preferences, limitations, or specifications in job
notices or advertisements. A job notice or advertisement may specify an age limit only in the rare
circumstances where age is shown to be a “bona fide occupational qualification” (BFOQ) reasonably
necessary to the normal operation of the business.

Pre-Employment Inquiries

The ADEA does not specifically prohibit an employer from asking an applicant’s age or date of birth.
However, because such inquiries may deter older workers from applying for employment or may
otherwise indicate possible intent to discriminate based on age, requests for age information will be
closely scrutinized to make sure that the inquiry was made for a lawful purpose, rather than for a purpose
prohibited by the ADEA. If the information is needed for a lawful purpose, it can be obtained after the
employee is hired.
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Benefits

The Older Workers Benefit Protection Act of 1990 (OWBPA) amended the ADEA to specifically prohibit
employers from denying benefits to older employees. Congress recognized that the cost of providing
certain benefits to older workers is greater than the cost of providing those same benefits to younger
workers, and that those greater costs might create a disincentive to hire older workers. Therefore, in
limited circumstances, an employer may be permitted to reduce benefits based on age, as long as the
cost of providing the reduced benefits to older workers is no less than the cost of providing benefits to
younger workers.

Employers are permitted to coordinate retiree health benefit plans with eligibility for Medicare or a
comparable state-sponsored health benefit.

Waivers of ADEA Rights

An employer may ask an employee to waive his/her rights or claims under the ADEA. Such waivers are
common in settling ADEA discrimination claims or in connection with exit incentive or other employment
termination programs. However, the ADEA, as amended by OWBPA, sets out specific minimum
standards that must be met in order for a waiver to be considered knowing and voluntary and, therefore,
valid. Among other requirements, a valid ADEA waiver must:

be in writing and be understandable;
specifically refer to ADEA rights or claims;
not waive rights or claims that may arise in the future;

be in exchange for valuable consideration in addition to anything of value to which the individual already
is entitled;

advise the individual in writing to consult an attorney before signing the waiver; and

provide the individual at least 21 days to consider the agreement and at least seven days to revoke the
agreement after signing it.

If an employer requests an ADEA waiver in connection with an exit incentive or other employment
termination program, the minimum requirements for a valid waiver are more extensive. See
Understanding Waivers of Discrimination Claims in Employee Severance Agreements" at
http://www.eeoc.gov/policy/docs/ganda_severance-agreements.html
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Disability Discrimination

Disability discrimination occurs when an employer or other entity covered by the Americans with Disabilities Act, as
amended, or the Rehabilitation Act, as amended, treats a qualified individual with a disability who is an employee or
applicant unfavorably because she has a disability.

Disability discrimination also occurs when a covered employer or other entity treats an applicant or employee less
favorably because she has a history of a disability (such as cancer that is controlled or in remission) or because she
is believed to have a physical or mental impairment that is not transitory (lasting or expected to last six months or
less) and minor (even if she does not have such an impairment).

The law requires an employer to provide reasonable accommodation to an employee or job applicant with a disability,
unless doing so would cause significant difficulty or expense for the employer ("undue hardship").

The law also protects people from discrimination based on their relationship with a person with a disability (even if
they do not themselves have a disability). For example, it is illegal to discriminate against an employee because her
husband has a disability.

Note: Federal employees and applicants are covered by the Rehabilitation Act of 1973, instead of the Americans with
Disabilities Act. The protections are mostly the same.

Disability Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

Disability Discrimination & Harassment

Itis illegal to harass an applicant or employee because he has a disability, had a disability in the past, or is believed
to have a physical or mental impairment that is not transitory (lasting or expected to last six months or less) and minor
(even if he does not have such an impairment).

Harassment can include, for example, offensive remarks about a person's disability. Although the law doesn't prohibit
simple teasing, offhand comments, or isolated incidents that aren't very serious, harassment is illegal when it is so
frequent or severe that it creates a hostile or offensive work environment or when it results in an adverse employment
decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Disability Discrimination & Reasonable Accommodation

The law requires an employer to provide reasonable accommodation to an employee or job applicant with a disability,
unless doing so would cause significant difficulty or expense for the employer.

A reasonable accommodation is any change in the work environment (or in the way things are usually done) to help a
person with a disability apply for a job, perform the duties of a job, or enjoy the benefits and privileges of employment.
Reasonable accommodation might include, for example, making the workplace accessible for wheelchair users or
providing a reader or interpreter for someone who is blind or hearing impaired.

While the federal anti-discrimination laws don't require an employer to accommodate an employee who must care for
a disabled family member, the Family and Medical Leave Act (FMLA) may require an employer to take such steps.
The Department of Labor enforces the FMLA. For more information, call: 1-866-487-9243.

Disability Discrimination & Reasonable Accommodation & Undue Hardship

An employer doesn't have to provide an accommodation if doing so would cause undue hardship to the employer.
Undue hardship means that the accommodation would be too difficult or too expensive to provide, in light of the
employer's size, financial resources, and the needs of the business. An employer may not refuse to provide an
accommodation just because it involves some cost. An employer does not have to provide the exact accommodation
the employee or job applicant wants. If more than one accommodation works, the employer may choose which one to
provide.
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Definition Of Disability

Not everyone with a medical condition is protected by the law. In order to be protected, a person must be qualified for
the job and have a disability as defined by the law.

A person can show that he or she has a disability in one of three ways:

A person may be disabled if he or she has a physical or mental condition that substantially limits a major life activity
(such as walking, talking, seeing, hearing, or learning).

A person may be disabled if he or she has a history of a disability (such as cancer that is in remission).

A person may be disabled if he is believed to have a physical or mental impairment that is not transitory (lasting or
expected to last six months or less) and minor (even if he does not have such an impairment).

Disability & Medical Exams During Employment Application & Interview Stage

The law places strict limits on employers when it comes to asking job applicants to answer medical questions, take a
medical exam, or identify a disability.

For example, an employer may not ask a job applicant to answer medical questions or take a medical exam before
extending a job offer. An employer also may not ask job applicants if they have a disability (or about the nature of an
obvious disability). An employer may ask job applicants whether they can perform the job and how they would
perform the job, with or without a reasonable accommodation.

Disability & Medical Exams After A Job Offer For Employment

After a job is offered to an applicant, the law allows an employer to condition the job offer on the applicant answering
certain medical questions or successfully passing a medical exam, but only if all new employees in the same type of
job have to answer the questions or take the exam.

Disability & Medical Exams For Persons Who Have Started Working As Employees

Once a person is hired and has started work, an employer generally can only ask medical questions or require a
medical exam if the employer needs medical documentation to support an employee's request for an accommodation
or if the employer believes that an employee is not able to perform a job successfully or safely because of a medical
condition.

The law also requires that employers keep all medical records and information confidential and in separate medical
files.

Available Resources

In addition to a variety of formal guidance documents, EEOC has developed a wide range of fact sheets, question &
answer documents, and other publications to help employees and employers understand the complex issues
surrounding disability discrimination.

Your Employment Rights as an Individual With a Disability

Job Applicants and the ADA

Veterans with Service-Connected Disabilities in the Workplace and the ADA

Questions and Answers: Promoting Employment of Individuals with Disabilities in the Federal Workforce

The Family and Medical Leave Act, the ADA, and Title VII of the Civil Rights Act of 1964

The ADA: A Primer for Small Business

Your Responsibilities as an Employer
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Small Employers and Reasonable Accommodation

Work At Home/Telework as a Reasonable Accommodation

Applying Performance And Conduct Standards To Employees With Disabilities

Obtaining and Using Employee Medical Information as Part of Emergency Evacuation Procedures

Veterans with Service-Connected Disabilities in the Workplace and the ADA-A Guide for Employers

Pandemic Preparedness in the Workplace and the Americans with Disabilities Act

Employer Best Practices for Workers with Caregiving Responsibilities

Reasonable Accommodations for Attorneys with Disabilities

How to Comply with the Americans with Disabilities Act: A Guide for Restaurants and Other Food Service Employers

Final Report on Best Practices For the Employment of People with Disabilities In State Government

ABCs of Schedule A Documents

The Questions and Answers Series

Health Care Workers and the Americans with Disabilities Act

Deafness and Hearing Impairments in the Workplace and the Americans with Disabilities Act

Blindness and Vision Impairments in the Workplace and the ADA

The Americans with Disabilities Act's Association Provision

Diabetes in the Workplace and the ADA

Epilepsy in the Workplace and the ADA

Persons with Intellectual Disabilities in the Workplace and the ADA

Cancer in the Workplace and the ADA

Mediation and the ADA

Questions and Answers for Mediation Providers: Mediation and the Americans with Disabilities Act (ADA)

Questions and Answers for Parties to Mediation: Mediation and the Americans with Disabilities Act (ADA)
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Facts About the Americans with Disabilities Act

Title | of the Americans with Disabilities Act of 1990 prohibits private employers, state and local governments,
employment agencies and labor unions from discriminating against qualified individuals with disabilities in job
application procedures, hiring, firing, advancement, compensation, job training, and other terms, conditions, and
privileges of employment. The ADA covers employers with 15 or more employees, including state and local
governments. It also applies to employment agencies and to labor organizations. The ADA’s nondiscrimination
standards also apply to federal sector employees under section 501 of the Rehabilitation Act, as amended, and its
implementing rules.

An individual with a disability is a person who:

Has a physical or mental impairment that substantially limits one or more major life activities;

Has a record of such an impairment; or

Is regarded as having such an impairment.

A qualified employee or applicant with a disability is an individual who, with or without reasonable accommodation,
can perform the essential functions of the job in question. Reasonable accommodation may include, but is not limited
to:

Making existing facilities used by employees readily accessible to and usable by persons with disabilities.

Job restructuring, modifying work schedules, reassignment to a vacant position;

Acquiring or modifying equipment or devices, adjusting or modifying examinations, training materials, or policies, and
providing qualified readers or interpreters.

An employer is required to make a reasonable accommodation to the known disability of a qualified applicant or
employee if it would not impose an “undue hardship” on the operation of the employer’s business. Reasonable
accommodations are adjustments or modifications provided by an employer to enable people with disabilities to enjoy
equal employment opportunities. Accommodations vary depending upon the needs of the individual applicant or
employee. Not all people with disabilities (or even all people with the same disability) will require the same
accommodation. For example:

A deaf applicant may need a sign language interpreter during the job interview.

An employee with diabetes may need regularly scheduled breaks during the workday to eat properly and monitor
blood sugar and insulin levels.

A blind employee may need someone to read information posted on a bulletin board.
An employee with cancer may need leave to have radiation or chemotherapy treatments.

An employer does not have to provide a reasonable accommodation if it imposes an “undue hardship.” Undue
hardship is defined as an action requiring significant difficulty or expense when considered in light of factors such as
an employer’s size, financial resources, and the nature and structure of its operation.

An employer is not required to lower quality or production standards to make an accommodation; nor is an employer
obligated to provide personal use items such as glasses or hearing aids.

An employer generally does not have to provide a reasonable accommodation unless an individual with a disability
has asked for one. if an employer believes that a medical condition is causing a performance or conduct problem, it
may ask the employee how to solve the problem and if the employee needs a reasonable accommodation. Once a
reasonable accommodation is requested, the employer and the individual should discuss the individual's needs and
identify the appropriate reasonable accommodation. Where more than one accommodation would work, the employer
may choose the one that is less costly or that is easier to provide.

Title | of the ADA also covers:
Medical Examinations and Inquiries Employers may not ask job applicants about the existence, nature, or severity of

a disability. Applicants may be asked about their ability to perform specific job functions. A job offer may be
conditioned on the results of a medical examination, but only if the examination is required for all entering employees
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in similar jobs. Medical examinations of employees must be job related and consistent with the employer’s business
needs. Medical records are confidential. The basic rule is that with limited exceptions, employers must keep
confidential any medical information they learn about an applicant or employee. Information can be confidential even
if it contains no medical diagnosis or treatment course and even if it is not generated by a health care professional.
For example, an employee’s request for a reasonable accommodation would be considered medical information
subject to the ADA’s confidentiality requirements.

Drug and Alcohol Abuse Employees and applicants currently engaging in the illegal use of drugs are not covered by
the ADA when an employer acts on the basis of such use. Tests for illegal drugs are not subject to the ADA’s
restrictions on medical examinations. Employers may hold illegal drug users and alcoholics to the same performance
standards as other employees.

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate based on
disability or for filing a discrimination charge, testifying, or participating in any way in an investigation, proceeding, or
litigation under the ADA.

Federal Tax Incentives to Encourage the Employment of People with Disabilities and to Promote the Accessibility of
Public Accommodations

The Internal Revenue Code includes several provisions aimed at making businesses more accessible to people with
disabilities. The following provides general — non-legal — information about three of the most significant tax incentives.
(Employers should check with their accountants or tax advisors to determine eligibility for these incentives or visit the
Internal Revenue Service's website, www.irs.gov, for more information. Similar state and local tax incentives may be
available.)

Small Business Tax Credit (Internal Revenue Code Section 44: Disabled Access Credit) Small businesses with either
$1,000,000 or less in revenue or 30 or fewer full-time employees may take a tax credit of up to $5,000 annually for
the cost of providing reasonable accommodations such as sign language interpreters, readers, materials in
alternative format (such as Braille or large print), the purchase of adaptive equipment, the modification of existing
equipment, or the removal of architectural barriers.

Work Opportunity Tax Credit (Internal Revenue Code Section 51) Employers who hire certain targeted low-income
groups, including individuals referred from vocational rehabilitation agencies and individuals receiving Supplemental
Security Income (SSI) may be eligible for an annual tax credit of up to $2,400 for each qualifying employee who
works at least 400 hours during the tax year. Additionally, a maximum credit of $1,200 may be available for each
qualifying summer youth employee.

Architectural/Transportation Tax Deduction (Internal Revenue Code Section 190 Barrier Removal): This annual
deduction of up to $15,000 is available to businesses of any size for the costs of removing barriers for people with
disabilities, including the following: providing accessible parking spaces, ramps, and curb cuts; providing wheelchair-
accessible telephones, water fountains, and restrooms; making walkways at least 48 inches wide; and making
entrances accessible.
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The Equal Pay Act of 1963

EDITOR'S NOTE: The following is the text of the Equal Pay Act of 1963 (Pub. L. 88-38) (EPA), as amended, as it
appears in volume 29 of the United States Code, at section 206(d). The EPA, which is part of the Fair Labor
Standards Act of 1938, as amended (FLSA), and which is administered and enforced by the EEOC, prohibits sex-
based wage discrimination between men and women in the same establishment who perform jobs that require
substantially equal skill, effort and responsibility under similar working conditions. Cross references to the EPA as
enacted appear in italics following the section heading. Additional provisions of the Equal Pay Act of 1963, as
amended, are included as they appear in volume 29 of the United States Code.

MINIMUM WAGE
SEC. 206. [Section 6]
(d) Prohibition of sex discrimination

(1) No employer having employees subject to any provisions of this section shall discriminate, within any
establishment in which such employees are employed, between employees on the basis of sex by paying wages to
employees in such establishment at a rate less than the rate at which he pays wages to employees of the opposite
sex in such establishment for equal work on jobs the performance of which requires equal skill, effort, and
responsibility, and which are performed under similar working conditions, except where such payment is made
pursuant to (i) a seniority system; (ii) a merit system; (iii) a system which measures earnings by quantity or quality of
production; or (iv) a differential based on any other factor other than sex: Provided, That an employer who is paying a
wage rate differential in violation of this subsection shall not, in order to comply with the provisions of this subsection,
reduce the wage rate of any employee.

(2) No labor organization, or its agents, representing employees of an employer having employees subject to any
provisions of this section shall cause or attempt to cause such an employer to discriminate against an employee in
violation of paragraph (1) of this subsection.

(3) For purposes of administration and enforcement, any amounts owing to any employee which have been withheld
in violation of this subsection shall be deemed to be unpaid minimum wages or unpaid overtime compensation under
this chapter.

(4) As used in this subsection, the term “labor organization” means any organization of any kind, or any agency or
employee representation committee or plan, in which employees participate and which exists for the purpose, in

whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours of
employment, or conditions of work.

ADDITIONAL PROVISIONS OF EQUAL PAY ACT OF 1963
An Act

To prohibit discrimination on account of sex in the payment of wages by employers engaged in commerce or in the
production of goods for commerce.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,
That this Act may be cited as the "Equal Pay Act of 1963."

*kk

DECLARATION OF PURPOSE

Not Reprinted in U.S. Code [Section 2]

(a) The Congress hereby finds that the existence in industries engaged in commerce or in the production of goods for
commerce of wage differentials based on sex-

(1) depresses wages and living standards for employees necessary for their health and efficiency;
(2) prevents the maximum utilization of the available labor resources;

(3) tends to cause labor disputes, thereby burdening, affecting, and obstructing commerce;
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(4) burdens commerce and the free flow of goods in commerce; and
(5) constitutes an unfair method of competition.

(b) It is hereby declared to be the policy of this Act, through exercise by Congress of its power to regulate commerce
among the several States and with foreign nations, to correct the conditions above referred to in such industries.

[Section 3 of the Equal Pay Act of 1963 amends section 6 of the Fair Labor Standards Act by adding a new
subsection (d). The amendment is incorporated in the revised text of the Fair Labor Standards Act.]

EFFECTIVE DATE

Not Reprinted in U.S. Code [Section 4]

The amendments made by this Act shall take effect upon the expiration of one year from the date of its enactment:
Provided, That in the case of employees covered by a bona fide collective bargaining agreement in effect at least
thirty days prior to the date of enactment of this Act entered into by a labor organization (as defined in section 6(d)(4)
of the Fair Labor Standards Act of 1938, as amended) [subsection (d)(4) of this section], the amendments made by
this Act shall take effect upon the termination of such collective bargaining agreement or upon the expiration of two
years from the date of enactment of this Act, whichever shall first occur.

Approved June 10, 1963, 12 m.

[In the following excerpts from the Fair Labor Standards Act of 1938, as amended, authority given to the Secretary of
Labor is exercised by the Equal Employment Opportunity Commission for purposes of enforcing the Equal Pay Act of
1963.]

ATTENDANCE OF WITNESSES

SEC. 209 [Section 9]

For the purpose of any hearing or investigation provided for in this chapter, the provisions of sections 49 and 50 of
title 15 [Federal Trade Commission Act of September 16, 1914, as amended (U.S.C., 1934 edition)] (relating to the
attendance of witnesses and the production of books, papers, and documents), are made applicable to the
jurisdiction, powers, and duties of the Administrator, the Secretary of Labor, and the industry committees.

COLLECTION OF DATA

SEC. 211 [Section 11]
(a) Investigations and inspections

The Administrator or his designated representatives may investigate and gather data regarding the wages, hours,
and other conditions and practices of employment in any industry subject to this chapter, and may enter and inspect
such places and such records (and make such transcriptions thereof), question such employees, and investigate
such facts, conditions, practices, or matters as he may deem necessary or appropriate to determine whether any
person has violated any provision of this chapter, or which may aid in the enforcement of the provisions of this
chapter. Except as provided in section 212 [section 12] of this title and in subsection (b) of this section, the
Administrator shall utilize the bureaus and divisions of the Department of Labor for all the investigations and
inspections necessary under this section. Except as provided in section 212 [section 12] of this title, the Administrator
shall bring all actions under section 217 [section 17] of this title to restrain violations of this chapter.

(b) State and local agencies and employees

With the consent and cooperation of State agencies charged with the administration of State labor laws, the
Administrator and the Secretary of Labor may, for the purpose of carrying out their respective functions and duties
under this chapter, utilize the services of State and local agencies and their employees and, notwithstanding any
other provision of law, may reimburse such State and local agencies and their employees for services rendered for
such purposes.

(c) Records

Government Ethics Commission 31



Every employer subject to any provision of this chapter or of any order issued under this chapter shall make, keep,
and preserve such records of the persons employed by him and of the wages, hours, and other conditions and
practices of employment maintained by him, and shall preserve such records for such periods of time, and shall make
such reports therefrom to the Administrator as he shall prescribe by regulation or order as necessary or appropriate
for the enforcement of the provisions of this chapter or the regulations or orders thereunder. The employer of an
employee who performs substitute work described in section 207(p)(3) [section 7(p)(3)] of this title may not be
required under this subsection to keep a record of the hours of the substitute work.

(d) Homework regulations

The Administrator is authorized to make such regulations and orders regulating, restricting, or prohibiting industrial
homework as are necessary or appropriate to prevent the circumvention or evasion of and to safeguard the minimum
wage rate prescribed in this chapter, and all existing regulations or orders of the Administrator relating to industrial
homework are continued in full force and effect.

EXEMPTIONS

SEC. 213 [Section 13]

(a) Minimum wage and maximum hour requirements
The provisions of sections 206 [section 6] (except subsection (d) in the case of paragraph (1) of this subsection) and
section 207 [section 7] of this title shall not apply with respect to-

(1) any employee employed in a bona fide executive, administrative, or professional capacity (including any employee
employed in the capacity of academic administrative personnel or teacher in elementary or secondary schools), or in
the capacity of outside salesman (as such terms are defined and delimited from time to time by regulations of the
Secretary, subject to the provisions of subchapter Il of chapter 5 of Title 5 [the Administrative Procedure Act], except
that an employee of a retail or service establishment shall not be excluded from the definition of employee employed
in a bona fide executive or administrative capacity because of the number of hours in his workweek which he devotes
to activities not directly or closely related to the performance of executive or administrative activities, if less than 40
per centum of his hours worked in the workweek are devoted to such activities); or

(2) [Repealed]

[Note: Section 13(a)(2) (relating to employees employed by a retail or service establishment) was repealed by Pub. L.
101-157, section 3(c)(1), November 17, 1989.]

(3) any employee employed by an establishment which is an amusement or recreational establishment, organized
camp, or religious or non-profit educational conference center, if (A) it does not operate for more than seven months
in any calendar year, or (B) during the preceding calendar year, its average receipts for any six months of such year
were not more than 33 1/3 per centum of its average receipts for the other six months of such year, except that the
exemption from sections 206 and 207 [sections 6 and 7] of this title provided by this paragraph does not apply with
respect to any employee of a private entity engaged in providing services or facilities (other than, in the case of the
exemption from section 206 [section 6] of this title, a private entity engaged in providing services and facilities directly
related to skiing) in a national park or a national forest, or on land in the National Wildlife Refuge System, under a
contract with the Secretary of the Interior or the Secretary of Agriculture; or

(4) [Repealed]

[Note: Section 13(a)(4) (relating to employees employed by an establishment which qualified as an exempt retalil
establishment) was repealed by Pub. L. 101-157, Section 3(c)(1), November 17, 1989.]

(5) any employee employed in the catching, taking, propagating, harvesting, cultivating, or farming of any kind of fish,
shellfish, crustacea, sponges, seaweeds, or other aquatic forms of animal and vegetable life, or in the first
processing, canning or packing such marine products at sea as an incident to, or in conjunction with, such fishing
operations, including the going to and returning from work and loading and unloading when performed by any such
employee; or

(6) any employee employed in agriculture (A) if such employee is employed by an employer who did not, during any
calendar quarter during the preceding calendar year, use more than five hundred man-days of agricultural labor, (B)
if such employee is the parent, spouse, child, or other member of his employer's immediate family, (C) if such
employee (i) is employed as a hand harvest laborer and is paid on a piece rate basis in an operation which has been,
and is customarily and generally recognized as having been, paid on a piece rate basis in the region of employment,
(ii) commutes daily from his permanent residence to the farm on which he is so employed, and (iii) has been
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employed in agriculture less than thirteen weeks during the preceding calendar year, (D) if such employee (other than
an employee described in clause (C) of this subsection) (i) is sixteen years of age or under and is employed as a
hand harvest laborer, is paid on a piece rate basis in an operation which has been, and is customarily and generally
recognized as having been, paid on a piece rate basis in the region of employment, (ii) is employed on the same farm
as his parent or person standing in the place of his parent, and (iii) is paid at the same piece rate as employees over
age sixteen are paid on the same farm, or (E) if such employee is principally engaged in the range production of
livestock; or

(7) any employee to the extent that such employee is exempted by regulations, order, or certificate of the Secretary
issued under section 214 [section 14] of this title; or

(8) any employee employed in connection with the publication of any weekly, semiweekly, or daily newspaper with a
circulation of less than four thousand the major part of which circulation is within the county where published or
counties contiguous thereto; or

(9) [Repealed]

[Note: Section 13(a)(9) (relating to motion picture theater employees) was repealed by section 23 of the Fair Labor
Standards Amendments of 1974. The 1974 amendments created an exemption for such employees from the
overtime provisions only in section 13(b)27.]

(10) any switchboard operator employed by an independently owned public telephone company which has not more
than seven hundred and fifty stations; or

11) [Repealed]

[Note: Section 13(a)(11) (relating to telegraph agency employees) was repealed by section 10 of the Fair Labor
Standards Amendments of 1974. The 1974 amendments created an exemption from the overtime provisions only in
section 13(b)(23), which was repealed effective May 1, 1976.]

(12) any employee employed as a seaman on a vessel other than an American vessel; or
(13) [Repealed]

[Note: Section 13(a)(13) (relating to small logging crews) was repealed by section 23 of the Fair Labor Standards
Amendments of 1974. The 1974 amendments created an exemption for such employees from the overtime
provisions only in section 13(b)(28).]

(14) [Repealed]

[Note: Section 13(a)(14) (relating to employees employed in growing and harvesting of shade grown tobacco) was
repealed by section 9 of the Fair Labor Standards Amendments of 1974. The 1974 amendments created an
exemption for certain tobacco producing employees from the overtime provisions only in section 13(b)(22). The
section 13(b)(22) exemption was repealed, effective January 1, 1978, by section 5 of the Fair Labor Standards
Amendments of 1977.]

(15) any employee employed on a casual basis in domestic service employment to provide babysitting services or
any employee employed in domestic service employment to provide companionship services for individuals who
(because of age or infirmity) are unable to care for themselves (as such terms are defined and delimited by
regulations of the Secretary); or

(16) a criminal investigator who is paid availability pay under section 5545a of Title 5 [Law Enforcement Availability
Pay Act of 1994]; or

(17) any employee who is a computer systems analyst, computer programmer, software engineer, or other similarly
skilled worker, whose primary duty is—

(A) the application of systems analysis techniques and procedures, including consulting with users, to determine
hardware, software, or system functional specifications;

(B) the design, development, documentation, analysis, creation, testing, or modification of computer systems or
programs, including prototypes, based on and related to user or system design specifications;

(C) the design, documentation, testing, creation, or modification of computer programs related to machine operating
systems; or
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(D) a combination of duties described in subparagraphs (A), (B), and (C) the performance of which requires the same
level of skills, and

who, in the case of an employee who is compensated on an hourly basis, is compensated at a rate of not less than
$27.63 an hour.

*kk

(g) Certain employment in retail or service establishments, agriculture

The exemption from section 206 [section 6] of this title provided by paragraph (6) of subsection (a) of this section
shall not apply with respect to any employee employed by an establishment (1) which controls, is controlled by, or is
under common control with, another establishment the activities of which are not related for a common business
purpose to, but materially support the activities of the establishment employing such employee; and (2) whose annual
gross volume of sales made or business done, when combined with the annual gross volume of sales made or
business done by each establishment which controls, is controlled by, or is under common control with, the
establishment employing such employee, exceeds $10,000,000 (exclusive of excise taxes at the retail level which are
separately stated).

PROHIBITED ACTS
SEC. 215 [Section 15]

(a) After the expiration of one hundred and twenty days from June 25, 1938 [the date of enactment of this Act], it shall
be unlawful for any person-

(1) to transport, offer for transportation, ship, deliver, or sell in commerce, or to ship, deliver, or sell with knowledge
that shipment or delivery or sale thereof in commerce is intended, any goods in the production of which any employee
was employed in violation of section 206 [section 6] or section 207 [section 7] of this title, or in violation of any
regulation or order of the Secretary issued under section 214 [section 14] of this title, except that no provision of this
chapter shall impose any liability upon any common carrier for the transportation in commerce in the regular course of
its business of any goods not produced by such common carrier, and no provision of this chapter shall excuse any
common carrier from its obligation to accept any goods for transportation; and except that any such transportation,
offer, shipment, delivery, or sale of such goods by a purchaser who acquired them in good faith in reliance on written
assurance from the producer that the goods were produced in compliance with the requirements of this chapter, and
who acquired such goods for value without notice of any such violation, shall not be deemed unlawful;

(2) to violate any of the provisions of section 206 [section 6] or section 207 [section 7] of this title, or any of the
provisions of any regulation or order of the Secretary issued under section 214 [section 14] of this title;

(3) to discharge or in any other manner discriminate against any employee because such employee has filed any
complaint or instituted or caused to be instituted any proceeding under or related to this chapter, or has testified or is
about to testify in any such proceeding, or has served or is about to serve on an industry committee;

(4) to violate any of the provisions of section 212 [section 12] of this title;

(5) to violate any of the provisions of section 211(c) [section 11(c)] of this title, or any regulation or order made or
continued in effect under the provisions of section 211(d) [section 11(d)] of this title, or to make any statement, report,
or record filed or kept pursuant to the provisions of such section or of any regulation or order thereunder, knowing
such statement, report, or record to be false in a material respect.

(b) For the purposes of subsection (a)(1) of this section proof that any employee was employed in any place of
employment where goods shipped or sold in commerce were produced, within ninety days prior to the removal of the

goods from such place of employment, shall be prima facie evidence that such employee was engaged in the
production of such goods.

PENALTIES

SEC. 216 [Section 16]
(a) Fines and imprisonment

Any person who willfully violates any of the provisions of section 215 [section 15] of this title shall upon conviction
thereof be subject to a fine of not more than $10,000, or to imprisonment for not more than six months, or both. No
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person shall be imprisoned under this subsection except for an offense committed after the conviction of such person
for a prior offense under this subsection.

(b) Damages; right of action; attorney’s fees and costs; termination of right of action

Any employer who violates the provisions of section 206 [section 6] or section 207 [section 7] of this title shall be
liable to the employee or employees affected in the amount of their unpaid minimum wages, or their unpaid overtime
compensation, as the case may be, and in an additional equal amount as liquidated damages. Any employer who
violates the provisions of section 215(a)(3) [section 15(a)(3)] of this title shall be liable for such legal or equitable relief
as may be appropriate to effectuate the purposes of section 215(a)(3) [section 15(a)(3)] of this title, including without
limitation employment, reinstatement, promotion, and the payment of wages lost and an additional equal amount as
liquidated damages. An action to recover the liability prescribed in either of the preceding sentences may be
maintained against any employer (including a public agency) in any Federal or State court of competent jurisdiction
by any one or more employees for and in behalf of himself or themselves and other employees similarly situated. No
employee shall be a party plaintiff to any such action unless he gives his consent in writing to become such a party
and such consent is filed in the court in which such action is brought. The court in such action shall, in addition to any
judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid by the defendant, and costs
of the action. The right provided by this subsection to bring an action by or on behalf of any employee, and the right of
any employee to become a party plaintiff to any such action, shall terminate upon the filing of a complaint by the
Secretary of Labor in an action under section 217 [section 17] of this title in which (1) restraint is sought of any further
delay in the payment of unpaid minimum wages, or the amount of unpaid overtime compensation, as the case may
be, owing to such employee under section 206 [section 6] or section 207 [section 7] of this title by an employer liable
therefor[sic] under the provisions of this subsection or (2) legal or equitable relief is sought as a result of alleged
violations of section 215(a)(3) [section 15(a)(3)] of this title.

(c) Payment of wages and compensation; waiver of claims; actions by the Secretary; limitation of actions

The Secretary is authorized to supervise the payment of the unpaid minimum wages or the unpaid overtime
compensation owing to any employee or employees under section 206 [section 6] or section 207 [section 7] of this
title, and the agreement of any employee to accept such payment shall upon payment in full constitute a waiver by
such employee of any right he may have under subsection (b) of this section to such unpaid minimum wages or
unpaid overtime compensation and an additional equal amount as liquidated damages. The Secretary may bring an
action in any court of competent jurisdiction to recover the amount of the unpaid minimum wages or overtime
compensation and an equal amount as liquidated damages. The right provided by subsection (b) of this section to
bring an action by or on behalf of any employee to recover the liability specified in the first sentence of such
subsection and of any employee to become a party plaintiff to any such action shall terminate upon the filing of a
complaint by the Secretary in an action under this subsection in which a recovery is sought of unpaid minimum wages
or unpaid overtime compensation under sections 206 and 207 [sections 6 and 7] of this title or liquidated or other
damages provided by this subsection owing to such employee by an employer liable under the provisions of
subsection (b) of this section, unless such action is dismissed without prejudice on motion of the Secretary. Any sums
thus recovered by the Secretary of Labor on behalf of an employee pursuant to this subsection shall be held in a
special deposit account and shall be paid, on order of the Secretary of Labor, directly to the employee or employees
affected. Any such sums not paid to an employee because of inability to do so within a period of three years shall be
covered into the Treasury of the United States as miscellaneous receipts. In determining when an action is
commenced by the Secretary of Labor under this subsection for the purposes of the statutes of limitations provided in
section 255(a) of this title [section 6(a) of the Portal-to-Portal Act of 1947], it shall be considered to be commenced in
the case of any individual claimant on the date when the complaint is filed if he is specifically named as a party
plaintiff in the complaint, or if his name did not so appear, on the subsequent date on which his name is added as a
party plaintiff in such action.

(d) Savings provisions

In any action or proceeding commenced prior to, on, or after August 8, 1956 [the date of enactment of this
subsection], no employer shall be subject to any liability or punishment under this chapter or the Portal-to-Portal Act
of 1947 [29 U.S.C. 251 et seq.] on account of his failure to comply with any provision or provisions of this chapter or
such Act (1) with respect to work heretofore or hereafter performed in a workplace to which the exemption in section
213(f) [section 13(f)] of this title is applicable, (2) with respect to work performed in Guam, the Canal Zone or Wake
Island before the effective date of this amendment of subsection (d), or (3) with respect to work performed in a
possession named in section 206(a)(3) [section 6(a)(3)] of this title at any time prior to the establishment by the
Secretary, as provided therein, of a minimum wage rate applicable to such work.

(e)(1)(A) Any person who violates the provisions of sections 212 or 213(c) [sections 12 or 13(c)] of this title, relating to
child labor, or any regulation issued pursuant to such sections, shall be subject to a civil penalty of not to exceed—

(i) $11,000 for each employee who was the subject of such a violation; or
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(i) $50,000 with regard to each such violation that causes the death or serious injury of any employee under the age
of 18 years, which penalty may be doubled where the violation is a repeated or willful violation.

(B) For purposes of subparagraph (A), the term “serious injury” means—
(i) permanent loss or substantial impairment of one of the senses (sight, hearing, taste, smell, tactile sensation);

(ii) permanent loss or substantial impairment of the function of a bodily member, organ, or mental faculty, including
the loss of all or part of an arm, leg, foot, hand or other body part; or

(iif) permanent paralysis or substantial impairment that causes loss of movement or mobility of an arm, leg, foot, hand
or other body part.

(2) Any person who repeatedly or willfully violates section 206 or 207 [section 6 or 7], relating to wages, shall be
subject to a civil penalty not to exceed $1,100 for each such violation.

(3) In determining the amount of any penalty under this subsection, the appropriateness of such penalty to the size of
the business of the person charged and the gravity of the violation shall be considered. The amount of any penalty
under this subsection, when finally determined, may be-

(A) deducted from any sums owing by the United States to the person charged;

(B) recovered in a civil action brought by the Secretary in any court of competent jurisdiction, in which litigation the
Secretary shall be represented by the Solicitor of Labor; or

(C) ordered by the court, in an action brought for a violation of section 215(a)(4) [section 15(a)(4)] of this title or a
repeated or willful violation of section 215(a)(2) [section 15(a)(2)] of this title, to be paid to the Secretary.

(4) Any administrative determination by the Secretary of the amount of any penalty under this subsection shall be
final, unless within 15 days after receipt of notice thereof by certified mail the person charged with the violation takes
exception to the determination that the violations for which the penalty is imposed occurred, in which event final
determination of the penalty shall be made in an administrative proceeding after opportunity for hearing in
accordance with section 554 of Title 5 [Administrative Procedure Act], and regulations to be promulgated by the
Secretary.

(5) Except for civil penalties collected for violations of section 212 [section 12] of this title, sums collected as penalties
pursuant to this section shall be applied toward reimbursement of the costs of determining the violations and
assessing and collecting such penalties, in accordance with the provision of section 9a of Title 29 [An Act to authorize
the Department of Labor to make special statistical studies upon payment of the cost thereof and for other purposes].
Civil penalties collected for violations of section 212 [section 12] of this title shall be deposited in the general fund of
the Treasury.

INJUNCTION PROCEEDINGS
SEC. 217 [Section 17]

The districts courts, together with the United States District Court for the District of the Canal Zone, the District Court
of the Virgin Islands, and the District Court of Guam shall have jurisdiction, for cause shown, to restrain violations of
section 215 [section 15] of this title, including in the case of violations of section 215(a)(2) of this title the restraint of
any withholding of payment of minimum wages or overtime compensation found by the court to be due to employees
under this chapter (except sums which employees are barred from recovering, at the time of the commencement of
the action to restrain the violations, by virtue of the provisions of section 255 of this title [section 6 of the Portal-to-
Portal Act of 1947].

RELATION TO OTHER LAWS 20
SEC. 218 [Section 18]

(a) No provision of this chapter or of any order hereunder shall excuse noncompliance with any Federal or State law
or municipal ordinance establishing a minimum wage higher than the minimum wage established under this chapter
or a maximum work week lower than the maximum workweek established under this chapter, and no provision of this
chapter relating to the employment of child labor shall justify noncompliance with any Federal or State law or
municipal ordinance establishing a higher standard than the standard established under this chapter. No provision of
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this chapter shall justify any employer in reducing a wage paid by him which is in excess of the applicable minimum
wage under this chapter, or justify any employer in increasing hours of employment maintained by him which are
shorter than the maximum hours applicable under this chapter.

SEPARABILITY OF PROVISIONS
SEC. 219 [Section 19]

If any provision of this chapter or the application of such provision to any person or circumstance is held invalid, the
remainder of this chapter and the application of such provision to other persons or circumstances shall not be
affected thereby.

Approved June 25, 1938.
[In the following excerpts from the Portal-to-Portal Act of 1947, the authority given to the Secretary of Labor is
exercised by the Equal Employment Opportunity Commission for purposes of enforcing the Equal Pay Act of 1963.]

PART IV - MISCELLANEOUS

STATUTE OF LIMITATIONS
SEC. 255 [Section 6]

Any action commenced on or after May 14, 1947 [the date of the enactment of this Act], to enforce any cause of
action for unpaid minimum wages, unpaid overtime compensation, or liquidated damages, under the Fair Labor
Standards Act of 1938, as amended, [29 U.S.C. 201 et seq.], the Walsh-Healey Act [41 U.S.C. 35 et seq.], or the
Bacon-Davis Act [40 U.S.C. 276a et seq.]-

(a) if the cause of action accrues on or after May 14, 1947 [the date of the enactment of this Act]-may be commenced
within two years after the cause of action accrued, and every such action shall be forever barred unless commenced
within two years after the cause of action accrued, except that a cause of action arising out of a willful violation may
be commenced within three years after the cause of action accrued;

DETERMINATION OF COMMENCEMENT OF FUTURE ACTIONS
SEC. 256 [Section 7]

In determining when an action is commenced for the purposes of section 255 [section 6] of this title, an action
commenced on or after May 14, 1947 [the date of the enactment of this Act] under the Fair Labor Standards Act of
1938, as amended, [29 U.S.C. 201 et seq.], the Walsh-Healey Act [41 U.S.C. 35 et seq.], or the Bacon-Davis Act [40
U.S.C. 276a et seq.], shall be considered to be commenced on the date when the complaint is filed; except that in the
case of a collective or class action instituted under the Fair Labor Standards Act of 1938, as amended, or the Bacon-
Davis Act, it shall be considered to be commenced in the case of any individual claimant—

(a) on the date when the complaint is filed, if he is specifically named as a party plaintiff in the complaint and his
written consent to become a party plaintiff is filed on such date in the court in which the action is brought; or

(b) if such written consent was not so filed or if his name did not so appear—on the subsequent date on which such
written consent is filed in the court in which the action was commenced.

RELIANCE IN FUTURE ON ADMINISTRATIVE RULINGS, ETC.
SEC. 259 [Section 10] 21

(a) In any action or proceeding based on any act or omission on or after May 14, 1947 [the date of the enactment of
this Act], no employer shall be subject to any liability or punishment for or on account of the failure of the employer to
pay minimum wages or overtime compensation under the Fair Labor Standards Act of 1938, as amended, [29 U.S.C.
201 et seq.], the Walsh-Healey Act [41 U.S.C. 35 et seq.], or the Bacon-Davis Act [40 U.S.C. 276a et seq.], if he
pleads and proves that the act or omission complained of was in good faith in conformity with and in reliance on any
written administrative regulation, order, ruling, approval, or interpretation, of the agency of the United States specified
in subsection (b) of this section, or any administrative practice or enforcement policy of such agency with respect to
the class of employers to which he belonged. Such a defense, if established, shall be a bar to the action or
proceeding, notwithstanding that after such act or omission, such administrative regulation, order, ruling, approval,
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interpretation, practice, or enforcement policy is modified or rescinded or is determined by judicial authority to be
invalid or of no legal effect.

(b) The agency referred to in subsection (a) shall be-

(1) in the case of the Fair Labor Standards Act of 1938, as amended [29 U.S.C. 201 et seq.]- the Administrator of the
Wage and Hour Division of the Department of Labor;

LIQUIDATED DAMAGES
SEC. 260 [Section 11]

In any action commenced prior to or on or after May 14, 1947 [the date of the enactment of this Act] to recover unpaid
minimum wages, unpaid overtime compensation, or liquidated damages, under the Fair Labor Standards Act of 1938,
as amended [29 U.S.C. 201 et seq.], if the employer shows to the satisfaction of the court that the act or omission
giving rise to such action was in good faith and that he had reasonable grounds for believing that his act or omission
was not a violation of the Fair Labor Standards Act of 1938, as amended [29 U.S.C. 201 et seq.],the court may, in its
sound discretion, award no liquidated damages or award any amount thereof not to exceed the amount specified in
section 216 [section 16] of this title.

DEFINITIONS

SEC. 262 [Section 13]

(a) When the terms "employer”, "employee", and "wage" are used in this chapter in relation to the Fair Labor
Standards Act of 1938, as amended [29 U.S.C. 201 et seq.], they shall have the same meaning as when used in such

Act of 1938.

SEPARABILITY

Not Reprinted in U.S. Code [Section 14]

If any provision of this Act or the application of such provision to any person or circumstance is held invalid, the
remainder of this Act and the application of such provision to other persons or circumstances shall not be affected
thereby.

SHORT TITLE

Not Reprinted in U.S. Code [Section 15]
This Act may be cited as the ‘Portal-to-Portal Act of 1947
Approved May 14, 1947.
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Equal Pay and Compensation Discrimination

The right of employees to be free from discrimination in their compensation is protected under several
federal laws, including the following enforced by the U.S. Equal Employment Opportunity Commission:
the Equal Pay Act of 1963, Title VIl of the Civil Rights Act of 1964, the Age Discrimination in Employment
Act of 1967, and Title | of the Americans with Disabilities Act of 1990.

The law against compensation discrimination includes all payments made to or on behalf employees as
remuneration for employment. All forms of compensation are covered, including salary, overtime pay,
bonuses, stock options, profit sharing and bonus plans, life insurance, vacation and holiday pay, cleaning
or gasoline allowances, hotel accommodations, reimbursement for travel expenses, and benefits.

Equal Pay Act

The Equal Pay Act requires that men and women be given equal pay for equal work in the same
establishment. The jobs need not be identical, but they must be substantially equal. It is job content, not
job titles, that determines whether jobs are substantially equal. Specifically, the EPA provides that
employers may not pay unequal wages to men and women who perform jobs that require substantially
equal skill, effort and responsibility, and that are performed under similar working conditions within the
same establishment. Each of these factors is summarized below:

Skill

Measured by factors such as the experience, ability, education, and training required to perform the job.
The issue is what skills are required for the job, not what skills the individual employees may have. For
example, two bookkeeping jobs could be considered equal under the EPA even if one of the job holders
has a master’s degree in physics, since that degree would not be required for the job.

Effort

The amount of physical or mental exertion needed to perform the job. For example, suppose that men
and women work side by side on a line assembling machine parts. The person at the end of the line must
also lift the assembled product as he or she completes the work and place it on a board. That job requires
more effort than the other assembly line jobs if the extra effort of lifting the assembled product off the line
is substantial and is a regular part of the job. As a result, it would not be a violation to pay that person

more, regardless of whether the job is held by a man or a woman.
23

Responsibility

The degree of accountability required in performing the job. For example, a salesperson who is delegated
the duty of determining whether to accept customers’ personal checks has more responsibility than other
salespeople. On the other hand, a minor difference in responsibility, such as turning out the lights at the
end of the day, would not justify a pay differential.

Working Conditions

This encompasses two factors: (1) physical surroundings like temperature, fumes, and ventilation; and (2)
hazards.

Government Ethics Commission 39



Establishment

The prohibition against compensation discrimination under the EPA applies only to jobs within an
establishment. An establishment is a distinct physical place of business rather than an entire business or
enterprise consisting of several places of business. In some circumstances, physically separate places of
business may be treated as one establishment. For example, if a central administrative unit hires
employees, sets their compensation, and assigns them to separate work locations, the separate work
sites can be considered part of one establishment.

Pay differentials are permitted when they are based on seniority, merit, quantity or quality of production,
or a factor other than sex. These are known as “affirmative defenses” and it is the employer’s burden to
prove that they apply.

In correcting a pay differential, no employee’s pay may be reduced. Instead, the pay of the lower paid
employee(s) must be increased.

Title VII, ADEA, and ADA

Title VII, the ADEA, and the ADA prohibit compensation discrimination on the basis of race, color,
religion, sex, national origin, age, or disability. Unlike the EPA, there is no requirement that the claimant’s
job be substantially equal to that of a higher paid person outside the claimant’s protected class, nor do
these statutes require the claimant to work in the same establishment as a comparator.

Compensation discrimination under Title VII, the ADEA, or the ADA can occur in a variety of forms. For
example:

An employer pays an employee with a disability less than similarly situated employees without disabilities
and the employer’s explanation (if any) does not satisfactorily account for the differential.

An employer sets the compensation for jobs predominately held by, for example, women or African-
Americans below that suggested by the employer’s job evaluation study, while the pay for jobs
predominately held by men or whites is consistent with the level suggested by the job evaluation study.

An employer maintains a neutral compensation policy or practice that has an adverse impact on
employees in a protected class and cannot be justified as job-related and consistent with business
necessity. For example, if an employer provides extra compensation to employees who are the “head of
household,” i.e., married with dependents and the primary financial contributor to the household, the
practice may have an unlawful disparate impact on women.

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate

based on compensation or for filing a discrimination charge, testifying, or participating in any way in an
investigation, proceeding, or litigation under Title VII, ADEA, ADA or the Equal Pay Act.
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Genetic Information Discrimination

Title 1l of the Genetic Information Nondiscrimination Act of 2008 (GINA), which prohibits genetic information
discrimination in employment, took effect on November 21, 2009.

Under Title Il of GINA, it is illegal to discriminate against employees or applicants because of genetic information.
Title Il of GINA prohibits the use of genetic information in making employment decisions, restricts acquisition of
genetic information by employers and other entities covered by Title Il, and strictly limits the disclosure of genetic
information.

The EEOC enforces Title Il of GINA (dealing with genetic discrimination in employment). The Departments of Labor,
Health and Human Services and the Treasury have responsibility for issuing regulations for Title | of GINA, which
addresses the use of genetic information in health insurance.

Definition of “Genetic Information”

Genetic information includes information about an individual’s genetic tests and the genetic tests of an individual's
family members, as well as information about any disease, disorder, or condition of an individual's family members
(i.e. an individual’s family medical history). Family medical history is included in the definition of genetic information
because it is often used to determine whether someone has an increased risk of getting a disease, disorder, or
condition in the future.

Discrimination Because of Genetic Information

The law forbids discrimination on the basis of genetic information when it comes to any aspect of employment,
including hiring, firing, pay, job assignments, promotions, layoffs, training, fringe benefits, or any other term or
condition of employment. An employer may never use genetic information to make an employment decision because
genetic information doesn't tell the employer anything about someone’s current ability to work.

Harassment Because of Genetic Information

Under GINA, it is also illegal to harass a person because of his or her genetic information. Harassment can include,
for example, making offensive or derogatory remarks about an applicant or employee’s genetic information, or about
the genetic information of a relative of the applicant or employee. Although the law doesn't prohibit simple teasing,
offhand comments, or isolated incidents that are not very serious, harassment is illegal when it is so severe or
pervasive that it creates a hostile or offensive work environment or when it results in an adverse employment decision
(such as the victim being fired or demoted). The harasser can be the victim's supervisor, a supervisor in another area,
a co-worker, or someone who is not an employee, such as a client or customer.

Retaliation
Under GINA, it is illegal to fire, demote, harass, or otherwise “retaliate” against an applicant or employee for filing a

charge of discrimination, participating in a discrimination proceeding (such as a discrimination investigation or
lawsuit), or otherwise opposing discrimination.

Rules Against Acquiring Genetic Information

It will usually be unlawful for an employer to get genetic information. There are six narrow exceptions to this
prohibition:

Inadvertent acquisitions of genetic information do not violate GINA, such as in situations where a manager or
supervisor overhears someone talking about a family member’s illness.

Genetic information (such as family medical history) may be obtained as part of health or genetic services, including
wellness programs, offered by the employer on a voluntary basis, if certain specific requirements are met.

Genetic information may be acquired as part of the certification process for FMLA leave (or leave under similar state
or local laws), where an employee is asking for leave to care for a family member with a serious health condition.

Acquisition through commercially and publicly available documents like newspapers is permitted, as long as the
employer is not searching those sources with the intent of finding genetic information.
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Acquisition through a genetic monitoring program that monitors the biological effects of toxic substances in the
workplace is permitted where the monitoring is required by law or, under carefully defined conditions, where the
program is voluntary.

Acquisition of genetic information of employees by employers who engage in DNA testing for law enforcement
purposes as a forensic lab or for purposes of human remains identification is permitted, but the genetic information
may only be used for analysis of DNA markers for quality control to detect sample contamination.

Confidentiality of Genetic Information
It is also unlawful for an employer to disclose genetic information about applicants or employees. Employers must
keep genetic information confidential and in a separate medical file. (Genetic information may be kept in the same file

as other medical information in compliance with the Americans with Disabilities Act.) There are limited exceptions to
this non-disclosure rule.
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National Origin Discrimination

National origin discrimination involves treating people (applicants or employees) unfavorably because they are from a
particular country or part of the world, because of ethnicity or accent, or because they appear to be of a certain ethnic
background (even if they are not).

National origin discrimination also can involve treating people unfavorably because they are married to (or associated
with) a person of a certain national origin or because of their connection with an ethnic organization or group.
Discrimination can occur when the victim and the person who inflicted the discrimination are the same national origin.

National Origin Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

National Origin & Harassment

It is unlawful to harass a person because of his or her national origin. Harassment can include, for example, offensive
or derogatory remarks about a person’s national origin, accent or ethnicity. Although the law doesn’t prohibit simple
teasing, offhand comments, or isolated incidents that are not very serious, harassment is illegal when it is so frequent
or severe that it creates a hostile or offensive work environment or when it results in an adverse employment decision
(such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

National Origin & Employment Policies/Practices

The law makes it illegal for an employer or other covered entity to use an employment policy or practice that applies
to everyone, regardless of national origin, if it has a negative impact on people of a certain national origin and is not
job-related or necessary to the operation of the business.

An employer can only require an employee to speak fluent English if fluency in English is necessary to perform the
job effectively. An “English-only rule”, which requires employees to speak only English on the job, is only allowed if it
is needed to ensure the safe or efficient operation of the employer’s business and is put in place for nondiscriminatory
reasons.

An employer may not base an employment decision on an employee’s foreign accent, unless the accent seriously
interferes with the employee’s job performance.

Citizenship Discrimination & Workplace Laws

The Immigration Reform and Control Act of 1986 (IRCA) makes it illegal for an employer to discriminate with respect
to hiring, firing, or recruitment or referral for a fee, based upon an individual's citizenship or immigration status. The
law prohibits employers from hiring only U.S. citizens or lawful permanent residents unless required to do so by law,
regulation or government contract. Employers may not refuse to accept lawful documentation that establishes the
employment eligibility of an employee, or demand additional documentation beyond what is legally required, when
verifying employment eligibility (i.e., completing the Department of Homeland Security (DHS) Form 1-9), based on the
employee's national origin or citizenship status. It is the employee's choice which of the acceptable Form [-9
documents to show to verify employment eligibility.

IRCA also prohibits retaliation against individuals for asserting their rights under the Act, or for filing a charge or
assisting in an investigation or proceeding under IRCA.

IRCA’s nondiscrimination requirements are enforced by the Department of Justice’s Office of Special Counsel for
Immigration-Related Unfair Employment Practices (OSC), Civil Rights Division. OSC may be reached at:

1-800-255-7688
1-800-237-2515
1-800-255-8155
1-800-362-2735

voice for employees/applicants),

TTY for employees/applicants),

voice for employers), or

TTY for employers), or http://www.usdoj.gov/crt/osc.

Py
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National Origin Discrimination

Whether an employee or job applicant's ancestry is Mexican, Ukrainian, Filipino, Arab, American Indian,
or any other nationality, he or she is entitled to the same employment opportunities as anyone else.
EEOC enforces the federal prohibition against national origin discrimination in employment under Title VII
of the Civil Rights Act of 1964, which covers employers with fifteen or more employees.

About National Origin Discrimination

It is unlawful to discriminate against any employee or applicant because of the individual's national origin.
No one can be denied equal employment opportunity because of birthplace, ancestry, culture, linguistic
characteristics common to a specific ethnic group, or accent. Equal employment opportunity cannot be
denied because of marriage or association with persons of a national origin group; membership or
association with specific ethnic promotion groups; attendance or participation in schools, churches,
temples or mosques generally associated with a national origin group; or a surname associated with a
national origin group. Examples of violations covered under Title VIl include:

Employment Decisions

Title VII prohibits any employment decision, including recruitment, hiring, and firing or layoffs, based on
national origin.

Harassment
Title VII prohibits offensive conduct, such as ethnic slurs, that creates a hostile work environment based
on national origin. Employers are required to take appropriate steps to prevent and correct unlawful

harassment. Likewise, employees are responsible for reporting harassment at an early stage to prevent
its escalation.

Language
Accent discrimination

An employer may not base a decision on an employee’s foreign accent unless the accent materially
interferes with job performance.

English fluency

A fluency requirement is only permissible if required for the effective performance of the position for which
it is imposed.

English-only rules
English-only rules must be adopted for nondiscriminatory reasons. An English-only rule may be used if it

is needed to promote the safe or efficient operation of the employer's business.
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Coverage of foreign nationals

Title VIl and the other antidiscrimination laws prohibit discrimination against individuals employed in the
United States, regardless of citizenship. However, relief may be limited if an individual does not have
work authorization. The Immigration Reform and Control Act of 1986 (IRCA) requires employers to prove
all employees hired after November 6, 1986, are legally authorized to work in the United States. IRCA
also prohibits discrimination based on national origin or citizenship.
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Pregnancy Discrimination

Pregnancy discrimination involves treating a woman (an applicant or employee) unfavorably because of pregnancy,
childbirth, or a medical condition related to pregnancy or childbirth.

Pregnancy Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, such as leave and health insurance, and any other term or
condition of employment.

Pregnancy Discrimination & Temporary Disability

If a woman is temporarily unable to perform her job due to a medical condition related to pregnancy or childbirth, the
employer or other covered entity must treat her the same as any other temporarily disabled employee. For example,
the employer may have to provide modified tasks, alternative assignments, disability leave or unpaid leave.

Pregnancy Discrimination & Harassment

It is unlawful to harass a woman because of pregnancy, childbirth, or a medical condition related to pregnancy or
childbirth.

Although the law doesn’t prohibit simple teasing, offhand comments, or isolated incidents that are not very serious,
harassment is illegal when it is so frequent or severe that it creates a hostile or offensive work environment or when it
results in an adverse employment decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Pregnancy & Workplace Laws

Pregnant employees may have additional rights under the Family and Medical Leave Act (FMLA), which is enforced
by the U.S. Department of Labor. For more information on FMLA, contact the nearest office of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of Labor. The Wage and Hour Division can be
reached at:

202-693-0051 (voice),
202-693-7755 (TTY), or at http://www.dol.gov/esa/public/whd_org.htm.

Pregnancy, Maternity & Parental Leave

Under Federal law, if an employee is temporarily unable to perform her job due to pregnancy or childbirth, the
employer must treat her the same as any other temporarily disabled employee. For example, if the employer allows
temporarily disabled employees to modify tasks, perform alternative assignments or take disability leave or leave
without pay, the employer also must allow an employee who is temporarily disabled due to pregnancy to do the
same.

If an employer provides personal leave for other reasons, e.g., to take courses or other training, then the employer
must grant personal leave for care of a new child.

An employer may not single out pregnancy-related conditions for special procedures to determine an employee's
ability to work. However, if an employer requires its employees to submit a doctor's statement concerning their ability
to work before granting leave or paying sick benefits, the employer may require employees affected by pregnancy-
related conditions to submit such statements.

Further, under the Family and Medical Leave Act (FMLA) of 1993, a new parent (including foster and adoptive
parents) may be eligible for 12 weeks of leave (unpaid or paid if the employee has earned or accrued it) that may be
used for care of the new child. To be eligible, the employee must have worked for the employer for 12 months prior to
taking the leave and the employer must have a specified number of employees.

(See http://www.dol.gov/dol/allcfr/ESA/Title_29/Part_825/29CFR825.110.htm.)
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Pregnancy Discrimination

The Pregnancy Discrimination Act amended Title VIl of the Civil Rights Act of 1964. Discrimination on the
basis of pregnancy, childbirth, or related medical conditions constitutes unlawful sex discrimination under
Title VII, which covers employers with 15 or more employees, including state and local governments. Title
VIl also applies to employment agencies and to labor organizations, as well as to the federal government.
Women who are pregnant or affected by pregnancy-related conditions must be treated in the same
manner as other applicants or employees with similar abilities or limitations.

Title VII's pregnancy-related protections include:
Hiring

An employer cannot refuse to hire a pregnant woman because of her pregnancy, because of a
pregnancy-related condition, or because of the prejudices of co-workers, clients, or customers.

Pregnancy & Maternity Leave

An employer may not single out pregnancy-related conditions for special procedures to determine an
employee's ability to work. However, if an employer requires its employees to submit a doctor's statement
concerning their inability to work before granting leave or paying sick benefits, the employer may require
employees affected by pregnancy-related conditions to submit such statements.

If an employee is temporarily unable to perform her job because of her pregnancy, the employer must
treat her the same as any other temporarily disabled employee. For example, if the employer allows
temporarily disabled employees to modify tasks, perform alternative assignments, or take disability leave
or leave without pay, the employer also must allow an employee who is temporarily disabled because of
pregnancy to do the same.

Pregnant employees must be permitted to work as long as they are able to perform their jobs. If an

employee has been absent from work as a result of a pregnancy-related condition and recovers, her
employer may not require her to remain on leave until the baby's birth.

Health Insurance

Any health insurance provided by an employer must cover expenses for pregnancy-related conditions on
the same basis as costs for other medical conditions. An employer need not provide health insurance for
expenses arising from abortion, except where the life of the mother is endangered.

Pregnancy-related expenses should be reimbursed exactly as those incurred for other medical conditions,
whether payment is on a fixed basis or a percentage of reasonable-and-customary-charge basis.

The amounts payable by the insurance provider can be limited only to the same extent as amounts
payable for other conditions. No additional, increased, or larger deductible can be imposed.

Employers must provide the same level of health benefits for spouses of male employees as they do for
spouses of female employees.
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Fringe Benefits

Pregnancy-related benefits cannot be limited to married employees. In an all-female workforce or job
classification, benefits must be provided for pregnancy-related conditions if benefits are provided for other
medical conditions.

If an employer provides any benefits to workers on leave, the employer must provide the same benefits
for those on leave for pregnancy-related conditions.

Employees on leave because of pregnancy-related conditions must be treated the same as other
temporarily disabled employees for accrual and crediting of seniority, vacation calculation, pay increases,
and temporary disability benefits.

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate

based on pregnancy or for filing a discrimination charge, testifying, or participating in any way in an
investigation, proceeding, or litigation under Title VII.
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Race/Color Discrimination

Race discrimination involves treating someone (an applicant or employee) unfavorably because he/she is of a certain
race or because of personal characteristics associated with race (such as hair texture, skin color, or certain facial
features). Color discrimination involves treating someone unfavorably because of skin color complexion.

Race/color discrimination also can involve treating someone unfavorably because the person is married to (or
associated with) a person of a certain race or color or because of a person’s connection with a race-based
organization or group, or an organization or group that is generally associated with people of a certain color.
Discrimination can occur when the victim and the person who inflicted the discrimination are the same race or color.

Race/Color Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

Race/Color Discrimination & Harassment

It is unlawful to harass a person because of that person’s race or color.

Harassment can include, for example, racial slurs, offensive or derogatory remarks about a person's race or color, or
the display of racially-offensive symbols. Although the law doesn’t prohibit simple teasing, offhand comments, or
isolated incidents that are not very serious, harassment is illegal when it is so frequent or severe that it creates a
hostile or offensive work environment or when it results in an adverse employment decision (such as the victim being
fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Race/Color Discrimination & Employment Policies/Practices

An employment policy or practice that applies to everyone, regardless of race or color, can be illegal if it has a
negative impact on the employment of people of a particular race or color and is not job-related and necessary to the
operation of the business. For example, a “no-beard” employment policy that applies to all workers without regard to
race may still be unlawful if it is not job-related and has a negative impact on the employment of African-American
men (who have a predisposition to a skin condition that causes severe shaving bumps).

Facts About Race/Color Discrimination

Title VIl of the Civil Rights Act of 1964 protects individuals against employment discrimination on the basis of race
and color as well as national origin, sex, or religion.

It is unlawful to discriminate against any employee or applicant for employment because of race or color in regard to
hiring, termination, promotion, compensation, job training, or any other term, condition, or privilege of employment.
Title VIl also prohibits employment decisions based on stereotypes and assumptions about abilities, traits, or the
performance of individuals of certain racial groups.

Title VII prohibits both intentional discrimination and neutral job policies that disproportionately exclude minorities and
that are not job related.

Equal employment opportunity cannot be denied because of marriage to or association with an individual of a
different race; membership in or association with ethnic based organizations or groups; attendance or participation in
schools or places of worship generally associated with certain minority groups; or other cultural practices or
characteristics often linked to race or ethnicity, such as cultural dress or manner of speech, as long as the cultural
practice or characteristic does not materially interfere with the ability to perform job duties.

Race-Related Characteristics and Conditions

Discrimination on the basis of an immutable characteristic associated with race, such as skin color, hair texture, or
certain facial features violates Title VII, even though not all members of the race share the same characteristic.
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Title VII also prohibits discrimination on the basis of a condition which predominantly affects one race unless the
practice is job related and consistent with business necessity. For example, since sickle cell anemia predominantly
occurs in African-Americans, a policy which excludes individuals with sickle cell anemia is discriminatory unless the
policy is job related and consistent with business necessity. Similarly, a “no-beard” employment policy may
discriminate against African-American men who have a predisposition to pseudofolliculitis barbae (severe shaving
bumps) unless the policy is job-related and consistent with business necessity.

Color Discrimination

Even though race and color clearly overlap, they are not synonymous. Thus, color discrimination can occur between
persons of different races or ethnicities, or between persons of the same race or ethnicity. Although Title VII does not
define “color,” the courts and the Commission read “color” to have its commonly understood meaning — pigmentation,
complexion, or skin shade or tone. Thus, color discrimination occurs when a person is discriminated against based on
the lightness, darkness, or other color characteristic of the person. Title VII prohibits race/color discrimination against
all persons, including Caucasians.

Although a plaintiff may prove a claim of discrimination through direct or circumstantial evidence, some courts take
the position that if a white person relies on circumstantial evidence to establish a reverse discrimination claim, he or
she must meet a heightened standard of proof. The Commission, in contrast, applies the same standard of proof to
all race discrimination claims, regardless of the victim’s race or the type of evidence used. In either case, the ultimate
burden of persuasion remains always on the plaintiff.

Employers should adopt "best practices" to reduce the likelihood of discrimination and to address impediments to
equal employment opportunity.

Title VII's protections include:
Recruiting, Hiring, and Advancement

Job requirements must be uniformly and consistently applied to persons of all races and colors. Even if a job
requirement is applied consistently, if it is not important for job performance or business needs, the requirement may
be found unlawful if it excludes persons of a certain racial group or color significantly more than others. Examples of
potentially unlawful practices include: (1) soliciting applications only from sources in which all or most potential
workers are of the same race or color; (2) requiring applicants to have a certain educational background that is not
important for job performance or business needs; (3) testing applicants for knowledge, skills or abilities that are not
important for job performance or business needs.

Employers may legitimately need information about their employees or applicants race for affirmative action purposes
and/or to track applicant flow. One way to obtain racial information and simultaneously guard against discriminatory
selection is for employers to use separate forms or otherwise keep the information about an applicant's race separate
from the application. In that way, the employer can capture the information it needs but ensure that it is not used in
the selection decision.

Unless the information is for such a legitimate purpose, pre-employment questions about race can suggest that race
will be used as a basis for making selection decisions. If the information is used in the selection decision and
members of particular racial groups are excluded from employment, the inquiries can constitute evidence of
discrimination.

Compensation and Other Employment Terms, Conditions, and Privileges

Title VIl prohibits discrimination in compensation and other terms, conditions, and privileges of employment. Thus,
race or color discrimination may not be the basis for differences in pay or benefits, work assignments, performance
evaluations, training, discipline or discharge, or any other area of employment.

Harassment

Harassment on the basis of race and/or color violates Title VII. Ethnic slurs, racial "jokes," offensive or derogatory
comments, or other verbal or physical conduct based on an individual's race/color constitutes unlawful harassment if
the conduct creates an intimidating, hostile, or offensive working environment, or interferes with the individual's work
performance.

Retaliation
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Employees have a right to be free from retaliation for their opposition to discrimination or their participation in an
EEOC proceeding by filing a charge, testifying, assisting, or otherwise participating in an agency proceeding.

Segregation and Classification of Employees

Title VIl is violated where minority employees are segregated by physically isolating them from other employees or
from customer contact. Title VII also prohibits assigning primarily minorities to predominantly minority establishments
or geographic areas. It is also illegal to exclude minorities from certain positions or to group or categorize employees
or jobs so that certain jobs are generally held by minorities. Title VIl also does not permit racially motivated decisions
driven by business concerns — for example, concerns about the effect on employee relations, or the negative reaction
of clients or customers. Nor may race or color ever be a bona fide occupational qualification under Title VII.

Coding applications/resumes to designate an applicant's race, by either an employer or employment agency,
constitutes evidence of discrimination where minorities are excluded from employment or from certain positions. Such
discriminatory coding includes the use of facially benign code terms that implicate race, for example, by area codes
where many racial minorities may or are presumed to live.

Pre-Employment Inquiries and Requirements

Requesting pre-employment information which discloses or tends to disclose an applicant's race suggests that race
will be unlawfully used as a basis for hiring. Solicitation of such pre-employment information is presumed to be used
as a basis for making selection decisions. Therefore, if members of minority groups are excluded from employment,
the request for such pre-employment information would likely constitute evidence of discrimination.

However, employers may legitimately need information about their employees' or applicants' race for affirmative
action purposes and/or to track applicant flow. One way to obtain racial information and simultaneously guard against
discriminatory selection is for employers to use "tear-off sheets" for the identification of an applicant's race. After the
applicant completes the application and the tear-off portion, the employer separates the tear-off sheet from the
application and does not use it in the selection process.

Other pre-employment information requests which disclose or tend to disclose an applicant’s race are personal
background checks, such as criminal history checks. Title VII does not categorically prohibit employers’ use of
criminal records as a basis for making employment decisions. Using criminal records as an employment screen may
be lawful, legitimate, and even mandated in certain circumstances. However, employers that use criminal records to
screen for employment must comply with Title VII’'s nondiscrimination requirements.
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Religious Discrimination

Religious discrimination involves treating a person (an applicant or employee) unfavorably because of his or her
religious beliefs. The law protects not only people who belong to traditional, organized religions, such as Buddhism,
Christianity, Hinduism, Islam, and Judaism, but also others who have sincerely held religious, ethical or moral beliefs.
Religious discrimination can also involve treating someone differently because that person is married to (or
associated with) an individual of a particular religion or because of his or her connection with a religious organization
or group.

Religious Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

Religious Discrimination & Harassment

Itis illegal to harass a person because of his or her religion.

Harassment can include, for example, offensive remarks about a person’s religious beliefs or practices. Although the
law doesn’t prohibit simple teasing, offhand comments, or isolated incidents that aren’t very serious, harassment is
illegal when it is so frequent or severe that it creates a hostile or offensive work environment or when it results in an
adverse employment decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Religious Discrimination & Reasonable Accommodation

The law requires an employer or other covered entity to reasonably accommodate an employee’s religious beliefs or
practices, unless doing so would cause more than a minimal burden on the operations of the employer's business.
This means an employer may be required to make reasonable adjustments to the work environment that will allow an
employee to practice his or her religion.

Examples of some common religious accommodations include flexible scheduling, voluntary shift substitutions or
swaps, job reassignments, and modifications to workplace policies or practices.

Religious Accommodation/Dress & Grooming Policies

Unless it would be an undue hardship on the employer's operation of its business, an employer must reasonably
accommodate an employee's religious beliefs or practices. This applies not only to schedule changes or leave for
religious observances, but also to such things as dress or grooming practices that an employee has for religious
reasons. These might include, for example, wearing particular head coverings or other religious dress (such as a
Jewish yarmulke or a Muslim headscarf), or wearing certain hairstyles or facial hair (such as Rastafarian dreadlocks
or Sikh uncut hair and beard). It also includes an employee's observance of a religious prohibition against wearing
certain garments (such as pants or miniskirts).

When an employee or applicant needs a dress or grooming accommodation for religious reasons, he should notify
the employer that he needs such an accommodation for religious reasons. If the employer reasonably needs more
information, the employer and the employee should engage in an interactive process to discuss the request. If it
would not pose an undue hardship, the employer must grant the accommodation.

Religious Discrimination & Reasonable Accommodation & Undue Hardship

An employer does not have to accommodate an employee’s religious beliefs or practices if doing so would cause
undue hardship to the employer. An accommodation may cause undue hardship if it is costly, compromises
workplace safety, decreases workplace efficiency, infringes on the rights of other employees, or requires other
employees to do more than their share of potentially hazardous or burdensome work.

Religious Discrimination And Employment Policies/Practices
An employee cannot be forced to participate (or not participate) in a religious activity as a condition of employment.
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Religious Discrimination

Title VII of the Civil Rights Act of 1964 prohibits employers from discriminating against individuals
because of their religion in hiring, firing, and other terms and conditions of employment. The Act also
requires employers to reasonably accommodate the religious practices of an employee or prospective
employee, unless to do so would create an undue hardship upon the employer (see also 29 CFR 1605). A
reasonable religious accommodation is any adjustment to the work environment that will allow the
employee to practice his religion. Flexible scheduling, voluntary substitutions or swaps, job reassignments
and lateral transfers are examples of accommodating an employee's religious beliefs.

Employers generally should not schedule examinations or other selection activities in conflict with a
current or prospective employee's religious needs, inquire about an applicant's future availability at certain
times, maintain a restrictive dress code, or refuse to allow observance of a Sabbath or religious holiday,
unless the employer can show that not doing so would cause an undue hardship.

An employer can claim undue hardship when asked to accommodate an applicant’s or employee's
religious practices if allowing such practices requires more than ordinary administrative costs, diminishes
efficiency in other jobs, infringes on other employees' job rights or benefits, impairs workplace safety,
causes co-workers to carry the accommodated employee's share of potentially hazardous or burdensome
work, or if the proposed accommodation conflicts with another law or regulation. Undue hardship also
may be shown if the request for an accommodation violates the terms of a collective bargaining
agreement or job rights established through a seniority system.

An employee whose religious practices prohibit payment of union dues to a labor organization cannot be
required to pay the dues, but may pay an equal sum to a charitable organization.

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate

based on religion or for filing a discrimination charge, testifying, or participating in any way in an
investigation, proceeding, or litigation under Title VII.
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Retaliation

All of the laws we enforce make it illegal to fire, demote, harass, or otherwise “retaliate” against people (applicants or
employees) because they filed a charge of discrimination, because they complained to their employer or other
covered entity about discrimination on the job, or because they participated in an employment discrimination
proceeding (such as an investigation or lawsuit).

For example, it is illegal for an employer to refuse to promote an employee because she filed a charge of
discrimination with the EEOC, even if EEOC later determined no discrimination occurred.

Retaliation & Work Situations
The law forbids retaliation when it comes to any aspect of employment, including hiring, firing, pay, job assignments,
promotions, layoff, training, fringe benefits, and any other term or condition of employment.

Facts About Retaliation

An employer may not fire, demote, harass or otherwise "retaliate" against an individual for filing a charge of
discrimination, participating in a discrimination proceeding, or otherwise opposing discrimination. The same laws that
prohibit discrimination based on race, color, sex, religion, national origin, age, and disability, as well as wage
differences between men and women performing substantially equal work, also prohibit retaliation against individuals
who oppose unlawful discrimination or participate in an employment discrimination proceeding.

In addition to the protections against retaliation that are included in all of the laws enforced by EEOC, the Americans
with Disabilities Act (ADA) also protects individuals from coercion, intimidation, threat, harassment, or interference in
their exercise of their own rights or their encouragement of someone else's exercise of rights granted by the ADA.
There are three main terms that are used to describe retaliation. Retaliation occurs when an employer, employment
agency, or labor organization takes an adverse action against a covered individual because he or she engaged in
a protected activity. These three terms are described below.

Adverse Action

An adverse action is an action taken to try to keep someone from opposing a discriminatory practice, or from
participating in an employment discrimination proceeding. Examples of adverse actions include:

employment actions such as termination, refusal to hire, and denial of promotion,

other actions affecting employment such as threats, unjustified negative evaluations, unjustified negative references,
or increased surveillance, and

any other action such as an assault or unfounded civil or criminal charges that are likely to deter reasonable people
from pursuing their rights.

Adverse actions do not include petty slights and annoyances, such as stray negative comments in an otherwise
positive or neutral evaluation, "snubbing" a colleague, or negative comments that are justified by an employee's poor
work performance or history.

Even if the prior protected activity alleged wrongdoing by a different employer, retaliatory adverse actions are
unlawful. For example, it is unlawful for a worker's current employer to retaliate against him for pursuing an EEO
charge against a former employer.

Of course, employees are not excused from continuing to perform their jobs or follow their company's legitimate
workplace rules just because they have filed a complaint with the EEOC or opposed discrimination.

For more information about adverse actions, see EEOC's Compliance Manual Section 8, Chapter I, Part D.
Covered Individuals
Covered individuals are people who have opposed unlawful practices, participated in proceedings, or requested

accommodations related to employment discrimination based on race, color, sex, religion, national origin, age, or
disability. Individuals who have a close association with someone who has engaged in such protected activity also
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are covered individuals. For example, it is illegal to terminate an employee because his spouse participated in
employment discrimination litigation.

Individuals who have brought attention to violations of law other than employment discrimination are NOT covered
individuals for purposes of anti-discrimination retaliation laws. For example, "whistleblowers" who raise ethical,
financial, or other concerns unrelated to employment discrimination are not protected by the EEOC enforced laws.
Protected Activity

Protected activity includes:

Opposition to a practice believed to be unlawful discrimination

Opposition is informing an employer that you believe that he/she is engaging in prohibited discrimination. Opposition
is protected from retaliation as long as it is based on a reasonable, good-faith belief that the complained of practice
violates anti-discrimination law; and the manner of the opposition is reasonable.

Examples of protected opposition include:

Complaining to anyone about alleged discrimination against oneself or others;

Threatening to file a charge of discrimination;

Picketing in opposition to discrimination; or

Refusing to obey an order reasonably believed to be discriminatory.

Examples of activities that are NOT protected opposition include:

Actions that interfere with job performance so as to render the employee ineffective; or

Unlawful activities such as acts or threats of violence.

Participation in an employment discrimination proceeding.

Participation means taking part in an employment discrimination proceeding. Participation is protected activity even if
the proceeding involved claims that ultimately were found to be invalid. Examples of participation include:

Filing a charge of employment discrimination;
Cooperating with an internal investigation of alleged discriminatory practices; or

Serving as a witness in an EEO investigation or litigation.
A protected activity can also include requesting a reasonable accommodation based on religion or disability.

For more information about Protected Activities, see EEOC's Compliance Manual, Section 8, Chapter Il, Part B -
Opposition and Part C - Participation.
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Sex-Based Discrimination

Sex discrimination involves treating someone (an applicant or employee) unfavorably because of that person’s sex.

Sex discrimination also can involve treating someone less favorably because of his or her connection with an
organization or group that is generally associated with people of a certain sex.

Sex Discrimination & Work Situations

The law forbids discrimination when it comes to any aspect of employment, including hiring, firing, pay, job
assignments, promotions, layoff, training, fringe benefits, and any other term or condition of employment.

Sex Discrimination Harassment

It is unlawful to harass a person because of that person’s sex. Harassment can include “sexual harassment” or
unwelcome sexual advances, requests for sexual favors, and other verbal or physical harassment of a sexual nature.
Harassment does not have to be of a sexual nature, however, and can include offensive remarks about a person’s
sex. For example, it is illegal to harass a woman by making offensive comments about women in general.

Both victim and the harasser can be either a woman or a man, and the victim and harasser can be the same sex.
Although the law doesn’t prohibit simple teasing, offhand comments, or isolated incidents that are not very serious,
harassment is illegal when it is so frequent or severe that it creates a hostile or offensive work environment or when it
results in an adverse employment decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.

Sex Discrimination & Employment Policies/Practices

An employment policy or practice that applies to everyone, regardless of sex, can be illegal if it has a negative impact
on the employment of people of a certain sex and is not job-related or necessary to the operation of the business.
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Sexual Harassment

It is unlawful to harass a person (an applicant or employee) because of that person’s sex. Harassment can include
“sexual harassment” or unwelcome sexual advances, requests for sexual favors, and other verbal or physical
harassment of a sexual nature.

Harassment does not have to be of a sexual nature, however, and can include offensive remarks about a person’s
sex. For example, it is illegal to harass a woman by making offensive comments about women in general.

Both victim and the harasser can be either a woman or a man, and the victim and harasser can be the same sex.
Although the law doesn’t prohibit simple teasing, offhand comments, or isolated incidents that are not very serious,
harassment is illegal when it is so frequent or severe that it creates a hostile or offensive work environment or when it

results in an adverse employment decision (such as the victim being fired or demoted).

The harasser can be the victim's supervisor, a supervisor in another area, a co-worker, or someone who is not an
employee of the employer, such as a client or customer.
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Sexual Harassment

Sexual harassment is a form of sex discrimination that violates Title VIl of the Civil Rights Act of 1964.
Title VII applies to employers with 15 or more employees, including state and local governments. It also
applies to employment agencies and to labor organizations, as well as to the federal government.

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual
nature constitute sexual harassment when this conduct explicitly or implicitly affects an individual's
employment, unreasonably interferes with an individual's work performance, or creates an intimidating,
hostile, or offensive work environment.

Sexual harassment can occur in a variety of circumstances, including but not limited to the following:

The victim as well as the harasser may be a woman or a man. The victim does not have to be of the
opposite sex.

The harasser can be the victim's supervisor, an agent of the employer, a supervisor in another area, a co-
worker, or a non-employee.

The victim does not have to be the person harassed but could be anyone affected by the offensive
conduct.

Unlawful sexual harassment may occur without economic injury to or discharge of the victim.
The harasser's conduct must be unwelcome.

It is helpful for the victim to inform the harasser directly that the conduct is unwelcome and must stop. The
victim should use any employer complaint mechanism or grievance system available.

When investigating allegations of sexual harassment, EEOC looks at the whole record: the
circumstances, such as the nature of the sexual advances, and the context in which the alleged incidents
occurred. A determination on the allegations is made from the facts on a case-by-case basis.

Prevention is the best tool to eliminate sexual harassment in the workplace. Employers are encouraged to
take steps necessary to prevent sexual harassment from occurring. They should clearly communicate to
employees that sexual harassment will not be tolerated. They can do so by providing sexual harassment
training to their employees and by establishing an effective complaint or grievance process and taking
immediate and appropriate action when an employee complains.

It is also unlawful to retaliate against an individual for opposing employment practices that discriminate

based on sex or for filing a discrimination charge, testifying, or participating in any way in an investigation,
proceeding, or litigation under Title VII.
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