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PUBLIC DEFENSE SERVICES COMMISSION 
 

OFFICIAL MINUTES 
 

August 10, 2006 Meeting 
Office of Public Defense Services 

1320 Capitol Street N.E. 
Salem, Oregon 97301 

 
MEMBERS PRESENT:  Barnes Ellis 
    Shaun McCrea  
    Jim Brown 
    Chip Lazenby 
    Mike Greenfield 
    John Potter 
    Janet Stevens 
    Paul J. De Muniz 
 
 
STAFF PRESENT:  Peter Ozanne 
    Kathryn Aylward 
    Peter Gartlan 
    Laura Anson  
     
 
 
 
    The meeting was called to order at 9:03 a.m.   
 
Agenda Item No. 1 Minutes of the June 2006 meeting 
 
  The Commission reviewed and approved the minutes of its June 15, 2006 meeting.   
 
  MOTION:  Mike Greenfield so moved; John Potter seconded the motion; the motion carried.  

VOTE 4-0. 
 
Agenda Item No. 2 OPDS’s Monthly Report 
 
  Peter Ozanne requested any comments and suggestions from the Commission with regard to 

the two attachments accompanying this item on the Agenda: (1) a June 22, 2006 letter from 
Dick Garbutt on behalf of Klamath Defender Services, summarizing the consortium’s 
progress in considering and adopting suggestions and recommendations in PDSC’s Service 
Delivery plan for Klamath County and (2) OPDS’s Draft Report to the Commission on 
critical issues in the delivery of public defense services in juvenile dependency cases.  

 
  Kathryn Aylward described the Contract and Business Service’s progress in developing new 

procedures and processes to perfect appeals in juvenile cases.  Peter Gartlan reported on the 
Legal Services Division’s progress in reducing its appellate backlog. 

 
Agenda Item No. 3 Challenges in Delivery Public Defense Services in Juvenile Delinquency Cases 
 
   Judge Terry Leggert from the Marion County Circuit Judge, Orin Bolstad, a forensic clinical 

psychologist and Kathy Berger, a public defense attorney with extensive experience in 
handling juvenile delinquency cases, gave presentations and answered the Commission’s 
questions regarding the challenges facing attorneys and the Commission in delivering public 
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defense services in juvenile delinquency cases and the quality of those legal services. 
   

   [The Commission took a break in the meeting from 10:50 to 11:02 a.m.] 
 
Agenda Item No. 4 Review and Approval of OPDS’s Proposed September Emergency Board Presentation 

& Proposed 2007-09 Budget 
 
   Following Kathryn Aylward’s explanation of OPDS’s proposed letter and report to the 

Emergency Board, which was intended as a submission to the Board in preparation for its 
September 20-21, 2006 meeting, and following questions from PDSC’s members, the 
Commission approved OPDS’s proposed submission to the Emergency Board subject to 
minor revisions. 

 
   MOTION:  Janet Stevens moved to approve the submission; Jim Brown seconded the 

motion; the motion carried.  VOTE 7-0. 
 
   Following Kathryn Aylward’s presentation of PDSC’s proposed budget for 2007-09, 

questions and discussions of the Commission’s members regarding the proposed budget and 
their deliberations regarding fair and adequate hourly rates for public defense services, PDSC 
approved its proposed budget for 2007-09 as follows: 

  
   Essential Budget Level $201,851,637 
   Policy Packages: 
          100 Juvenile Dependency Appellate FTEs* $958,926 
        101 Employee Commensurate Compensation $350,569 
        102 Trial-Level PCR FTEs* $835,293 
        103 Public Defense Provider Compensation 
                  Public Defender Salaries Commensurate with DAs $6,211,003 
    Hourly rate for attorneys** 
    Hourly rate for investigators $2,616,474   
    
   * The total for these policy packages will be reduced by an offsetting reduction in Public 

Defense Services Account expenditures. 
 
   ** The Commission instructed Kathryn Aylward to calculate the cost of this package based 

on $70/hour for non-death penalty and $95/hour for death penalty representation. 
 

   Shaun McCrea moved to adopt the proposed budget with the components described above; 
John Potter seconded the motion; the motion carried.  VOTE 6-0. 

 
   The Commission convened an Executive Session at 12:35 p.m. to discuss its search for a new 

Executive Director. 
 
   
 

 
 



PUBLIC DEFENSE SERVICES COMMISSION 
 

UNOFFICIAL EDITED TRANSCRIPT 
 

August 10, 2006 Meeting 
Office of Public Defense Services 

1320 Capitol Street N.E. 
Basement 

Salem, Oregon 97301 
 

MEMBERS PRESENT:  Barnes Ellis 
    Shaun McCrea  
    Jim Brown 
    Chip Lazenby 
    Mike Greenfield 
    John Potter 
    Janet Stevens 
    Paul J. De Muniz 
 
 
STAFF PRESENT:  Peter Ozanne 
    Kathryn Aylward 
    Peter Gartlan 
    Rebecca Duncan 
    Laura Anson  
     
 
 
TAPE 1, SIDE A 
 
    [The meeting was called to order at 9:03 a.m.]   
 
Agenda Item No. 1 Minutes of the June meeting 
 
003 Chair Ellis The first item is the minutes of the June 15th meeting.  Are there any additions or corrections 

to either the summary minutes or the transcript?  I had a couple on the transcript.  On page 10 
in the middle of the page, the second line, line 176, where it says “contracting” it should be 
“competing.”  Then on page 16, line 46, the word “court” should be “report.”  On page 38, 
“Bill Reilly” should be “Bill O’Reilly.”  Are there any other additions or corrections?  Is there 
a motion to approve the minutes as corrected? 

 
  MOTION:  Mike Greenfield so moved; John Potter seconded the motion; hearing no 

objection, the motion carried.  VOTE 4-0. 
 
Agenda Item No. 2 OPDS’s Monthly Report 
 
033 P. Ozanne As I indicated to you in an email message, the attachment to this portion of the agenda, 

Attachment 2, involves matters that will be taken up at a subsequent meeting.  But I thought 
you could review this material and pass on any comments you might have.  The first item in 
the attachment is a June 22nd letter on Klamath Defender Services letterhead from Dick 
Garbutt, who’s the consortium’s administrator.  That letter is a follow-up to our visit and 
service delivery plan in Klamath County.  It turns out that Mr. Garbutt won’t be able to make 
the Commission’s September meeting in Astoria.  With your permission, he plans on 
attending your October meeting in Welches to answer your questions and discuss the 
consortium’s progress.  In the meantime, if you have questions or concerns, I can pass them 



on to Mr. Garbutt.  The second item is a draft report on juvenile dependency following our 
May meeting in Portland.  I expect that this report may eventually be combined with a report 
on juvenile delinquency following today’s meeting and discussions.  It was my intention for 
the report to serve as a documentary record of your and OPDS’s investigations and the issues 
and concerns that have been brought to your attention as a result of those investigations.  As 
you know, there is probably going to be a fair amount of attention in the next legislative 
session with regard to juvenile dependency.  So this particular report may be a useful 
document during the session.  Again, if you wish to give me your written or oral comments, 
any way you want, I would appreciate it.  Otherwise, the report will be presented to you at 
your next meeting for formal review and approval.  Those are all the items that I have for 
OPDS’s report.  Kathryn, do you have any items from Contract and Business Services? 

 
062 K. Aylward There is just one thing that I wanted to mention.  We had talked before about centralizing the 

appeals of the juvenile cases so that there would be a web intake form similar to the direct 
criminal appeals; and that those would then be handed out by our office.  I just wanted to say 
that we have made great progress.  The forms are ready to go live as soon as we are ready for 
intake.  There will be a database that will automatically generate a letter to the client and 
notice of appeal and start production of transcript.  So all that stuff is good to go.  I just 
wanted to let you know that we are getting there.  It will be a matter of weeks. 

 
070 Chair Ellis Good. 
 
071 P. Gartlan I thought I would report on the appellate backlog because Commissioner Brown had asked me 

at the last meeting about the backlog.  The backlog right now is at 167 cases over 210 days 
old, which is the lowest since January 2005.  Why that is a critical date is that it is the date 
that is 210 days after Blakely.  After Blakely kicked in, our backlog was going up and our 
case assignments were going up.  Now they have been trending down, and we are at the 
lowest backlog level since January of 2005.  The other part we noticed is that production is 
actually up as well from previous years.  Just a rough estimate: we are handling about 1,800 
cases a year within the office and distributing another 300 to 400 a year outside the office. 

 
087 Chair Ellis So Blakely is kind of the pig in the python? 
 
089 P. Gartlan We think so.  The next question is going to be, are there Blakely fix issues that should be 

coming our way soon?  What I mean is, the Legislature passed Senate Bill 528, which was the 
Blakely fix.  So now at the trial court levels, we will see what kind of issues are developing 
there with respect to challenges to that legislative fix.  So far, we don’t think that there are 
going to be too many global challenges.  The Supreme Court’s opinions in Gornick, Perez, 
Upton and Sawatzky pretty much pulled the rug out from under global challenges.  So what is 
left is going to be challenges to individual aspects of the Blakely legislation – individual 
challenges to some of the aggravating factors.  Does that make sense? 

 
102 Chair Ellis It does; and I know we are going to get to the E-Board submission later in the meeting, but it 

does seem to me that it is significant that this big run up in appeals, which is a big part of the 
backlog, or apparently at least a piece of it, is a single, nonrecurring issue. 

 
110 P. Gartlan I hesitate to say that, and here is the reason: in prior years, our non-trial type appeals were 

very low.  They numbered about 300 to 400 assignments.  Now those assignments are up 
because of Blakely, and those are up over a 1,000 per year.  So our office is processing over a 
thousand guilty plea type cases. 

 
118 Chair Ellis If I understand that, the 111 percent increase that Kathryn has in the report for the E-Board – 

at least a portion of that – is a single nonrecurring phenomenon.  But what you are saying is 
that another portion of it is the likely ongoing litigation over Blakely. 
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124 P. Gartlan Yes, because we still process guilty plea cases.  So even though a lot of the Blakely issues 
have been decided by Supreme Court cases, we still have to review them and process those 
cases.  Whereas before, we did not have as many claims because the caseload was getting 
settled under the guidelines.  To the extent that there are still issues remaining after Blakely 
and the Blakely fix legislation, those are still being played out.  But the caseload is settling, so 
processing those 1,100 cases per year gets easier.  But they are still there. 

 
138 Chair Ellis Did you have more you wanted to share?  Other questions? 
 
151 P. Ozanne We will ask Judge Leggert to come up, once she catches her breath, and talk about the 

challenges lawyers face in juvenile delinquency cases.  As you all no doubt recall, Judge 
Terry Leggert was kind enough to speak to us some months ago about the delivery of criminal 
services in Marion County.  Obviously, that was very helpful.  Judge Leggert has not only had 
extensive experience in criminal matters as a judge and a lawyer; she has a lot of experience 
with juvenile law and juvenile delinquency.  So I asked Judge Leggert to come and kick off 
this session on the challenges that lawyers face in juvenile delinquency from a judge’s 
perspective.  And with that, Judge, have you caught your breath? 

 
162 Judge Leggert I am fine. 
 
163 Chair Ellis Peter, to put it in a little additional context, we had a significant meeting in Portland a few 

months ago on juvenile dependency and the draft report on that has been circulated.  This is 
the second prong of our efforts to come to grips with issues in the juvenile area.  This is the 
delinquency piece. 

 
171 P. Ozanne For your information, Judge, you can take this copy of our draft report on juvenile 

dependency with you.  We will probably prepare a delinquency report following this meeting. 
 
172 Judge Leggert This would be nice to have because the Law Commission is continuing working on revisions 

to the Juvenile Code, with a particular focus on dependency issues.  I am on that commission 
with Senator Brown.  Maybe it would be good if you asked me questions.  I was in charge of 
our juvenile court for six years.  I was a district attorney when Mike Greenfield was the 
director of the juvenile department here and Judge Norblad was the judge.  I am on the 
Juvenile Code Revisions Commission.  It was supposed to be a two-year project, and I think it 
has been about six or seven years.  Just a couple of things: it varies dramatically around the 
state regarding how juvenile departments, and I should say DA’s offices in particular, handle 
juvenile cases.  To give you some background on that, Linn County, when I was an AG, did 
not do their support enforcement.  They let the Department of Justice do it.  They also did no 
dependency cases, but they did handle the delinquency cases.  As an AG, I did the 
dependency hearings in that county.  It is interesting.  When I became a judge, I saw where 
we had some cases that bordered on Linn County.  One delinquency case was pretty striking.  
When Measure 11 was first passed, juveniles fifteen and older were automatically sent to 
adult court.  In our county, the DA said, “We are going to make assessments about whether it 
is appropriate to charge a fifteen-year-old with a Measure 11 crime in individual cases.”  We 
had a case that was an armed robbery, where there was a fifteen-year-old.  It was a car jacking 
with guns, cousins, older brothers.  I’m not sure exactly how she was related to the adults who 
were involved.  She was with them.  She did do enough to be an aider and abettor legally.  
They called Linn County and told them she testified and said who the people were and the 
participants.  She had never been in trouble before.  They said, “I am sure you don’t want to 
charge this person as an adult.  You have to charge her in juvenile court in Linn County 
because that is where she lived at the time.”  They said “No.  We don’t want to be bothered 
with that.  Just charge her as an adult.” It ended up they asked me if I would agree to accept 
an admission for a delinquency petition in Marion County because she lived there.  That is 
always a little bit shocking to me – the extreme differences in how children are treated.  
Another example in our county: when I came on board – this was really before it became a 
mandatory reporting for sex offenders and things like that -- a lot of young offenders who 
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committed sex offenses were sexually assaulted themselves.  So they were doing deferred 
delinquencies and sometimes that didn’t work.  When I became a judge, sometime soon after 
that, they split OYA from DHS and the resources between the two were split.  What happened 
in the delinquency area is, in order for juveniles to get the resource of the sex offender 
treatment that they needed, they had to be adjudicated.  All the resources for that went to 
OYA.  We worked out a system where they would admit and state that they needed treatment, 
and we put it right in the order that, if they successfully completed sex offender treatment, 
then we would undo the admission so they wouldn’t have it on their record.  Trying to get the 
treatment they need is the worst part about juvenile law.  You do all kinds of things to get 
around the rules to get the kid in the right place for the treatment they need, and it is still a 
mess because of the lack of resources.  In other counties, they just adjudicate or say, “Okay, 
you committed a sex offense.”  Now, of course, I am sure you all know it is a life-time label 
of sex offender.  It is pretty draconian for a twelve-year-old who has been sexually assaulted 
and they act out sexually.  But you want to get them into treatment so that they don’t do that 
as an adult and be labeled as a sex offender.  So we did some innovative things to avoid this.  
I think in a lot of counties that doesn’t happen.  So statewide you just have a real mix of what 
is happening with kids.   

 
248 P. Ozanne Judge, one of the things we have observed in dependency and delinquency cases, which 

relates to your observations about how the state handles them, there are wide variations.  It is 
driven by variations in prosecution practices and how judges operate.  But another variation is 
the quality of juvenile law practice throughout the state.  I would ask if you could give us a 
sense of what you think juvenile delinquency representation requires as a practice specialty 
and what your observations have been both as a judge and a lawyer with regard to aspects of 
practice that need more attention by the defense. 

 
260 Judge Leggert To start off with, from the time I was a prosecutor and then a judge, in our county we are 

really blessed with high-quality attorneys doing work at the juvenile department and  
representing parents and children.  I know when I was a prosecutor, Jay Harris, one of the best 
criminal attorneys in town, was one of the attorneys that worked out there.  So the people on 
the other side were very talented attorneys and that has continued.  I will say in the 
dependency arena that our consortium looks for people who have a lot of expertise, not just in 
juvenile law but also in domestic relations, because they really overlap quite a bit in terms of 
what we do.  In the delinquency area, sure, you need expertise in criminal law.  There is no 
question about that.  I think as the laws have become more complex, this has become even 
more important.  For example, under sentencing guidelines, you use juvenile convictions in 
the adult arena to determine the length of sentences.  All of a sudden there was a more 
heightened emphasis on what is happening in the juvenile arena.  If you just walked in there 
and pleaded people out in juvenile cases because you are going to be on probation and not 
much is going to happen with them, then they move into the adult arena and all of a sudden 
that is a really big deal.  When I went into the juvenile court and took over there, there had 
been a practice where they were taking admissions in what would be person felonies from 
juveniles with no lawyers.  I said, “Whoa,  I know you want to admit you did it, but wait a 
minute, let’s appoint an attorney.”   I think this has continued to increase the emphasis in the 
juvenile arena on delinquency work.  I just talked about the mandatory, life-time sex offender 
registration, so it really has changed.  Also, at the Code Revision Commission, we have been 
talking about what happens to the child before they come forward, and looking at the 
interviews by the juvenile departments.  They have been a little bit more circumspect about 
asking what happened and just going into court and working something out; whereas now, it 
is having a bigger impact, depending on the sex offenses.  I will say that the idea of highly 
skilled attorneys representing juveniles is not statewide – 100 percent not statewide.  It 
happens in Portland, it happens in Marion County, but my colleagues around the state -- and I 
am sure you have talked to some of them – say it is just catch as catch can.  That scares them 
and it scares me. 

 

 4



312 Chair Ellis I am interested in how the defense services in juvenile cases should be distinguished from one 
another.  What I am getting at is, we have a lot of providers that are juvenile providers and, 
frankly, it is not clear to me whether we should combine dependency with delinquency or 
whether delinquency cases really are more like criminal defense cases for adults.  Is it more 
logical to have a dependency provider, who is active in the adult criminal defense field, also 
doing juvenile delinquency?  Or should juvenile delinquency be thought of as separate from 
the other two? 

 
326 Judge Leggert That is a good question.  In our county, it isn’t always separate.  There have been people who 

have a specialty in criminal defense work, but also have a private practice in juvenile work.  
And they are great at both.  We have tried – and it didn’t work very well – to appoint lawyers  
to represent the parent who is charged in the adult arena and do dependency work too.  So that 
one lawyer did both.  I agree with you, you need to have a criminal background. You can not 
just take someone who does domestic relations and dependency work, but sometimes does 
delinquency work.  I am sure Ms. Berger would say she has done this on more than one 
occasion: she filled the role in a delinquency case that becomes a dependency case.  That is 
what you want.  You are trying to move that sex offender over to the dependency arena.  So 
you need to understand how to do that – what does that look like, what are the alternatives?  

 
343 Chair Ellis From our contract administrative perspective, would you encourage us to think in terms of a 

single contractor combining criminal and delinquency practice, or a single contractor 
combining dependency with delinquency practice?  Or do you think we ought to be looking at 
delinquency practice on a stand alone basis? 

 
353 Judge Leggert The cases so often end up being combined.  
 
354 Chair Ellis Cases of – 
 
354 Judge Leggert Juvenile cases. You will have a dependent youth who is your client and then they commit a 

delinquency offense.  You don’t want to shift lawyers if you don’t have to – if the lawyer has 
the skills.  It seems to me you would be asking the lawyers, “Do you have the skills to do the 
delinquency case?” and then say, “You need to be certified to do one or both.”  Just because 
you are a juvenile lawyer doesn’t mean you might not have the skills to do either one.  One of 
the lawyers they just hired here in Marion County came from adult criminal practice.  They 
decided they needed more help in the delinquency arena, and that is all he is doing.  You 
could have them self-designate whether they have those skills.  There are times when you 
wouldn’t want to be so rigid about it because I don’t think it would be good to change 
lawyers.  I guess you could have two lawyers; that would be possible.  Sometimes the only 
thing some of these kids have that is consistent is the judge and the lawyer.  Their case 
workers change monthly.  Probation officers tend to stay with them, but I don’t know how 
many times, during a dependency case, every other week we have a different case worker. 

 
378 Chair Ellis We were very impressed from the dependency meeting that we had with the complexity of the 

legal issues a qualified dependency lawyer needs to deal with – an overlay of complicated 
federal regulations on top of state issues, overlaying this very difficult field of child 
psychology and everything else that is going on.  How would you characterize the 
delinquency practice?  Is it as sophisticated from a legal point of view as dependency?  Is it as 
sophisticated from a legal point of view as adult criminal? 

 
391 Judge Leggert It is as sophisticated as adult criminal because that should always be on your radar.  There are 

all the mental health issues, and there isn’t anything in place to deal with those issues right 
now.  There is a whole group of kids who are really young who are charged with crimes.  
There is a whole bunch of literature about whether they can understand and aid and assist in 
their own defense.  Do they know what they are admitting to?  At what level do they know 
what they are admitting to?  What are they charged with?  There is that issue because they are 
only twelve or thirteen.  Do they know what a trial is?  And let’s add the fact that it might be a 
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felony!  Do they know what impact that might have on them when they are eighteen?  Just 
trying to explain that to them is a huge challenge.  So, we are kicking around at the 
Commission the idea of adopting some laws that they have in other states that say you 
suspend the case until we make sure that he or she understands what they are doing.  We just 
always said, “Sure, go ahead.”  It didn’t matter before because there weren’t all these 
collateral consequences when they got out of it.  Now, there are so many that you have to take 
a step back.  There are a lot of issues regarding jury trials, because juveniles don’t get jury 
trials.  That idea keeps getting pushed as the consequences become greater.  Then there is the 
fact that, if you are not mentally competent as an adult, you have the Psychiatric Security 
Review Board.  Well, we just started juvenile PSRB and, again, there are a lot of issues 
around that.  Should this person be admitting, and do you let the fifteen-year-old mentally 
deficient person make that decision like we do in adult court?  Those are pretty complicated 
issues.  So I would say it is at least as complicated as the adult practice.  Then, along that line, 
you say, “Do I want to pursue a motion to suppress or do I want to accept the equivalent of a 
plea bargain in juvenile court?”  That goes on all the time.  Is there enough evidence to 
convict the youth?  And that is weighed with the fact that you don’t get a jury trial.  So if your 
defense attorney said “Gee, I am going to have a judge decide this case,” is there a legal 
defense?  It is complicated. 

 
437 Chair Ellis How is it being handled in Marion County?  Is the delinquency representation being assigned 

to MCAD, or through the juvenile consortium? 
 
440 Judge Leggert The juvenile consortium. 
 
441 Chair Ellis That is the common theme.  Then within the juvenile consortium, are lawyers dividing 

between dependency specialists and delinquency specialists, or both? 
 
445 Judge Leggert Some do both, and some just do delinquency.  Several of the people who are in the 

consortium have done adult criminal defense work.  We now have specialists who only do 
juvenile delinquency work.  Lindsay Partridge joined the consortium and he is a highly skilled 
criminal defense attorney.  What I keep complaining about is they seem to take the best 
attorneys from MCAD and put them in the juvenile consortium. 

 
455 Chair Ellis That is sort of the attorney’s choice, I think. 
 
455 Judge Leggert Right.  You would have to ask them.  They may have people who say they don’t want to do 

the delinquency work.  I just know that Martin Habekost and Lindsay Partridge have gone 
over there.  Tahra Sinks is somebody else who has represented people in criminal court.  I 
think she now might just be doing dependency and not delinquency.  You will have to ask 
them.  I can’t think of anybody in the juvenile consortium who hasn’t done adult criminal. 

 
467 Chair Ellis You obviously don’t have to get into the individuals, but how do you gauge the quality of the 

service that is being provided by the consortium in the delinquency area, both in terms of 
competence of the lawyers and the responsiveness, communication and timeliness of their 
appearances? 

 
474 Judge Leggert On all of those I think they are fine.  I don’t see any problems.  I did when we were struggling 

with a procedure I’ll call deferred sentencing.  They were just right there working with the 
DA and myself.  They were right in there saying “You know what, my client needs to be able 
to get into this program.  They need to admit to X, but the DA says they will charge this.  Are 
you okay taking an admission if that will get my client what he needs and everybody is in 
agreement?”  What does their client need?  The biggest problem I found with delinquency 
was, the kid has X needs and there are only so many programs and so many openings, and this 
is the right program; and not putting them in the program that has openings, but putting them 
in the program that the kid needs, whatever it is, so you don’t see them again.  They are just 
very aggressive and aware of what programs their clients need.  I am sure they work with the 
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juvenile department too.  The juvenile probation officers were really good about that, and I’m 
not just saying this because Mike is here.  But they were really good about finding the right 
programs and getting the kids what they need.  But when you bump it up a step to OYA, 
there’s a big gap.  I don’t know if it is the number of clients they have or what it is; maybe 
just not knowing or not being able to get what they need for their clients.  It is really kind of 
sad.  This one girl’s dad was a drug addict and the probation officer told me her dad had to 
sign something so she could get into a drug program herself.  He wouldn’t do it and I said, 
“Sign it or you are going to jail,” and then he signed it.  She goes to the program, she is 
released to OYA, they tell me where she is going, and she is going to live with her dad.  I said 
“Whoa!” So I set a review hearing, and the dad came.  That day he went home and stole all 
her stuff and disappeared and she never saw him again.  They just had no idea of that prior 
stuff.  But the attorneys are real aggressive on that.  I think that is really one of the big things 
that they have to do.  You don’t want to see your client coming back. They have to have the 
right support system and get in the right treatment programs.  That is really the challenge. 

 
526 Chair Ellis Do you think the consortium is able to attract enough lawyers to do the work, or is it difficult 

to attract lawyers? 
 
529 Judge Leggert They just keep taking the best people from MCAD is all I know.  Every time they do it, it is 

frustrating to me because, right now, I am full-time handling the adult criminal docket.  I 
haven’t seen that as a problem.  Again, you would probably have to ask them, but I don’t see 
that as a problem for them.  But my colleagues statewide say, and it is my understanding in 
some of the smaller counties, that juvenile practice is the last thing that the lawyers want to 
do.  I have heard this from down south and the coast – they show up and they don’t know 
what they are doing. 

 
544 Chair Ellis What is driving this in Marion County – the attraction to do the delinquency work versus the 

MCAD work? 
 
547 M. Greenfield The impression that I had when we met in Marion County was that Judge Abernethy was 

essentially managing the attorneys in terms of scheduling and taking a very strong role and 
very assertive role and actually performing as the de facto manager of that function. 

 
555 Judge Leggert Even if you back up and Judge Norblad –   
 
558 M. Greenfield He is pretty aggressive too. 
 
558 Judge Leggert As Chief Justice De Muniz knows, there are high quality lawyers out there doing all of the 

work.  Maybe they couldn’t say no; I don’t know.  So there was this kind of legacy.  I know 
one of the attorneys who works out there now, Dick Condon, used to work with Jay Harris.  I 
think that is when he started doing juvenile work.  It is not full-time practice because they do 
others things too.  But it complements what they are doing in the other kinds of work.  Our 
county has the second highest number of petitions in the state.  When I was in juvenile court 
about six years ago, I kept thinking the numbers were wrong because Multnomah County had 
3,500 and we had 2,300.  The next highest was Washington County, which had 1,100.  Lane 
County had 1,000 and their populations are much bigger.  Clackamas County had just under 
1,000.  So we were more than double any of these other counties, and the numbers remain the 
same.  Last year, we had several months where we had more petitions filed than Multnomah 
County.  So it is big.   

 
585 Chair Ellis Marion County obviously has a significant Hispanic population and some other distinct 

minority populations.  How does that play out?  Are the lawyers able to handle the 
communication issues? 

 
592 Judge Leggert I know at least one and maybe two of them are bilingual.  I don’t mean they are certified 

bilingual, but they speak Spanish.  I know the juvenile department struggles with it.  It is 

 7



important, but it is not as important in the delinquency area with the kids as it is with their 
parents. 

 
601 Chair Ellis Because the kids are more language savvy. 
 
601 Judge Leggert Right, they don’t need it.  That is another bill we got passed with the juvenile consortium and 

I testified in favor of it – having interpreters for the parents.  It used to be that the statute said 
you didn’t have interpreters for the parents unless the child was adjudicated.  So the youth 
would tell their parents, “Oh yes, I don’t have to go to school anymore.”  That happened, and 
the parents said, “Okay.”  So the power shifted to the kids.  In the delinquency arena, it is real 
important for the parents.  

 
617 Chair Ellis Any advice or recommendations to us about how we can better do our job of providing 

competent counsel? 
 
622 Judge Leggert I agree with you that people have to have the skills in delinquency practice. You just can’t 

say, “I am a defense attorney and I also can do juvenile work.”  They need to have those 
skills, and they should at least be as competent as you would be to represent an adult criminal 
defendant.  So however you figure it out; whether you have criteria that you have to meet.  
The skills for dependency and delinquency are different.  If you have the dependency skills 
and your youth commits a delinquency offense and you don’t have delinquency skills, do not 
represent that youth.  Find somebody else that does.  I think you need to make that real clear.  
That it is not a minor thing; I don’t care what the charge is.  I don’t think that you can say, 
“You are doing adult criminal work, so you can do juvenile work.”  They are different skills 
and the kids are treated differently.  

 
[Tape 1; Side B] 
 
053 Judge Leggert It is just not okay to say, “I am representing adult criminals,” and once in a while go over here 

and do a juvenile case.  That is not going on in our county, but it is in other counties. 
 
055 Chair Ellis I think what I am taking from your comments is, at a minimum, they have to have competence 

in adult criminal practice, but that is just the starting point. 
 
057 Judge Leggert That’s right. 
 
058 Chair Ellis I also take from your comments that, at least in this county, adult criminal work is kind of a 

farm team for delinquency. 
 
059 Judge Leggert There are good people who stay in MCAD.  But what I see is that attorneys with problems at 

MCAD aren’t going to the juvenile consortium.  The juvenile consortium is taking some of 
the best people from MCAD.  I think the other thing too is, the judges are creating an 
environment where they make it attractive.  In our county, there has been a line of people 
serving as juvenile judges.  I did it for six years and Tom Hart and Judge Abernethy served 
about the same length of time, even though she said she was going to do it for a year.  The 
same thing is true in Multnomah County.  I think there are a lot of counties now where the 
judges are saying that juvenile is important work.  That just didn’t use to happen.  It was a 
place where people just went.  It was a bad place to be.  It was the same with the DA’s 
offices.  Now they are saying, “You know, this is an important place to be,” and we are 
putting people there who want to be there.  There is more respect for the practice and the 
judges want lawyers out there who know what they are doing.  By the way, the judges are 
getting trained too – through “The Eyes of the Child.”  That program used to be a conference 
in the summer for judges who wanted to do juvenile work and learn more about it.  The 
number of judges that go to that program now is huge.  So judges want to do it and they know 
what the laws are.  So they are demanding that of the lawyers. 
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077 Chair Ellis This is probably impossible to demonstrate statistically, but let me try an optimistic thought.  
Obviously, the juvenile delinquent is your most likely person to end up as a repeat offender in 
the adult system. 

 
083 Judge Leggert You can say that. 
 
083 Chair Ellis The question I have is: do you believe that, anecdotally or just based on your own experience, 

providing quality defense lawyers at the juvenile delinquency stage, and all the education that 
this involves, has the potential of diverting potential adult offenders? 

 
088 Judge Leggert What you need, in order to have kids change, is money for the necessary programs, whether 

they are a dependent or delinquent youth.  Like that girl who I told you about.  She is fourteen 
or fifteen and her dad took everything.  It costs money to have her in that drug program in 
order to keep her clean and sober.  You can’t just say “Okay, you are fourteen, your dad is 
gone and you just came out of a drug program.  We are going to have you go live with your 
sister.”  It costs money.  The people representing delinquent youth are fighting for resources 
and the good ones are going to find the right resources, so that the kids get the help and they 
don’t end up as adult offenders.  But if we don’t put money into this area it will happen.  I am 
sick of people saying, “We care about kids, we want to help kids; however, we won’t give 
them any money and we won’t give their parents drug treatment.”  Hello!  If the kid gets in 
drug treatment and the parents are still drug addicts, the kids are going to use when they get 
out.  You need to put money in these programs, if you want it to stop.  The cycle is going to 
stop here if we put the right resources into it.  If you have quality people helping them and not 
just saying, “Plead guilty, you’ll be on probation and you’ll be fine.  You are going home and 
live with your drunk dad.”  That is not going to help.  You have to have people who care 
about kids and care about what they are doing.  When you asked if they are more likely to be 
adult offenders; yeah, given nothing.  If you do nothing, they are going to keep committing 
crimes.  That is simple enough. 

 
111 J. Potter Judge, we are always heartened when we hear from you that the bar in this county is doing a 

good job in juvenile representation.  What I didn’t hear is your assessment of the caseloads 
that these lawyers are handling in juvenile cases.  Are the caseloads acceptable? 

 
117 Judge Leggert I don’t know what it is right now in terms of numbers.  I just know that they keep adding 

people, and they are good people.  You might want to get better information from them.  I 
didn’t feel like they were overloaded when I was the juvenile judge, and I was very careful 
not to put them in a place where they wouldn’t be prepared in terms of setting trials.  Some 
judges require that you need to try this case in a certain amount of time.  Well, you know 
what, the lawyer needs to be ready to try the case.  But you would have to ask them.  I know a 
lot of the big numbers are not delinquency cases, but a growing dependency problem.   

 
126 J. Brown My sense is totally removed from the practice area, but one of the things a competent 

practitioner does, in either a delinquency or dependency case, is to be current on not only 
what treatment options might be out there, but who has got them today and who is going to 
have them next month.  It sounds like that is happening at a pretty sophisticated level in the 
larger counties.  I am wondering, in the smaller counties where we are paying lawyers, are 
they putting in the time to find resources?  Is there any central place they can go to say, “I 
have got one of these, so who ought I to be talking to?” 

 
141 Judge Leggert I do know that, in eastern Oregon, they used to have a process where all the resources for 

juveniles were funneled through one group to try and maximize the efficiencies.  It is a waste 
of money, just because there is an opening and the kid can’t go home, to put kids in a place 
where they are not getting the right treatment.  But sometimes that happens.  The whole 
eastern part of the state had this process that they all went through.  I would expect that they 
are just as frustrated as I am, and it becomes amplified in smaller counties.  I know they are 
frustrated because every time you talk about resources like mediation in divorce cases, or 
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mediation in juvenile dependency cases or drug treatment, or psychiatric treatment for kids or 
whatever, with eastern Oregon people, they just say it is so hard because they have to drive 
long distances, etc.  So I am sure it is magnified. 

 
163 J. Brown I am wondering, it seems over the last several years we have seen some really terrific things 

happening in terms of resources for the practitioner and greater communication between the 
appellate function and the trial practitioner in the adult defense arena.  And we are constantly 
looking for the bang for our buck out of public defense services.  Is there anything we ought 
to be exploring in terms of, for example, contracting with somebody whose job would be to 
be current on the resources available and consult with juvenile practitioners in the smaller 
areas – or anything like that? 

 
173 Judge Leggert I think that would be great.  I know I do that as a judge.  Who knows about all the domestic 

relations laws?  If something comes up and you are not an expert at it – and you can’t be –
something like that would help.  I think they do that some anyway.  At the state level, that is 
something that OYA, being a state agency, can do: a lot of these kids are delinquents – like 
pre-OYA – and you want to know whether this youth will end up in an OYA facility.  Is that 
the best thing for them?  I think that is a great idea.    

 
192 Chair Ellis Any other questions? 
 
193 M. Greenfield Judge, a couple of things.  I took from your comments that, in many instances, the cost of 

admission to get resources and services is a delinquency petition; and the other one was, in 
counties where the juvenile system is not working as well as it could, is there an equal 
problem on the prosecution side, where they are not knowledgeable and are taking shortcuts? 

 
200 Judge Leggert Or don’t care.  We were stunned at how many youth under eleven were charged with 

delinquency when we were trying to figure out this statute we wanted to pass, which talks 
about whether the child is able to understand what we are talking about – not that they are 
mentally defective, but that they are just too young.  They don’t get it, they can’t. 

 
207 M. Greenfield So, from a prosecution prospective, it is perhaps a caseload issue, or a per hour issue?  It is 

just a low priority. 
 
208 Judge Leggert Yeah, a low priority; and then they just say, “Okay, they committed a crime.  I’ve got to file.”  
 
211 Chair Ellis Thank you very much. 
 
212 P. Ozanne I would like to ask our other two guests to come up together and I will introduce them.  I want 

to welcome Dr. Orin Bolstad, a highly regarded forensic clinical psychologist.  I shared his 
resume with you to indicate his background and experience.  I call your attention to the 
second page of his resume, which I understand in talking to Dr. Bolstad will be the subject 
that he’ll be covering today.  Doctor, we do have a tape recorder for you because I also 
understand you have something you want to play back during your presentation as well.  If 
you look at the top of page two, under “forensic psychological evaluation,” Dr. Bolstad 
specializes in “child, adolescent and young adults in the areas of aid and assist, Miranda 
evaluations, psychosexual evaluations, mitigating circumstances, guilty but insane, and 
assessment of risk for violence and comprehensive psychological evaluations.”  As you can 
see from his resume, Dr. Bolstad’s specialty is juvenile law and he will tell us how important 
mental health and psychology issues are in the practice of juvenile delinquency law.  Kathy 
Berger, who many of you know, and she has been to our meetings before, is a highly regarded 
juvenile and criminal lawyer.  Kathy for a considerable time specialized in juvenile law and 
now, I am happy to say, has become one of our contractors specializing in murder and  capital 
cases.  She has conferred with Dr. Bolstad in preparation for today, so the two of them will 
present together.  Thank you very much for coming. 
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235 K. Berger I want to try to answer some of the questions you asked Judge Leggert, and explain to you 
what it is like to represent kids in delinquency cases.  Imagine that you are representing a 
fifteen-year-old girl who is charged with DCS, delivery of a controlled substance, and PCS, 
possession of a controlled substance.  There is a winning – absolutely not a question in your 
mind – a winning motion to suppress in the case.  You talk to her and you find out that her 
boyfriend is a 22-year-old man who you believe is getting her ready to be a prostitute.  She is 
an IV heroin user.  That was the drug that she had in her possession when she was arrested.  
She is not looking healthy and she is having unprotected sex.  She lives with her mother, who 
is in Section 8 housing.  The district attorney has offered you a plea to possession of a 
controlled substance because your client needs inpatient drug treatment, and the only way she 
can get it is if she is on probation.  This is her only charge and you are her lawyer.  

 
253 Chair Ellis You can either win the case – 
 
253 K. Berger You can either win the case and, if this is an adult there is no question if you are a criminal 

defense lawyer.  You do the motion to suppress and you win the case.  It never even enters 
your mind what the collateral consequence of winning this case are and what affect it has on 
your client.  You may worry about it.  You may talk to your client about it.  But you also 
figure she is an adult and she knows what she is doing and she tells you, “I want to win this 
case.”  On the other side, you heard Judge Leggert talking about how the delinquency system 
and the delinquency lawyers that she termed as good were the ones that were able to get their 
clients into the appropriate services and get them the services that they need.  Because she is 
fifteen years old and you know that this girl really needs inpatient drug and alcohol treatment 
– and there are probably some mental health issues – and you also realize that if she admits to 
a PCS she may not be able to go back and live with her mother in Section 8 because the 
Section 8 housing won’t allow it.  But nobody has actually told her mother that.  Her mother 
may or may not have mental health or drug issues, and you have got to deal with the 
relationship between the mother and the daughter and figure out how that is working.  Is the 
mother going to be a support person, or is she actually dragging this kid down?  You have to 
deal with that.  Being a delinquency attorney is like playing chess in 3-D.  It really is because 
you have to not only look at what is my strategic move; but you have to think three steps 
ahead and figure out what this child needs.  My ethical obligation as an attorney is to do what 
my client tells me to do, and I think that doesn’t matter whether my client is a twelve-year-old 
or a 32-year-old.  No where in my ethical obligation does it say, “If your client is twelve, it is 
okay to do whatever you think is best for the kid.”  My ethical obligation as an attorney is to 
explain the options to my client and then, after my client makes a decision, go forward with 
that.  I am stuck with trying to explain all this to a fifteen-year-old.  Now, do I go and meet 
this 15-year-old and do everything I can to convince this fifteen-year-old, who doesn’t want to 
go into drug treatment by the way and loves her 22-year-old boyfriend and thinks that they are 
going to have a great future together, what I think should happen.  Yeah, of course I do.  But 
you can’t do that just by showing up one time because this kid is going to look at you and say, 
“Kid versus adult; yeah, I know what side you are playing on.  You are not on my side.  You 
are on their side.”  A delinquency attorney has to have a lot of contact with any teenage client 
because you can’t show up one time and say to a kid “Okay, you have a motion to suppress 
here.  This motion to suppress, I think we can win.  The other option is the DA has offered 
you a plea to PCS.  If you go for that, you can get into drug treatment and probably a lot of 
your life problems will be solved.”  The kid is just going to look at you like, “Huh, what are 
you talking about?”  The first question I have to ask any of my clients on a delinquency case 
is: “So I am your lawyer.  Do you know what a lawyer does?”  That is how basic you have to 
start: “This is what a lawyer does and I am going to prove to you that I am on your side by 
every time I tell you I am going to show up, I have to show up.”  You have to do the things so 
the kid knows that you are somebody that cares about her and will be there for her.  A lot of 
these kids haven’t ever experienced an adult who is going to do that and be there every single 
time that you say you are going to be there.  You have to be the one because you have to be 
able to get their trust so you can have the conversation about “how is your life going?”  If you 
don’t do that extra step and you just say, “Okay, you have a winning motion to suppress.  
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What do you think about drug treatment or walking the streets?” and the kid says, “Walking 
the streets,” you have done your ethical job as an attorney.  But you haven’t probably served 
your client very well.  That is what it is like representing a teenager on a delinquency case.  
And this isn’t an aberration; this is every single day.  Judge Leggert is not kidding when she 
says that the most consistent person in a lot of these kids’ lives is their attorney, and perhaps 
the judge.  A couple of weeks ago I went and witnessed the birth of a child of one of my 
fifteen-year-old clients.  Why?  Because she didn’t have anybody else in her life to be there 
when she gave birth.  So I am sitting there as a lawyer, and going to law school didn’t really 
prepare me for this one – but, “Breathe, push.”  I went to law school, but I can tell you that 
one of the reasons why I was such a good juvenile attorney is because of this man sitting right 
here.  The other thing that delinquency lawyers have to know is they have to understand how 
to even get the idea that there might be some mental health issues with their clients.  For kids, 
it is really hard to pick out a lot of the mental health issues.  It wasn’t until I did some cases 
with Dr. Bolstad that I learned some of the questions to look for, and what are some of the 
things to ask.  You can’t just ask a kid: “So, have you had any significant injuries?”  What Dr. 
Bolstad taught me is to ask them: “So, do you have any scars on your body?  Let me see them.  
What are they from?  How did you get that one?”  Those are the types of questions you are 
going to get answers to.  He taught me to look at their hands, look at their facial structure, that 
sort of thing, to see if there is anything that seems abnormal.  The reason that is important is 
because a lot of the kids that we see who are committing delinquent acts are mentally ill and 
have not been caught yet; by “caught” I mean haven’t been diagnosed yet.  There is a lot of 
cultural bias against being mentally ill, and a lot of parents aren’t going to be real thrilled 
when you start talking to them about the fact that you think their child is mentally ill and that 
is the source of his problems.  What parent wants to hear that about their child?  That he is 
just acting up or that “boys will be boys,” or that she is just running a little wild; those things 
are a little bit easier for a parent to understand and accept.  To be able say that “I think your 
child is bipolar” is really tough for parents to absorb, and yet you have to be able to identify 
the problems and ask the questions so that I even know to call Dr. Bolstad.  Without that, I am 
not doing my job.  I am going to turn it over to my colleague – 

 
371 O. Bolstad Let me suggest a process for our discussion.  Kathy and I have done this presentation before 

and we are going to be flexible and just kind of bounce off of each other.  Any time you want 
to ask a question, feel free to do so.  Can you give me some guidance as to how much time we 
have?   

 
376 Chair Ellis What would you like? 
 
378 K. Berger A cruel defense attorney once told me that they can’t do anything bad to my client as long as I 

keep talking. 
 
381 Chair Ellis Someone else said, “When you are winning, stop talking.”  How about fifteen minutes or 

something like that? 
 
383 O. Bolstad That is a tall order.   
 
384 Chair Ellis Is that too short? 
 
384 O. Bolstad Probably, for I think what we had in mind.  But I don’t want to evade.  How about an half an 

hour; can we do that? 
 
386 Chair Ellis Half an hour. 
 
388 O. Bolstad Kathy, interrupt any time you would like.  Ingrid indicated to me that the focus that she would 

like me to address today is aid and assist, so I would like to spend a little time talking about 
aid and assist issues.  There is a lot of relationship between aid and assist and Miranda, and 
certainly Kathy and I have had a lot of fun with those issues over the years.  I would like to 
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focus on aid and assist issues, especially aid and assist issues that are relevant to juveniles.  I 
would like to begin this discussion by sharing with you the critical importance of recognizing 
that there is a difference between adults and adolescents.  I think we have known that for a 
long time.  Parents know it intuitively.  I think the court has taken a position about a hundred 
years ago that stands in recognition of this difference.  The creation of the juvenile system 
was intended to provide more humane treatment for juveniles than having them go through 
the adult criminal system.  We have a long history of parens patriae in this nation.  I think in 
the 80’s and 90’s things got turned upside down with the emergence of violent crimes among 
adolescents.  It led to things like Measure 11 all over the country.  So we saw remands and 
transfers and waivers in pretty significant numbers.  I thought I would share with you some 
numbers that I just looked up the other day.  I noticed that last year there were 7,500 youth in 
America sent to criminal court by judicial discretion.  There were 218,000 who were bypassed 
from juvenile justice by a legislation that lowered the age of remand below eighteen.  My 
reading of the research, which I think this can always be debated, is that this transfer 
phenomenon that we have seen nationally has not really reduced crime.  It has not really 
protected the communities.  The last thing I would say about the transfer issue is that it has 
disproportionally affected minorities.  I think we need to recognize that adolescents are not 
adults.  The assumption behind remand and transfer is that they should be seen as if they were 
adults.  I think that, if we really understand child development, we have to recognize that this 
is simply not true.  There is a maturation curve that adolescents go through.  There are 
predictable stages of maturation, cognitively, emotionally, socially and morally.  There are 
moral stages of development.  These things are very different from the age of twelve to the 
age of eighteen.  What I would like to share with you today is that there is a lot of research 
which shows that this kind of maturation process is happening well into the 20s, such as 
abstract reasoning.  There has been a lot of research coming out of Harvard in the last few 
years that shows that abstract reasoning is still developing as late as the age of 30.  Why is 
abstract reasoning so important?  Because, without abstract reasoning, you are not able to 
very well anticipate the consequences of your actions.  You are not able to weigh options and 
see the advantages of option A versus option B.  You are not able to handle complexity.  You 
are not able to handle metaphors.  If you sit in the courtroom as often as I do, and you watch 
how much metaphorical discussion is going on in that courtroom, it is really remarkable.  And 
these kids are not following these metaphors.  They do not understand.  Let me give you an 
example of a metaphor, one from yesterday at MacLaren.  A staff member yelled at the kid 
“shape up!”  I watched the kid, and this is a special needs kid, and his reaction was to look at 
his shape.  It is very concrete and he didn’t understand that the metaphor was referring to his 
behavior.  That comes with abstract ability.  I could wax eloquent on this point, but I have 
decided to bring some articles instead that pertain to the recent research over the last decade 
about the brain maturation.  A lot of that research is going on in different places in the 
country.  It is converging and it really began at Harvard.  It has been picked up in Vermont 
and many other different universities and medical schools.  The theme of this research is that 
there are biological data points which are very clear in indicating that the brain is maturing.  
We are seeing a pruning of the gray matter over adolescence.  We are seeing increasing 
myelinization, especially in the prefrontal cortex.  We are seeing a number of changes that are 
very noteworthy, very important, which can be documented -- changes in the area that divides 
the two hemispheres and has responsibility for organizing information that goes up to the 
frontal lobe.  There is clear and evident data that shows that this is developing in adolescence 
due to the kind of new technology that we have with MRI and MFR research.  The brain is 
changing and developing, and we need to be very sensitive about this evolution of the brain.  
The last thing I would say about the evolution of the brain that I think we need to be sensitive 
to is there is a lot of research, typically presented by Dorothy Lewis back on the East Coast, 
about the high percentage of kids that are showing up in correctional facilities like MacLaren 
and Hillcrest with significant brain damage.  It is becoming more and more evident, to those 
of us who are working in this environment, that we are seeing this as we get better training. 
For instance – 

 
487 Chair Ellis Brain damage from adult drug use? 
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488 O. Bolstad I would say probably the majority of it comes from fetal alcohol syndrome, fetal alcohol 

effects, and our research is quite good about alcohol, but far less good about 
methamphetamine and cocaine and some of the other drugs.  But it is starting to show up.  I 
think there was a presentation just yesterday that you had over at JRP on fetal alcohol effects 
and some of the research that is coming out on that.  We are getting a very high percentage of 
kids in MacLaren, where I work, whose brains just aren’t working right.  They are particularly 
delayed in terms of things like anticipating the consequences of their actions.  Let me give a 
graphic example that just happened to me a couple of weeks ago.  There was a kid there in 
central segregation.  When I went to meet with him in segregation, I said, “Why are you 
here?” and he said, “Because I was making clicking noises.”  I thought that was interesting 
and I said, “Do you mean clicking noises got you sent down to segregation?” and he said, 
“Yep” and I said, “Anything else?” and he said, “Nope.” I thought maybe we have a staff that 
went nuts over a clicking noise, so I guess I better go check this out.  I went back to the staff 
on the unit and learned that the progression of things that happened that day was phenomenal.  
It began with him breaking a window in the morning, and then assaulting a staff member who 
kind of backed off and gave him some space.  He had multiple warnings, advising him to be 
careful today because he was on a tear.  But he didn’t get it.  When I interviewed him, he still 
thought he was there because he made clicking noises.  He didn’t see any relationship 
between those earlier actions and the ultimate consequences.  We see this with aid and assist.  
What do we do with aid and assist?  Well, we begin by doing a mental status examination – 
the kind of thing that Kathy and I have talked about a lot.  In a mental status examination, you 
begin by looking at someone’s facial features.  The left side and the right side, are they 
balanced?  You look for things that are classic signs of fetal alcohol syndrome.  There are a 
lot of signs for that that pertain to things like the placement of the eyes, the septum below the 
noise, the size of the lips, especially the upper lips; you look for these things.  You look at 
hands because hands are a really good indicator of neurological abnormalities, as is the face.  
You have to know these things and you have to study them.  But you also, in a mental status 
exam, start looking for things like: do you see evidence of thought disorder?  Is there any 
evidence that this kid has been hearing voices or is delusional?  You have got to begin looking 
very carefully at these signs of mental illness.  You pay a lot of attention to intelligence.  Is 
this person sticking with you in the conversation?   In any aid and assist evaluations, you have 
to do an IQ test.  You are not looking just for a score; you are looking for the way that this kid 
thinks.  I think the value of the IQ test is less about the scores that comes out that everyone 
talks about; it is more about how the kid approaches the tasks and tries to deal with the tasks.   

 
548 K. Berger One of the things as a lawyer that is difficult is that the legal arena has no basis for 

understanding kids in their real life.  They know nothing that is like that.  So part of it when 
you are trying to figure out, are they tracking you, is you have to figure out is it because they 
have no basis for this world that they have just stepped into?  Or are they just not getting it 
that way?  Or are they just not following you because there are two separate things?  You 
have to also be able to figure out how you can explain the legal arena in a way that goes back 
to their world and what they are used to.  It is real easy if they are good at sports.  I love boys 
that have had sports experience because then you can talk to them about one side versus the 
other, and the referees and that sort of stuff.  But you really have to get it back to their world 
so that you can make a determination if it is intelligence or lack thereof, or is it just that they 
are not getting it when you talk about prosecution and defense.  Once you have explained it in 
a way that they can understand, they will follow you and follow your example. 

 
572 O. Bolstad You asked me earlier: are most of these kids with brain problems related to alcohol and 

drugs?  I would say probably the majority are, but there is another big category of children 
who were pretty severely abused as children – hit in the head and knocked around.  Probably 
one of the most famous cases that I have ever been involved in was the Ray Deford case.  
That was the young man who burnt down the apartment building in Aurora and eight people 
died a number of years ago.  I will never forget, I asked him, “Do you have any scars on your 
head?”  He said, “I don’t think so,” and I said, “What are you touching up there?”  So I went 
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over and said, “Can I put my hand on your head to see what is here?”  My fingers sunk down 
into his skull to my fingernails.  He still had the evidence from a significant blow to the head 
that came in childhood.  His father hit him over the head with a clipboard.  That was going to 
have an impact on his ability to aid and assist.  You look at mental illness; you look at 
neurological things.  Here is one that a lot of folks aren’t spending enough time looking at; 
and that is just maturity.  I just recently evaluated someone at the Center.  All my testing 
showed that he was functioning roughly around the age of five years and nine months.  This 
kid is seventeen years old, but all the tests show that he is functioning at a very immature 
level.  Interestingly, he had a lot of experience in court.  But when I would ask him about the 
courtroom, I wanted him to define things: what is an attorney, what is the difference between 
a prosecuting attorney and a defense attorney?  And we started talking about the court.  He 
had only had one experience in the court and, for him, court was where you go where they tell 
you where you live next.  That is what court was for him.  Distinctions like prosecuting 
attorney and defense attorney, he just didn’t understand any of that.  The notion of plea 
bargain was so far removed from his thought process.  Plea bargaining, when you think about 
it, involves a lot of abstraction.  Remember earlier, I said abstraction is the ability to compare 
options and see the plusses and minuses of both.  Kids are not going to be able to do that.  
Another comment I would like to make about a lot of these kids who are immature and 
mentally retarded and brain injured: many of these kids have self-esteem issues that surround 
those kinds of problems.  When you ask them things like, “Do you understand your Miranda 
rights?” they will say, “Yeah” because they want to look good.  They want to look 
presentable.  They want me to think they are competent.  But when you start scratching the 
surface of how well they understand that Miranda right, amazing things come out. 

 
630 C. Berger Because of the culture of TV, a lot of them can repeat the Miranda rights to you. 
 
630 O. Bolstad They have them memorized. 
 
631 C. Berger They know the Miranda rights, but that doesn’t mean that they understand it.  That is what I 

often will see in court.  Just because I know Einstein’s theory of relativity is E = MC2 does 
not mean that I understand what E is, what M is and why the hell it is squared, but that is the 
level that kids understand Miranda.  They can rattle it off.  Orin and I have a joke that the 
most common answer we get when you ask them what does it means that you have a right to 
remain silent is: “Well, when somebody else is talking, I need to be quiet; and then when they 
stop talking, it is my turn to start talking.” 

 
647 O. Bolstad There are so many variations on that theme.  In my list of definitions, I ask them what does 

the word “remain” mean.  Not many kids can define the word “remain.”  When they hear the 
word, it generally means to them that they are supposed to be quiet.  So they might respond to 
a police officer’s question, what do you think that right means:  “It means you are supposed to 
be quiet.”  And the police officer says, “Well, that is good.  He understands.” 

 
[Tape 2; Side A] 
 
002 O. Bolstad This tape I’m about to play is an interview with an autistic kid who is being given his Miranda 

rights.  It is worth listening to him just to get a perspective on how this goes. 
 
   [Tape is played] 
 
073 O. Bolstad I think this is an example of a kid not really understanding his rights.  But he tries to present 

himself as if he can – tries to present himself that he is a good reader, etc.  Obviously though, 
in this case, he could not do that.  You look at a lot of factors.  You look at immaturity, you 
look at mental illness, you look at neurological deficiencies and you try to bring this all home.  
Can he understand what is going on in the courtroom?  I give them a schematic of a drawing 
of the courtroom.  I ask them to say who sits here, who sits here, where would you sit?  You 
look at their understanding of the courtroom.  You look at their understanding of legal terms.  
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You have discussions about plea bargaining and see if they can make any kind of weighing or 
comparison statements.  These are the kind of things that go into aid and assist 
determinations.  Interestingly, this young man on my tape, in my opinion, did not understand 
his Miranda rights.  But curiously, I think he could aid and assist.  The reason why: I think 
that, in the company of counsel, who can explain things to him and take a time out and review 
what is going on, the young man was capable of aiding and assisting.  He knew what the 
courtroom looked like; he knew where he sat; he knew the roles of people; he could define not 
all the terms, but some of them.  As an example of trying to show off how smart he was: at 
one point, he dropped the word “plaintiff” on me.  I said “Plaintiff?  What is a plaintiff?”  His 
answer was “I have no idea.”   I think nonetheless that he could aid and assist.  In a Miranda 
situation under a lot of stress without a lawyer there to help him, that is an entirely different 
situation.  It is usually the case in Kathy’s and my experience: if you can’t aid and assist, you 
probably couldn’t understand Miranda.  That is usually the case.  But in some cases, you can 
do one without the other.  

 
096 K. Berger It is difficult.  What Dr. Bolstad would have told me is that this young man can aid and assist.  

So that is the client that I have to then sit down and explain things to.  In court, when things 
are going hot and heavy and we are making legal arguments, I have to remember that, at the 
end of that discussion, I need to sit down and do a little debriefing with my client to make 
sure that he is understanding what just happened and what was the impact of what just 
happened.  And, of course, it is not like court stops while you are doing this.  You are 
listening and talking and making sure the client is following you because, if you don’t, you 
have a kid who goes from being able to aid and assist to one who is not being able to aid and 
assist.  Then I am just winging it on my own, which is not what I am supposed to do. 

 
108 Chair Ellis I am getting two things from the combination of presentations here.  One, your point is, to do 

the job, it takes a lot of time with the client; and the second is, to do the job, the lawyer has to 
have an understanding of your field. 

 
113 O. Bolstad Right. 
 
113 Chair Ellis My question is, getting back to where we came from, do either of you have any observations 

on the practitioners that work on these cases.  Do they (a) take the kind of time you say, and 
persuasively say, that is needed to do it right; or are they under a caseload push that they don’t 
do that; and (b) what is your sense of the level of understanding that the practitioners who we 
are funding have of the kinds of issues that you have been talking about? 

 
122 K. Berger I stopped doing juvenile delinquency cases and moved over to doing capital cases mainly 

because I started feeling like I was dialing it in.  My caseload was too high.  If you looked at 
the snapshot of my caseload, and at any point versus the caseload of the dependency attorneys 
that were in the same office that I was in, my caseload looked low.  But the timelines in 
delinquency cases move much faster.  The statute says that, if a kid is not in detention, you are 
supposed to try that case within 56 days.  If the kid is in detention, you are supposed to try 
that case within 28 days.  The judges were very good about me saying, “Hey, time out, I need 
to talk Dr. Bolstad, I need to spend more time with my client.”  But you can’t take that time 
on every single one of your cases when you have 25 of these kids.  Some are in detention; 
some are not in detention; some are in residential treatment; some aren’t even in the area 
where you are.  The caseload was much too high to spend the time that I needed to.  What I 
felt was happening was, yeah, the cases where there were significant issues that were easily 
spotted, I was spending the time on those cases.  But there were other cases that were just 
“balls in the air” that I needed to keep up as long as I could, until I could get to them. They 
weren’t getting my time with that kid to find out if there were mental issues or other problems 
going on. It was at that point that I said, “I didn’t go to law school to dial it in.  I don’t want to 
do this anymore.” 
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145 Chair Ellis What strikes me, in the dependency field, the testimony that we heard was that the number of 
appearances is remarkably high.   

 
148 K. Berger It is. 
 
148 Chair Ellis In the delinquency field, I am guessing, the number of appearances isn’t as high, but the time 

required to do an appropriate job in the fewer appearances is much higher. 
 
153 K. Berger I think that is true.  I think that makes it extremely difficult for one lawyer to be doing a lot of 

dependency and delinquency work, because we all operate on deadlines.  If I have got a 
review hearing on a dependency case next week that some works needs to be done on – 

 
155 Chair Ellis That is going to get the attention. 
 
155 K. Berger That is going to get the attention because I have got to stand in front of a judge next week and 

say to the judge, “This is what is going on in this case and this is what I think should happen,” 
versus a dependency kid who is home doing okay.  I can put that case on the back burner.  I 
think the other problem with mixing dependency and delinquency is, as Judge Leggert said, in 
delinquency cases, you have to keep up on the criminal law stuff.  That means that I have to 
read the cases and keep up on the cases in Oregon, the Ninth Circuit and the Supreme Court 
on search and seizure and all of those usual criminal issues.  I also need to keep up on the new 
brain research that is happening with juveniles.  I have to keep up on the placement issues 
because it is not good enough for a delinquency attorney to leave the decision of placement to 
OYA or the juvenile department.  Part of the advocacy that you have to have is perhaps 
getting your kid into a certain placement, or helping to get your kid convinced that this type of 
placement is better than this type of placement; which means you need to know about the 
placements and need to have the relationships with OYA and the juvenile department.  So you 
can make those recommendations without sounding like you are trying to do their job; that 
you are a partner, rather than somebody that is just trying to bowl them over and tell them 
what they should do.  It is a real give and take.  In terms of the caseloads, I think the caseloads 
are really high.  In terms of, do people know what is going on, no.  I still get phone calls even 
now from practitioners who tell me, “Well, I am representing this eleven-year-old on sex 
charges and I heard that you have a really good motion to suppress about kids not 
understanding Miranda.  I was wondering if you could send me a copy of it.”  I say, “Sure, no 
problem, if you have an email that is probably the fastest way.  I can email it to you or I can 
fax it to you.  But have you checked whether this eleven-years-old kid can aid and assist?”  
“Well no, the parents say he is okay.”  “Okay and when is your trial?”  “Tomorrow.”  It is 
very difficult because it is a colleague; and you try to say to them very calmly that you might 
want to ask for a set over. 
  

193 O. Bolstad I am impressed that there a good number of attorneys in my community who are very 
sophisticated about some of these child issues.  Some of the firms, like The Juvenile Rights 
Project, regularly have people like myself and others come in and do training on some of 
these issues; and I think that is all good.  There is good news.  The flip side of it, I would say, 
is that I cultivate relationships with attorneys who are sophisticated about children, and I have 
worked with them for a long time.  When I work with a young attorney who has never really 
done this sort of thing, I am often just nonplussed, I am amazed. 

 
201 Chair Ellis So there’s a big disparity? 
 
201 O. Bolstad A huge disparity.  I also have the perspective of spending three days a week at MacLaren and 

Hillcrest.  I am astounded by the number of kids that I encounter where issues of aid and 
assist were never raised.  We are becoming inundated at MacLaren and Hillcrest with special 
needs kids – kids who are retarded, kids who have brain damage, and kids who are 
neurologically in bad shape.  It is phenomenal.  They don’t really belong in a place like 
MacLaren or Hillcrest.  They are there because no community provider will take them.  I have 
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had many a judge who almost apologizes to me after a hearing: “Orin, I heard your point.  I 
know he is not really appropriate for MacLaren.  He hasn’t really committed a crime that 
serious, but where am I going to put him?”  All these providers won’t take him, so that is the 
kind of kid we are getting.  And I am often struck by how they were not represented well in 
court.   

 
213 K. Berger The flip side of that is that it means that the judge knew that perhaps they couldn’t aid and 

assist, but that it was going to be the best placement for them. 
 
215 Chair Ellis That is what Judge Leggert was saying.  You bend the rules to get to the outcome. 
 
216 K. Berger At some point, the defense attorneys are letting that happen.  That was my biggest frustration.  

I can argue until I am blue in the face that this kid can’t aid and assist and, if the judge is 
going to do what the judge is going to do, then I can go to the appellate courts if I think I have 
made the issue.  I think it happens in Marion County, I think it happens in Lane County, I 
know it happens in Multnomah County, I think Washington County and Clackamas County.  
But when you start going to the smaller counties, where people are doing dependency and 
criminal and juvenile delinquency, I think the quality you get is not the same because people 
are not putting in the time or do not realize that it is such a specialty. 

 
227 Chair Ellis You made a comment a moment ago that you questioned the wisdom of a single lawyer trying 

to do both the dependency and the delinquency from a scheduling point-of-view. 
 
230 K. Berger Yes, a scheduling point-of-view.  I think also the sheer volume of information that you have 

to know. 
 
232 Chair Ellis Do you think we ought to be looking at who we contract with and breaking out dependency 

from delinquency practice? 
 
235 K. Berger I think that there are some ways that those two can work together.  But I think that, for 

example, MPD, MDI, there are a lot of firms that do a very good job at representing 
dependency and delinquency clients.  I get concerned about people who represent only kids in 
dependency cases because, over time, they can become very prosecution oriented.  The idea 
of them going to a prosecutor and fighting tooth and nail can get lost in the idea that I need to 
maintain a relationship with the prosecutor.  It doesn’t happen all the time.  I have to say that 
in the time that I worked at JRP, I’d say it happened infrequently, but it did happen.  And it 
does happen in other firms.  If you get to representing too many kids, too many times you are 
on the prosecution side, you start to think that way, and that is a very dangerous way for 
somebody who then wants to do the delinquency part of it – unless you really sit down and as 
a person you can say that this is what I am doing in a dependency case and this is what I am 
doing in a delinquency case, and my ethical obligations might be completely different in those 
two types of cases, even though my client in the dependency case and my client in the 
delinquency case look exactly the same. 

 
256 C. Lazenby Judge Leggert brought up, and this is from the service delivery point of view, the issue of 

continuity – that it may not be well served for anybody concerned to have lawyers with 
basically two different interests around the same individual.  My sense is there is a lot of that 
crossover among this clientele – where you get them on the dependency and then there are 
delinquent acts that occur.  They progress and they have a history that goes on for a couple of 
years.  So, from the service delivery standpoint, you seem to be suggesting that we ought to 
contemplate funding a dual system, which will end up having a couple of lawyers operating 
with the individuals all the way along the line. 

 
267 K. Berger I didn’t mean to give that strong a statement, I guess.  It is true that there is a lot of overlap 

between the two systems.  Not only do kids from the dependency side come over to the 

 18



delinquency side; but a lot of times kids on the delinquency side go over to the dependency 
side. 

 
271 Chair Ellis I would think the role of the lawyer becomes almost gatekeeper to services, if you are doing 

both delinquency and dependency work. 
 
275 K. Berger It certainly helps to know, if you are doing the delinquency system, the dependency system.  I 

can manipulate the system because I know the system; I know what OYA has to offer because 
I have figured out what OYA has to offer.  I know what DHS has to offer because you figure 
out what DHS has to offer.  Whether a kid should go into OYA or DHS is a question even in a 
delinquency case.  You can have kids that are on probation, but put in the custody of DHS, 
because that is a more appropriate placement for them.  You have to know that system.  I 
think there is a lot of benefit in taking that kid from one system to the other and being that 
constant person, if you can ethically do so.  The problem is that the lawyers have to be able to 
say ethically, “Yes, in the dependency case, I am working at getting my kid the best services 
possible, but on the delinquency side that might change and my focus may have to be winning 
the case for the kid versus getting the kid into the system,” so the kid can get the services that 
he needs and that is what my client is telling me they want to have happen. 

 
295 C. Lazenby Let me follow up on that because I was hoping you would get there.  We have this 

acknowledgment that children are different from adults and we have a separate system that is 
set up for them.  Having been a lawyer for some period of time and having done some of this 
kind of work, I understand the strict advocacy role that you have.  Maybe that is misplaced, or 
maybe we need to have, in the case of children, whether they are on the dependency side or 
whether they are on the delinquency side, a much more inquisitorial, European style, process 
where there is a collective inquiry into what goes on and some collective determination, so 
that the lawyer’s role is really to provide the court with the information so the court can make 
the best decision in that case.  Take the adversarial piece out of it. 

 
307 K. Berger That is fine, but then tell the Oregon State Bar to change my ethical obligations when I am 

representing kids, because my ethical obligation as an attorney is, when a kid is facing a 
delinquency charge -- let’s say a sex abuse which carries lifetime registration, which means 
that this kid, who is probably younger than fifteen, can’t go into the military, may not be able 
to get student loans, may not be able to get public housing – to zealously advocate to avoid all 
of the consequences that may attach for that kid.  Does that kid need sex offender treatment?  
Perhaps, yes.  Would the kid do better getting sex offender treatment?  Perhaps, yes.  But I 
also have an ethical obligation to make sure that the kid doesn’t have lifetime registration, 
because lifetime registration attaches by me just going in and saying “Yeah, your Honor.  This 
kid does need sex offender treatment.  So let’s make a deal and let’s get this kid into 
treatment.”  That decision I make for that kid at fourteen is going to affect the child when they 
are 34, and I am not going to be around.  I can’t be held responsible for having made that 
decision for the fourteen-year-old when he is 34 and can’t get a job.  That is the impact of me 
just saying “Yeah, this is what is in the best interest of this child,” versus needing to fight this 
as if this person were an adult facing criminal charges.  I don’t think that any of us would 
think that, if that fourteen-year-old was 34 years old and facing a serious sex abuse charge, 
that I shouldn’t fight that charge tooth and nail to make sure that the state proves the case 
beyond a reasonable doubt.   

 
339 M. Greenfield What do you think of the notion with the reference to the price of admission for what our 

culture is going to do in terms of treatment for kids?  Certainly, the notion in the late 70’s of 
creating status offenders, where we said kids who ran away, kids who were truants, kids who 
had other issues where the court could take jurisdiction, and the ante wasn’t quite as high.  So 
when we created status offenders what we did was create an entire category of kids who were 
being self-destructive, but they weren’t violating the law and crimping our style.  So we said, 
“Hey, you are kind of on your own, and until you break the law we are not interested in you.” 
We created street children and so forth and may have even contributed to kids not getting our 
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attention and the resources and to a huge increase in the sophistication and the seriousness of 
crimes in the 80’s and 90’s. 

 
354 K. Berger I think that you can deal with status offenders on the dependency side.  The fact of the matter 

is that the State of Oregon has chosen not to fund what is known as Level 7, the older kids 
that are just kind of acting out.  A good friend of mine calls them the “soup spitters.”  They 
don’t do anything except really annoy every adult that is in their life.  Evidence has shown 
that locking those kids up, or subjecting those kids to a situation where they could be locked 
up if they keep annoying every adult that is in their life, doesn’t work.  It actually just brings 
those kids deeper into the delinquency and criminal justice system. 

 
367 M. Greenfield If you are a street kid and out living on the street, we don’t care, do we? 
 
368 K. Berger Apparently the State of Oregon doesn’t. 
 
368 M. Greenfield Well, most other states don’t either. 
 
369 K. Berger That is the decision that we have made as a society.  One of the things that we have lost in our 

society is the idea that “tough on crime” somehow helps kids, even when faced with 
overwhelming research that it really doesn’t.  If you want to get kids to stop committing 
crimes, you are going to have better success by getting them into positive activities, having 
positive adults in their life, having people around them that care about them, the community 
who cares about them, getting them success in school so they are staying in school, because 
kids who drop out are more likely to commit crimes.  Those are the things that keep the kids 
out of the juvenile justice system.  As a society, we have moved from giving kids what they 
need to stay out of the system into a tough on crime.  We are going to “we’ll lock you up and 
we are going to teach you.”  I can certainly tell you, having been a stepmother of a very out-
of-control teenager, that there is a lot of relief for adults when they say “We are going to teach 
you and, by gosh, you are going to learn.” It doesn’t work though. 

 
391 M. Greenfield I am not suggesting that.  What I am suggesting is that we created an entire class of kids 

where we decided what we weren’t going to do with them.  We were not going to have them 
in that coercive system, and I completely agree with you. 

 
393 K. Berger And we did. 
 
394 M. Greenfield We don’t have the tools to have the court actually order the kind of supportive and positive 

things that you just mentioned. 
 
396 K. Berger Well, I think we have the tools, but we are not willing to fund the tools. 
 
397 O. Bolstad I spent fifteen years of my career at the Morrison Center treating many conduct disordered 

kids, many who were status offenders.  I think the main reason why I left the Morrison Center 
after fifteen years was that it was frustrating to see the programs that we were offering, which 
at one time were very good programs in the 70’s, just aggressively get cut back and cut back 
and cut back, and see the dollars going more and more into juvenile justice in terms of hard 
beds, jail beds.  We had some studies that we did many years ago that indicated we were very 
effective with status offense kids, and they weren’t even court-ordered to come and see us.  
We made services available for them and we had good results with them.  It just disappeared 
in the era of cutbacks. 

 
412 K. Berger One of the things that I often say when I am speaking to the community: people can show a 

picture of Kip Kinkel and say “This is why we are tough on crime.” You can’t hold up a 
picture and say “Because we have midnight basketball and mentoring services, this kid didn’t 
go out and commit a crime.”  There is no spin there, even though it is true. 
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421 Chair Ellis Thank you both.  This was very informative.  Let’s take an 8 minute recess. 
 
   [Break at 10:50 to 11:02 a.m.] 
 
Agenda Item No. 4 Review and Approval of OPDS’s Proposed September Emergency Board Presentation 

& Proposed 2007-09 Budget 
 
431 Chair Ellis Kathryn, I believe you are our key person on the next topic.  The first part of this is your draft 

letter to the E-Board. 
 
432 K. Aylward Yes, that is correct.  Before someone else tells me, there is a mistake in it, at least one that I 

have caught.  I wrote the narrative before I finished crunching the numbers and that is on page 
two. 

 
438 Chair Ellis Of the letter or the attachment? 
 
439 K. Aylward The letter is not numbered, so it is the page that has a number 2 at the bottom under mileage 

reimbursement.  I put “over 250,000” and it should be “over 245,000.”   Actually at the top of 
that page, on page 1, Commissioner Potter was surprised by the fact that the trial level 
caseload had only increased three percent between 2001 and 2005 and he asked me to 
reconfirm that that number was correct.  I believe it is correct and I will confirm that – 
surprising, but true.  So other than those things that I will fix or confirm – 

 
454 Chair Ellis Are there comments or suggestions on the draft letter?  I had a couple; and this is just me 

putting myself in the shoes of an E-Board member reading it.  It isn’t a particularly 
substantive change.  In the paragraph in the middle of the first page, it felt kind of abrupt to 
me to just say that “the overall projected expenditures, including appellate and capital cases, 
will exceed the original allocation.”  I think it would be useful to give them a heads up why.  
You might consider adding something like “comma, primarily because of significant carry 
over in capital cases and a substantial increase in appellate cases.” It just felt to me like it falls 
off a cliff.  Then again, this is a small style point.  In the next paragraph you say that, last 
May, it was $7.6 million; and then the current sentence now is: “Current data indicates that 
the shortfall is over $7.8 million.” I would rather be kind of precise about it: “is now $7.85 
million,” which is not a radical change, it is just updating them from May to September.  With 
those two changes, I thought the letter and the attachment – I liked it last time and I still like 
it. 

 
486 K. Aylward It is a little different.  I put some work into it. 
 
488 Chair Ellis What is the schedule on this?  You submit the letter and then there is a hearing? 
 
491 K. Aylward The E-Board meets September 20 and 21.  But generally, the 20th is when agencies would 

make their appearance and then, on the 21st, would be the full E-Board, where we would sit 
in the back, but nobody would want us to present. 

 
496 Chair Ellis Is the plan that you and Peter will make the presentation? 
 
497 K. Aylward I think so. 
 
497 P. Ozanne Yes, and I have already asked Mike Greenfield if he would be able to attend with us.  If he 

could, it would certainly be helpful. 
 
502 Chair Ellis Remind me of the times? 
 
502 K. Aylward Peter pointed out to me that I got the dates wrong.  It is the 21st and the 22nd. 
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506 O. Thompson Mr. Chair, just a comment on the attachment.  It is on page 2 and then it also on page 4: the 
comment on costs exceeding the inflation rate.  I don’t think that is what they are.  The 
mileage reimbursement went up 25 percent.  It is not the inflation rate.  A lot of these aren’t 
tied to the inflation rate at all. 

 
515 K. Aylward What this refers to is the budgetary inflation rate.   The inflation rate that was provided in our 

budget for this biennium which I believe last time was 2.4 percent.   The Legislature says, 
“We know costs are going to go up, so next time we are thinking 2.4 ought to cover you.”  
Maybe it would for some categories, but certainly not for these things.  Although I take the 
point of the speaker, because it doesn’t really have to do with inflation.  But it is talking about 
the amount provided in our budget for inflation. 

 
526 Chair Ellis Does that clarify it? 
 
526 O. Thompson I am just reading it from a non- 
 
529 Chair Ellis Should we put that clarification in? 
 
530 O. Thompson I am just reading it from a lay person’s viewpoint.  Obviously, when you are talking to a 

different audience – 
 
534 Chair Ellis We had a discussion at the last meeting on Jessica’s Law and whether it is happening yet.  I 

noticed a piece in the paper this morning.  It sure looks to me like there is a case under 
Jessica’s Law that has just been filed. 

 
541 K. Aylward Is he indigent? 
 
544 Chair Ellis I thought that the way you presented that was what we were trying to do. 
 
547 C. Lazenby I had a faint recollection of battles ended in the last legislative session with this Emergency 

Board allocation.  There was $7 million that was part of an understanding we had or was this 
a part of any last minute – 

 
552 K. Aylward That was a prior biennium.  In the last biennium, our budget was cut by I think $9.1 million.  

So we went back to get $7 million, and then we went back to get $7 million again in January 
of 2005. 

 
558 C. Lazenby Do you anticipate any, or are you getting any, hints out of Legislative Fiscal that there is an 

anticipated problem here? 
 
561 K. Aylward As Robin LaMonte has mentioned, the anticipated problem is that the Emergency Board fund 

is down to $15 million, or something like that.  What they may have to do is wait.  Special 
reservations to the Emergency Board fund expire in December.  Basically, if it hasn’t been 
needed for other areas where it set aside and allocated for, then it reverts to the Emergency 
Board fund.  We may be looking at early January.  I actually think that is likely.  In 
September, they will hopefully listen politely and agree and say that we need to come back in 
January. 

 
474 M. Greenfield I am assuming from reading the letter that you had conversations with Robin about the steps 

that have been taken to ameliorate this problem prior to going to the E-Board.    
 
480 K. Aylward I have, and this E-board letter is very similar to a report that was sent to the Legislative Fiscal 

Office in May.  You know, the question of ameliorating any of these things – everything that 
we can possibly control – I think we already do.  We are coming forward with things that are 
not in our control where there is nothing we can do. 
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590 M. Greenfield The question they will have is: “So what have you done to solve this problem before you 
came to us,” and I think that you have made that case pretty thoroughly with Robin. 

 
593 Chair Ellis Am I right that the attachment that will go to the E-Board is pages 1-4.   
 
593 K. Aylward That is correct. 
 
594 Chair Ellis Then the materials after that that we have, pages 1-8 –  
 
597 K. Aylward They just happen to be part of the same topic on the agenda.  So that is the E-Board part. 
 
600 Chair Ellis Any other questions or comments on that?  I don’t think it requires action by us.  If you tell 

me it does, we will do it. 
 
605 K. Aylward I don’t know that it requires a vote. 
 
607 Chair Ellis Why don’t we err on the side of caution.  Is there a motion to approve the submission? 
 
   MOTION:  Janet Stevens moved to approve the submission; Jim Brown seconded the 

motion; hearing no objection the motion carried.  VOTE 7-0. 
 
613 Chair Ellis I do want to note for the record that we have complete attendance of the Commission.  

Kathryn, do you want to now talk about the proposed 07-09 budget?   
 
616 K. Aylward First, it is numbered page 1 after the E-Board materials.  Just to give the Commission and the 

audience an understanding of how the budget is built and what our limitations as an agency 
are, it starts out with 2005-07 Legislatively Approved Budget.  Now these numbers here, I 
have only listed the General Fund dollars.  That is really what is at issue.  Our Other Fund 
limitation has to do with the Application Contribution Program.  So in terms of the General 
Fund dollars, we had $175,300,000 last time.  Then they take a look at that and they say, 
“Well, we know you are going to need about 14 percent for state employee increases,” and 
that comes out of the payroll system.  They basically tell you, “We see all the people you have 
now.  We know, given their steps and other things that have been negotiated, like an 
additional top step for state employees, that is going to cost an extra million.” 

 
644 Chair Ellis Is that just our FTE? 
 
644 K. Aylward That is correct. 
 
644 Chair Ellis It is LSD and OPDS? 
 
646 K. Aylward LSD and CBS, correct.  So they tell us that figure.  On top of that, you add what are called 

Essential Packages.  So there is a vacancy factor where they basically look at: “Did you have 
more vacancies than we thought you would have and, if so, then we will take the money back, 
thank you.”  So that is a negative for us.  They will pull some money out.  We have had a high 
vacancy rate, at least in LSD. 

 
658 Chair Ellis If those positions are all filled at the time the session starts, will the same thing happen? 
 
[Tape 2; Side B] 
 
044 K. Aylward What they do – it is called the PICS system, the people system – and, in April of even 

numbered years, they do what they call the PICS freeze.  They basically take a snapshot 
because they know, for building your budget that people would be saying right up to the last 
minute, “Oh wait, that got filled” or “One more vacancy.”  So they take that snapshot, and 
that is what they are comparing biennium to biennium, looking at how many vacancies were 
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open longer than six months or 12 months or 24 months.  They give you a little worksheet and 
it tells you, “Put this number here, this number here and, whatever drops off the bottom, is 
what you have to pull out of your budget.”  There is not a lot of choice.  I did talk to DAS and 
explained to them that, “Yes, we had a large number of vacancies, but it was because of this 
reason and that reason.  It is not representative of what we will have in the future.”  They took 
that point and so this number, $47,000, is lower, or higher, I suppose, because it is a negative 
number.  There is some room to explain why there has been a huge turnover in Legal Services 
Division, compared to earlier biennia.  You have a little bit of influence there, but they 
basically tell you, “That is what you have to pull out.”  The 030 package, Inflation and Price 
List Adjustment, most of what you spend your money on, other than people, are state 
government services charges.  As soon as all the other state agencies decide how much they 
are going to charge you, like the $128 an hour that Department of Justice attorneys will be 
charging us next biennium for legal representation, we will have to pay them.  The archives 
cost and capitol mall improvement –planting trees, everything that all state agencies get 
assessed each year – every agency that has a little assessment has a new rate structure.  So 
they tell you that your agency has to contribute X dollars next biennium for all these state 
agency services.  They also assume that your rent is going to go up three percent, which is 
fine because ours is; and inflation on your services and supplies, which for us is 16.8 percent 
of our people costs are our services and supplies.  They are saying that you can add 3.1 
percent to that.  So that figure, that $696,000 that is inflation, does not include inflation on the 
account.  That is just inflation on our operating pots of money and the increased price list.  
Again, those numbers, they just tell you what they are.  Mandated caseload is for agencies like 
ours, where we have services that we are required to spend money on, that don’t relate to our 
operations and our people.  So that is where we would be able to have input – you know, last 
biennium, what we were funded for in 05-07 was 340,000 cases and, next biennium, I think 
there are going to be 10,000 cases more.  So I need the dollars for 10,000 more cases.  That is 
where you would put changes in your budget.  Likewise, it could be a negative number if you 
expect caseloads to drop off.  In this budget, the mandated caseload package is nearly 
24,000,000.  A lot of that is, as we have discovered and as we are presenting to the E-Board, 
simply looking at the number of cases you have.  But it is not a good predictor of what your 
expenses will be.  We started to be a little more sophisticated in our approach to looking at 
things.  For example, you see these statistics in Washington County between the 1990 census 
and the 2000 census: their Hispanic population grew 245 percent.  Now, if you just imagine 
that our caseload is all English speakers and we have 340,000 cases, and next biennium they 
are all non-English speakers and it is still 340,000 cases, we are going to need more money 
for those cases.  That is clear.  So only putting caseload into that mandated caseload package 
has caused us, year after year, to have this kind of shortfall. 

 
098 Chair Ellis Is every case weighted the same, when you talk about caseloads in these contracts? 
 
100 K. Aylward That is correct for the trial level, non-death penalty caseload.  That is the yard stick that we 

have historically used as a predictor of costs. 
 
101 Chair Ellis So a misdemeanor and a Measure 11 are weighted equally. 
 
103 K. Aylward Yes.  So some of the other things that are included in mandated caseload, obviously, the 

things that are in the Emergency Board letter.  The fact that death penalty cases are ongoing.  
In fact, it is kind of interesting.  I don’t know if you have time for statistics, but there have 
been 656 aggravated murder cases filed since 1984.  Seven of those were acquitted.  Fifty-six 
got the death sentence.  Out of those, fifty-six two were executed and one died.  Four have 
now moved through the system and are in the federal system.  So out of the 56 death 
sentences, we still have 49 of them around in some form.  They are either on appeal or post-
conviction relief or appeal of post-conviction relief.  But we are still paying for those cases, in 
addition to the 20 to 25 new ones that come up every year.  This stuff is adding up.  So what 
else is in there?  Increased interpreter use; and I put something in there assuming that the 
Commission will want to increase the mileage rate.  It is currently 40.5 cents for our providers 
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and employees.  The federal rate is currently 44.5 cents.  I assumed that the Commission 
would like to be able to increase that to 44.5.  So I have built that into our budget as 
something I think you will have no choice but to do, at least by the beginning of next 
biennium, if not sooner.  The non-attorney provider costs, all the reasons that things are going 
up beyond the inflation rate that they allow.  After you add all those things together – the ones 
we have no input on and the ones that are mandated by actual numbers we see now – then 
there is a big dark line.  Everything up to that point is our Essential Budget Level.  Anything 
beyond that that you want to do has to go into a Policy Package.  So it then becomes a 
question of, “We don’t have to do this, but we think it is good idea, and here is how much it 
will cost.”  As many of you know, traditionally, a Policy Package always sounds optional.  So 
when money is short you sort of say, “I agree with you, it would be nice to do that, but it’s 
optional and we don’t have the money.”  That is the problem we have always faced is: our 
Policy Packages for changing rates are considered optional.  Some of the Policy Packages we 
have in there now, number 100, Juvenile Dependency, as Commissioner Potter pointed out, is 
different than some of the figures that were provided in the juvenile dependency report earlier 
this biennium.  But the question asked for the report was what would it cost now, not what 
would it cost next biennium.  So those figures were based on current costs for attorneys and, 
of course, we know if they were employed attorneys, they would be costing us 14.67 percent 
more next biennium.  The juvenile dependency package actually includes one Senior Deputy, 
and three Deputy Defenders II to handle appeals of juvenile dependencies.  That figure that is 
in the policy package, the $958,000, does not yet have removed from it the savings that we 
would have from the Account.  I will do that.  Technically, it is a little complicated because 
you have a Policy Package that takes from two different allocations.  We will figure out how 
to do that.  The employee compensation one is the same as we put in every biennium because 
we would like to have the Legal Services Division attorneys be paid the same as Department 
of Justice attorneys.  That figure is simply generated by the payroll system.  Likewise, we 
have no input.  We just say, “These people match up to these people,” and the system tells 
you what the differential would be in their salaries.  Post-conviction relief is for trial-level 
full-time attorneys to be employed by our office.  The structure is a little bit different, and that 
is why it is a little bit less money.  We have put the package in with a Senior Deputy 
Defender, a Deputy Defender II and a couple of Deputy Defender Is – more the notion if you 
have somebody experienced and can train people up for this work.  Then on top of the cost of 
these people, you add 16.8 percent for services and supplies, which is the percentage of 
services and supplies in our current budget.  The last one is “parity.”  Looking at page two, I 
separated out which portion of the budget is the Account because I think, for a lot of people, 
your operating expenses, we don’t care about: how much money is the Public Defense 
Services Account?  So the Account last biennium was $166.5 million.  Mandated caseload 
goes into the Account because it is not money for funding anything that happens in our office.  
So that is just shy of $25 million.  Then the Policy Package that goes into the Account would 
be this parity package.   

 
176 Chair Ellis Let me suggest we use a different name, and here is my thinking.  Parity is driven by what the 

DA’s are paid more than our comparable contractors.  I don’t want to pitch it quite that way 
because that says, “Well, we could solve that by reducing the DA’s pay,” and it sounds a little 
competitive.  What I really want to call it is something like “Contractor Compensation 
Equity.” 

 
184 J. Stevens How about something like “Family Living Wage.” 
 
185 Chair Ellis That is what the word “equity” is intended to pick up.  I may not have the right words, but I 

would like to find a phrase other than parity. 
 
187 K. Aylward I just picked that because that is what we did last time. 
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188 Chair Ellis Sure, and part of my reasoning is it didn’t work last time.  It is a word that has been used 
every year that I have been involved in this, and it hasn’t sold.  I am happy to hear other 
thoughts, but you get my drift. 

 
193 K. Aylward Did we settle on something? 
 
194 C. Lazenby I like the “Contractor Compensation Equity.” 
 
196 K. Aylward But it is not just contractors. 
 
198 G. Hazarabedian “Public defense provider.” 
 
200 Chair Ellis “Provider,” I am okay with that. 
 
201 K. Aylward I just put in $20 million as a place holder.  It is not my opinion or anything.  If you look on 

page three – 
 
204 C. Lazenby I think that number should be a little more precise.  You have these disparities that are here 

and you should be able to make some sort of projection, rather than just have a plugged 
number. 

 
208 K. Aylward That is right, and you will be doing that for me today.  In the next 30 minutes, you will be 

telling me what that number is. 
 
208 C. Lazenby Talked myself into a job, didn’t I? 
 
208 K. Aylward Well, it can be done collectively.  The Public Defense Provider Compensation Package, 103,  

has three components to it, the same as last biennium.  One is for public defender salaries to 
match that of the deputy district attorneys in their counties.  The second one is to increase the 
hourly pay for hourly paid attorneys.  And the third is to increase the rate paid to 
investigators.  If you look on page four, this is the portion of the package that pertains to the 
first part, about $6.2 million.  When we say “full-time,” what it means is employees of public 
defender offices. 

 
220 Chair Ellis When we use the word “average” salaries how are we defining that? 
 
221 K. Aylward We get the information from the contractors in their contract.  They tell us the total amount 

they pay for salaries and the total number of attorneys, so that becomes their average.  With 
the district attorney’s office, there is a survey that I get the information from, which actually 
specifies one to three years experience, three to five and seven to 10.  I went through and 
compared the years of experience of the actual employees in public defender offices and lined 
it up with what their salaries would be.  So, in other words, even if the district attorney’s 
office says “Well, we pay our entry guys $3,500 a month.”  Well how many entry guys do 
you have?  “None, we only have the senior guys.”  Then that maybe isn’t comparable to 
MPD, which has a whole lot of entry level people and fewer up at the top.  We did try to take 
that into account.  Not surprisingly, it is a bigger number than last time because the gap 
continues to grow.   

 
239 Chair Ellis I thought that was a very impressive data.  We have seen it for the Portland metropolitan area.  

I don’t think I have seen it in the other areas where we have PD’s.  I was impressed with the 
consistency. 

 
243 K. Aylward Well, it is horrifying, frankly.  You look at some of those and you think somebody could 

make $37,000 a year more doing essentially the same kind of work on the other side.  On 
page five, I have pulled together information, which I would like to discuss right now, about 
hourly rates for attorneys.  The current hourly rate, our guideline rate, is $40 an hour for non-
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death penalty and $55 for death penalty.  That rate went into effect June 1, 1991.  So looking 
at the Portland/Salem consumer price index, if nothing had changed and these rates had kept 
up with inflation, that is where we would be.  I used a projection of 2.6 for the years where we 
don’t have information.  It seems reasonable.  In any case, you could use 2 or you could use 3; 
it only changes it by pennies.  So give me a number.  Part of this conversation is, in my view, 
the very least that you have to do is make people’s situations not worse than it would have 
been.  In my view, just keeping up with inflation is the starting point.  Then you have to look 
at the supply and demand issues too.  Can you find attorneys?  Can you find enough 
attorneys?  Can you find good attorneys?  How much would you have to pay?  Let’s say 
keeping up with inflation would put you at $62 and $85.  Would I be able to find enough 
attorneys at $85 for death penalty cases?  I think not.  It would help, and it would help 
tremendously.  It would be okay for awhile but, given the fact that many of these cases take 
two qualified attorneys, there has to be a lead counsel and co-counsel – certainly at the trial 
level and often times at other levels as well.  I am eventually going to run out of supply. 

 
273 Chair Ellis Are you able to give an aggregate amount, assuming that we are able to estimate the number 

of hours we are paying for hourly paid attorneys, both the consortium hourly and the 
appointed hourly.  Are you able to run numbers that would tell us in aggregate dollars – 

 
282 K. Aylward Yes, on page six.  It is like a menu.  What would the cost be if you made the non-death 

penalty rate $50 and you made the death penalty $75?  It is a nice easy number, $50 and $75; 
and that would cost $5.5 million.  I wouldn’t approach it in terms of how much money do we 
want to ask for.  I suggest you figure out the appropriate hourly rate. 

 
291 Chair Ellis But the logic is pretty darn powerful.  I think non-lawyer, unsympathetic legislators would 

recognize that, if in 1991 it was reasonable to pay $40, then why do we stop short of at least 
an inflation adjustment?  That is what ought to happen. 

 
297 K. Aylward I don’t know.  We can see what happens in the future.  But I know historically that our budget 

had always been underestimated because we weren’t considering things like Oregon is 
number two in the nation for Russian speaking immigrants.  Who in our office was thinking 
about stuff like that?  It didn’t come into the picture.  So, because we have always run short of 
money, we have never finished a biennium saying, “Wow, I have got a dime left; that is 
great.”  We are always in the red.  So what happens is that all we can do is say, “Well, we 
have these contracts and we are committed to this money.  Even though there’s 2.4 percent 
inflation, some portion of that ought to go to the $40 an hour guys.  But we don’t have to.  We 
can still find people that will do this, so let’s just leave them at $40 instead of $41.75.  You 
know, big deal, because we need this money over here for things that we can’t avoid paying 
and we are trying to stay within budget.”  We have done such a good job at that, so now the 
$40 an hour is just unsupportable.  I think in the future, now that we know how to better 
anticipate, even if you say, “Forty dollars an hour, guess what, you got 3.1 percent, so now it 
is $41.23,” or whatever it is, I think you do it and you do it every single time.  Don’t allow us 
to lose ground on that.  You were saying surely anyone could see this. 

 
325 Chair Ellis That isn’t exactly how I phrased it.    
 
328 M. Greenfield It would be fair to say that, if we ask for and receive an increase, and we base that request on 

these rates, that is not a direction from the Legislature or an intention on our part that these are 
going to be the hourly rates for every attorney that we contract with.  All that does is just 
establish a budget amount and then we continue to negotiate with providers.   Is that right? 

 
334 K. Aylward I think that would be up to the Commission.  One of the things that this model doesn’t show 

and my recommendation would be that, instead of having two tiers, you actually have three. 
You have something like $50, $60 and $75, or some range of cases where you have got 
something else.  Now I don’t know if we go to the Legislature and say, “We have to be able to 
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pay $50 and $75 to do this and they give us the money and we say, “You know, I think we are 
going to go to $45 and $80.”  I don’t know if that is okay. 

 
343 M. Greenfield It is okay to go to the Legislature and say that we are asking for an amount of money based on 

this particular variable, but that we are going to continue to do this on a market place driven 
and bidding basis, if that is the basis we are going to use.  I am just wondering if Peter has a 
recommendation. 

 
350 P. Ozanne I think probably, pragmatically, we have to say we are negotiating with our contractors.  I 

think we would still negotiate if we have established the floor.  In other words, establish 
quality standards and an associate compensation rate through which no one falls.  Right now, 
the negotiation process can lead us to sacrifice quality in search of the lowest bidder.  I think 
we have to maintain a floor with quality standards and then you can have some negotiation 
within that range, based on local circumstances, such as prosecutors’ charging practices.  But 
I don’t think you want to get into a situation where anyone will do the work, no matter the 
level of quality.  Historically, that is what the Legislature has figured: Someone will still do 
the work.  Somebody has to say “No, we won’t fall below this level of quality.” Somebody 
out there will always be willing to do the work at $40 or $35 an hour, but quality won’t be 
maintained.  So I am happy with negotiations, as long as there is some floor of minimum 
quality with minimum rates. 

 
364 M. Greenfield Do you have a flooring recommendation? 
 
366 P. Ozanne We probably have to do it pragmatically by looking at the bidders and saying, “Based upon 

what we know about you, we are not going to do business with you at this rate.”  Ideally, I 
think we should have an ongoing quality assurance process that is adequately staffed with 
personnel in our office. 

 
379 J. Potter Mike, are you asking him, based on the information that we have, what the floor might be?  I 

thought the answer would logically be based on the CPI and based on $40, your floor would 
be $60 and $85. 

 
386 P. Ozanne Sorry Mike, I thought you were asking about the floor of quality.  North Dakota just set their 

rate at $90 an hour.  North Dakota does not exactly have a thriving economy; so why are we 
talking about $63? 

 
392 O. Thompson Olcott Thompson, again, from Marion County.  I would urge you to take a longer view and to 

go back to when it was $30 an hour.  I won’t guarantee my math but I think the rate, based on 
inflation, would now be over $80 an hour.  The $30 an hour went into effect January 1, 1979.  
It should be over $80, based on inflation, if my math is correct. 

 
402 K. Aylward I don’t believe it was ’79.  The state was – 
 
403 O. Thompson It was ’79. 
 
404 Chair Ellis I think there is another change that has happened.  These 16 to 17 years at the $40 rate, I 

would bet that a much higher percentage of providers are now the equivalent of full-time 
providers.  I would bet that, back in 1990, a lot of what you were looking at was lawyers who 
did this work as incremental to a general practice.  To me, that just drives the analogy.  If you 
had this service being provided by state employees, this inflation rate would have been built 
in and we wouldn’t have this situation.  What we have – and I think it is a system that is 
working and I think the state has a lot of reasons to be very proud, and I have certainly been 
an advocate of keeping the private contractor, privately appointed lawyer component – is a 
system of people who are now specialists in this area.  So the quality is higher than it was in 
1990.  You have people who are at 100 percent of their practice devoted to public defense, 
which means their dependence on this is 100 percent, and the analogy to the service being 
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provided by state employees is very powerful.  To me, this is just an easy argument.  A 
legislator ought to look at this and say, “That is absolute, common sense.”  They ought to 
think of this like a budget change and not a policy package change. 

 
438 J. Hennings Barnes, one thing that is sort of an elephant out there is that there is now an ABA opinion on 

caseload.  You establish a caseload – actually by policy within this Commission – that I think 
is drastically too high.  But you still established a number and we are at least 30 percent over 
that number.  One of the reasons we are 30 percent over is that there was never any money 
and there was never any cost-of-living increase.  The only way that we got more money was 
to take more cases.  Now, we are at least at 30 percent over and that leads to a quality issue. 

 
450 Chair Ellis That leads me to the notion that you do this change plus 30 percent. 
 
452 J. Hennings I understand that, but I don’t think you are going to get there with this Legislature.  But I think 

something that you are going to have to look at is whether or not you should contract beyond 
what you said was a reasonable caseload.  If you don’t do that, you are not going to have 
anyone who is going to come to the game because it is no longer a living salary.  If you are 
really talking about fairness, it is fairness to guarantee quality services, which means fewer 
cases.  You heard this morning about the problems in the juvenile area.  It is the same 
problem in the adult area.  We have pushed to do more and the juvenile area has been 
aggravated because more is being expected.  The law is becoming much stricter and much 
more insensitive to what is going on.  We have removed all the resources and the lack of 
resources now fall on the defense bar, such as when a judge turns to us and says, “You 
defense attorneys, go out and find some program” that 10 or 15 years ago, the juvenile 
department would have done.  In Multnomah County, they are absolutely destroying a very 
good system because it was all funded with county money that no longer is there.  The state 
won’t pay what their fair share is – what they agreed to pay on the adult side to house people 
locally.  We have run out of money.  It seems to me that it then all comes down to the defense 
attorney sooner or later.  It is your client and, if you want your client to be treated fairly, you 
go find something. 

 
481 C. Lazenby Jim, I agree with everything you say, except for one piece of that.  That is we are not running 

out of people who are willing to do the work.  Every time you have an opening, you get 
flooded with lawyers that want to escape the law firms and want to come in and do this stuff. 

 
484 J. Hennings You are wrong because we are not getting flooded any longer.  In the juvenile area, in the last 

four years, I have lost tons of people because they can no longer afford to do it.  When the 
AG’s office can double their salary immediately, they go to the AG’s office.  I have lost two 
people within the last six months to the AG’s office.  

 
492 C. Lazenby That is the type of thing that you would have to build a case – to start speaking to the 

Legislature so that they can see that this is a looming problem in terms of the state meeting its 
constitutional obligations.  Because I think there are still lots of younger folks that want to try 
to do this work.  I understand what you are saying about not being able to afford it, but it has 
got to become more tangible. 

 
498 J. Hennings There are individuals, but they are not going to have a system behind them that will allow 

them to do it; and they are not going to have the educated and trained people who you are 
asking for in the juvenile area. 

 
502 Chair Ellis Part of what I think is realistic is to assume for the moment that we put in a package that has 

the 6.2 for the PD, 21.6, which is $70 and $95 for the hourly, and 2.6 for the investigators.  
You are up to 24.2.  Now assume for the moment that miracles happen and somebody says, 
“okay,” because these are pretty powerful arguments.  My prediction is that incremental 
money would be spread between increasing rates and reducing caseloads.  It wouldn’t all go 
to increasing rates. 
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517 J. Hennings Whatever it is, it is a multi-session issue because we have spent many sessions getting here 

without getting the kind of increases we should have.  But I think the Commission needs to be 
a little bit protective of the field in terms of numbers of cases expected and quality level 
expected, and a willingness to pay for those things to guarantee quality. 

 
523 Chair Ellis I am planting a seed.  I don’t want the provider group to think that, “okay, we get this money 

based on this argument,” which I think is a very powerful argument, and that, immediately, 
everybody’s rate goes up by that amount.  I think there has to be a balance between caseload 
and rate. 

 
531 J. Potter Isn’t this a two-step process that we are looking at potentially?  One is what Kathryn is 

presenting to us with all these numbers to get it up to some level of cost-of-living increases, 
and there can be a package of dollars.  The second issue is the caseload increase, based on the 
ABA ethics opinion that the bar will vote on.  The Bar will decide if that ethics opinion 
applies to Oregon lawyers and we will do some sort of process of determining how fast that 
goes into effect, if it goes into effect.  Then it becomes a caseload argument that goes to the 
Legislature to say that we did the first step, we did these numbers, but caseload is now a 
totally separate package.  Kathryn has always said to us that caseload arguments are ones that 
she can make and are usually addressed.  Pay raise arguments are ones that we make and that 
are never addressed.  I would rather deal with these things as two separate issues, recognizing 
that the caseload issue is in the background, recognizing the Bar is going to vote on it and we 
can tell the Legislature that something may happen: “We are watching it.”  We are interested, 
clearly, but at the moment, let’s deal with this.  I fear that if we try to mesh them together, 
going to the Legislature in one big argument, it just gets lost. 

 
564 J. Hennings I completely agree with you, but I am making the point that I think the Commission has to 

come back to all this.  How you can guarantee quality?  One of the ways is to make sure you 
have a ceiling on your caseloads.  The other is to make sure that you have a living wage out 
there, so that people will do it and stay at it long enough to become experienced in order to 
give you the kind of quality you want. 

 
571 Chair Ellis I think Commissioner Potter and I are saying the same thing.  I think I hear him saying that 

the argument that has the best chance of resonating with the Legislature is this one.  Ann, you 
had your hand up? 

 
580 A. Christian No, it is no longer relevant. 
 
581 Chair Ellis You just bought the piece of art behind me. 
 
582 A. Christian I am indigent and can’t afford it. 
 
584 P. Ozanne We have talked a long time about these hourly rates, and I agree with everything that has been 

said, including John’s two-pronged approach.  But Barnes, when you came up with the 
number, was it $70 and $95?  I just wonder if that looking with our mind’s eye at the ultimate 
number – the total number.  It seems to me that, as long as our system continues to seek rates 
that are so far below the market rates for attorneys, we are inviting, forever, a view that this 
kind of legal service can be funded by the Legislature on the cheap.  In other words, is 
anybody in a law firm really, on average, charging clients $70 for cases versus $95?  The AG 
is charging over $120.  Aren’t we being hoisted on our own hourly rate system?  Why did you 
land on the $70 and $95? 

 
607 Chair Ellis I did it scientifically.  I took Kathryn’s estimate as of the end of ’08 and went to the next 

highest rate; that was on her page six and I did the same with the PD. 
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615 K. Aylward Could I just point out that these costs and figures do not include the Marion County 
Association of Defenders or the Yamhill County Defenders.  They are hourly paid, but some 
of them are hourly paid more than this.  In other words, if you decided we want the $40 to go 
to $45, and if MCAD is already getting $50, then I am not assuming that MCAD needs to get 
any more just because everybody else finally got to $45.  If you decide that the $40 should go 
to $55, then I would have to look at MCAD and include their costs as well and the Yamhill 
County Defenders.  So I haven’t put them in here pending whatever you settle on.  But know 
that whatever you settle on, the final dollar amount will be more than that. 

 
634 S. Gorham Two things about that: one, you also don’t show the Marion Public Defender, or whatever it 

will be called here at all, so that has to be figured in.  I think I agree with what Kathryn said 
before and what Peter said.  You don’t want to keep the low rate.  I think you have to ask for 
at least a more reasonable rate.  You are never going to get to what is parity with the private 
bar, even if you are talking about $70 an hour.  I don’t how you use the argument, but you are 
spending at least half of that for overhead costs if you are in the private sector. 

 
[Tape 3; Side B]   
 
047 S. Gorham I think what I heard Peter saying is that even though Chair Ellis used a scientific method we 

should go to something more like what North Dakota is doing.  Maybe you split you the 
difference and go to $80 an hour, rather than $70. 

 
051 M. Greenfield It seems like we have two problems.  One problem is the hourly rate and another problem is 

the caseload.  The firm data that we have is simply a math problem, which tells us the hourly 
rate at some point in time and what it would be for the coming biennium.  That is a 
marketplace issue.  The argument that comes back is that, apparently, we are giving them 
enough money because the work is getting done.  A way to maybe approach it is to say that 
the firm figure that we know about is what the rate would be today if it were adjusted for 
inflation.  What we don’t know is what the ABA is going to do; and what we don’t know is 
how the marketplace would react to more resources.  So what we would like to do is have the 
Legislature allocate the amount of money equivalent to increasing to the inflated amount, 
reserve a portion of that in the emergency fund, and let us go out and negotiation and see what 
kind of a services we can purchase for that, and how we can affect the caseload with that.  We 
will come back and report that to you, and then see how much of the reserve we need.  It is an 
approach that tries to grab the one thing we actually know about, but we don’t guarantee that 
that is going to be the rate.  Just let us go out on behalf of the judicial branch and the 
Legislature and see what we can get, and see what we can do about the caseload, and then we 
will report back.  That is an approach that probably won’t succeed but – 

 
072 Chair Ellis My concern with Steve and Peter’s point is, if we go that route, we lose the simplicity of the 

argument.  I really do think that legislators would understand what we are saying by tying it to 
16 and 17 years of being static in an inflationary environment.  But if we start going for, you 
know compared to the private bar, even comparing it to the DA’s in that context, we are going 
to get them saying that all they want is money.  I think the presentation is so potent.  John, 
you left me a voice mail.  Did you want to make some comments now or as a separate piece? 

 
083 J. Connors Now would be great.  And if it is alright, I asked Ann and Greg to join me. 
 
086 Chair Ellis Certainly.  We have two empty chairs all lined up for you. 
 
087 J. Connors We are here on behalf of OCDLA with some information and then an offer to help in any way 

we can.  The board recently had its three-day retreat and I think it is fair to say by far the most 
important issue for us and our membership right now is the compensation issues.  In an effort 
to address some of those issues, we created what I think is a very strong committee to work on 
them.  The people on it have a wide range of experience, and represent the state pretty well, I 
think.  It is chaired by Gordon Mallon from eastern Oregon, who I think you know has 
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soldiered for a long time with these types of cases.  In addition to forming the committee, we 
have drafted a resolution that you have in front of you.  Our plan is to present that to the 
House of Delegates in September.  We are pretty confident that they will adopt it, so we 
wanted you to know about it since it asks the Bar to officially work with the Commission and 
OCDLA on these compensation issues.  I think implicit in this resolution is the need for the 
Commission to submit as ambitious and robust a number as is possible in terms of the 
funding.  We really appreciate the careful, detailed work that Kathryn has done on things like 
tracking the death penalty costs and the added costs for appeals.  We really applaud the 
discussions the Commission has had about things like “Jessica’s Law” and the 30 percent 
overage in terms of the caseload.  But we really feel like it is a critical time right now.  It was 
unanimous among the board.  In terms of the traffic on the OCDLA’s list serve, this has been 
a dominant issue.  People are struggling and are looking for leadership to do something in this 
area.  If there is any way that we can help and, as I said, I think it is a good committee.  We 
are certainly willing to go to the Legislature.  Both Ann and Greg have been parties to the 
discussions and are both on the committee and are available to answer questions.  Greg may 
have some additional specifics about areas of concern.  

 
115 G. Hazarbedian Thank you, Mr. Chair.  First, let me say for those who didn’t know that John Connors is the 

OCDLA president.  The request that we have is that, if you read our resolution – the 
resolution which we think the House of Delegates will pass without a lot of drama – it 
instructs the House of Delegates to make the Oregon State Bar work with this Commission 
and OCLDA to put together a proposal for fair compensation.  Fair compensation is the title 
and right away you were talking about equity.  What we think is that adopting a policy 
package with minimums of $60 an hour for non-death penalty work, $85 an hour for death 
penalty work and investigative increases of $35 for non-death and $45 for death would be the 
minimum that the Commission would want to seriously consider at this time, so that the 
Commission is seen as taking a step in that direction, ahead of this being passed by the House 
of Delegates.  Clearly, the Commission and everyone in this room wants to solve some of the 
problems that we have had with regard to compensation for public defense providers.  That is 
why you all volunteer to serve on this Commission.  There is no question about what the 
desire is in the room.  But there is some debate now about what is the best way to get there 
and we think that adopting a policy package with the minimums that I just set out would be 
what we would ask you to do today.  I also agree with Commissioner Potter’s statement that 
the caseload piece, as described in the ABA ethics opinion and that may or may not be 
adopted by the Oregon State Bar, is a separate piece that we can come back to after that 
happens.  That is all I have.     

 
139 Chair Ellis Why do you go to $60 and $85? 
 
141 A. Christian We say “at least.” 
 
141 J. Connors We hadn’t seen Kathryn’s report. 
 
141 G. Hazarbedian I don’t want to speak for the whole group in terms of what logically we individually used to 

get here.  I can tell you, personally, that I think there is a much higher chance of getting these 
numbers because, as you have said a couple of times today, they are just highly defensible and 
common sense by getting back to where we started from.  I think I would rather see us get that 
kind of package and achieve it, and then propose a package that is not achievable.  I guess that 
is where I personally come down – practicalities, I guess. 

 
151 A. Christian Part of when I was looking at is trying to come in within the $20 million dollars.  It rings true 

to what Greg was saying, what is possible with the Legislature as a first step.  Our resolution 
anticipates that the Bar, criminal defense lawyers and the Commission would work on more 
than one biennium to reach the compensation levels and address this caseload issue.  I am 
here because Paul Petterson from Multnomah Defenders had to be in court today.  Our Board 
of Directors for MDI has decided that, for any meeting that has a potential impact on MDI, 
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either a board member will be here or Paul will be here.  I had planned to be here today and I 
have enjoyed working with this group.  I was talking with Paul last night, just to touch base as 
far as what is going on, and I was informed that the most senior juvenile attorney at MDI has 
submitted her resignation.  This is maybe six months from when the most senior, at that point 
in time, juvenile lawyer submitted her resignation.  We have had a huge turnover within a 
very short period of time.  After I talked to Paul, I talked with another board member about 
isn’t it a shame that we are losing the second senior attorney, actually to the same law firm 
that has taken our two most senior attorneys.  And the other board member commented that it 
is actually good because the caseloads are so high that anyone who has been doing this 
juvenile work for, I think she had been there four or five years, needs to move on because it is 
so hard and the caseloads are too high.  I bring that up to just say to all of you it is real life as 
far as the difficulties that at least the public defenders are having in retaining attorneys.  There 
is some good news in that the Oregon State Bar is working on this issue and has put out a 
draft for a loan repayment assistance program for Oregon lawyers in the public sector.  I think 
that will help a little bit.  I agree that the House of Delegates is likely to pass this 
unanimously.  I think it would help those of us who will be there – I am a member of the 
House of Delegates – to at least have some reaction that can be shared with the other 
delegates from the Commission, because this resolution would require the exertion of some 
resources in a very short period of time.  If it passes – I think it is September 17 that we meet 
– the resolution currently reads that the coalition must issue a preliminary report by 
November 10.  We are going to be submitting a friendly amendment to extend that a week, 
but it is an extremely short period of time.  I guess what I would ask, as a House of Delegate 
member who probably will be addressing this issue, are their concerns on the Commission?  
Do you look forward to the opportunity of working with the Oregon State Bar and OCDLA 
on a plan wherein all three entities come in with open arms during budget hearings and say 
that this is what is needed; it is not just that greedy lawyers are needing more money. 

 
203 J. Potter Do you want a motion? 
 
204 Chair Ellis To put it in prospective, in my own view when the Commission was formed – whenever it 

was, six years ago – it was a difficult sell to say, “We formed the Commission to improve the 
system but, before you improve the system, pour more money into it.”  Then we get to the 
next biennium and we hit an awful period in the state’s economy.  It is an income tax-driven 
state and the income revenue was way down.  It was all we could do to hold the line.  This to 
me is a point in time when you have two things, really three things, coming together and it is 
sort of a sun, moon, and stars alignment opportunity.  You have the state revenue picture that 
is very positive.  Secondly, I think we have a lot a lot to say, and I think the Legislature is 
going to understand this system is much stronger.  We have had a lot of hard work happening 
in the last several years that, to me, have tightened it up and improved the quality and made 
this system much more cohesive.  Then you add to that this argument that we are now talking 
about, which is against the background of static rates for, by the time the biennium ends, 17 
years.  That is just a remarkable combination of facts.  So I do think this is the year to make 
the move, and I think it is the year that has the best opportunity to make the move.  Speaking 
just personally, yes, we are certainly willing to have a very cooperative mode. We have to be 
a little careful because we are a public entity.  We are not going to cede our obligation to be 
objective and fair.  In the sense that I think the objections outlined in the resolution, I didn’t 
read anything in there that troubled me or that I didn’t agree with.  I think you can take all of 
this back and say the climate is very positive. 

 
243 G. Hazarabedian I wanted to make the comment I didn’t make earlier that I meant to; and that is the talk about 

the fact that we can always find people who will do the work for whatever price is to be paid.  
One of the reasons that this is true is that the federal government has taken the position that 
any talk among contractors about refusing to work until a certain amount is paid is considered 
an antitrust violation, as it was in Washington State not too many years ago.  I just want to 
throw that point out there.  I think if there were not those restrictions on us talking amongst 
ourselves in the contractor community, the argument that there are people willing to take it for 
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whatever rate you pay might not be made quite as peacefully as it is made now.  Nonetheless, 
those restrictions do exist and no one in the room is going to be breaking them.  I just throw 
that out for consideration. 

 
255 S. Gorham I just want to ditto that comment.  We can’t talk about it, but there is definitely unease in the 

provider community about continuing to do the work.  Frankly, I didn’t see the language in 
the resolution, but I think the dollar amounts are too low.  I think, Mr. Chair, your dollar 
figures are much better, especially since, frankly, they are going to try and cut it down 
anyway.  Going with what is the absolute minimum increase seems to not be an effective way 
of going to the Legislature.  If you ask for $60, they are going to give you $50.  If you ask for 
$70, they are going to give you maybe $60.   

 
271 Chair Ellis If you ask for $80, they will say that that is ridiculous. 
 
271 S. Gorham So, if you ask for $70, maybe they will give you something close to $70.  Those are my 

comments.  I think you are getting to the point with your stars alignment.  It is very hard to 
get people to do this at the rates that we have; very difficult.   

 
276 A. Christian Just to clarify, Mr. Chair, since Steve hadn’t seen the resolution: the resolution has no dollar 

figures in it. 
 
279 Chair Ellis I would be interested in discussion within the Commission. 
 
281 J. Stevens I think it sounds good, but I worry that the absolute budget measure will pass and we will 

have to fight with teachers for everything.  There are a lot more school kids than lawyers.  I 
am all for it and I am all for making the argument.  But realistically, I would hate to think that 
we really think that we are going to get very far. 

 
288 Chair Ellis Any other optimistic remarks? 
 
288 M. Greenfield I would just comment that the number that we are talking about here, from the prospective of 

budget makers, is really pretty small. 
 
292 Chair Ellis I haven’t done the math, but my numbers would be a percentage on our current budget that is 

not radical. 
 
295 K. Aylward Based on history, it is kind of radical.  Last time we got $175 million and now we are asking 

for $225.  That is a lot.  That is 35 percent. 
 
299 Chair Ellis It is only 24.2 on the piece that we are talking about. 
 
300 C. Hazarbedian On the policy package. 
 
301 Chair Ellis The equity package. 
 
301 K. Aylward So, are you asking me how much our equity package has been in the past?  You are just 

saying that the policy package portion of the budget is not huge.  It is twelve percent more. 
 
305 Chair Ellis There have been two numbers suggested on this hourly piece, which was $60 for non-death 

penalty and $85 for death penalty.  My suggestion was $70 non-death penalty and $95 death 
penalty.  Is there reaction within the Commission to one or the other, or some other 
combination? 

 
313 C. Lazenby I agree with the comments that somebody made before me that did sound like a bit of an 

auction again.  The higher you start in a reasonable range is better, so I do like your numbers 
better.  I just want to go back to what Mike and I had both said in a different way, which is 
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that I have heard this for years and lived this for a few years.  How can anybody work and live 
for $40 or $30 an hour?  But as Mike put it just a minute ago, in the Legislature’s experience, 
they deal with a broad range of issues and they just look at these things kaleidoscopically as 
they come by.  And this issue is: “Yeah, we hear that, but people keep doing the work.”  I 
understand about the legal restrictions that are there.  But until something other than reality 
becomes palpable to them, it is not going to allow this issue to compete with teachers and all 
the other pieces that are out there.  Frankly, let’s face it: you don’t have a constituency in that 
building.  Your clients don’t have a constituency in that building.  I have been involved in 
several processes where the solution was to make your clients pay for it.  I just think that is a 
reality.  We need to come to grips with this.  But I agree with you that, as the economy 
improves, chances improve.  As the lottery does a million and a million and half dollars a 
week – 

 
336 P. Ozanne Off of our clients. 
 
336 C. Lazenby I think you have got to continue to be wide-eyed and politically realistic about the nature of 

our chore. 
 
343 Chief Justice 
 De Muniz I want to say that I fully support the public defense community.  I lived it as a young lawyer.  

The public defense community has carried the justice system on its back since I have been a 
lawyer, and before that.  That reality needs to be ever present in these discussions, which 
unfortunately are similar to the ones I am having with regard to judicial compensation.  One 
suggestion I might make is not to fall prey to the fact that the governor has already allocated 
65 percent of the budget to education: it is to try to change the debate to say that there are 
these competing, equal priorities, as opposed to saying that we are taking something away 
from this.  These are equal, competing priorities because, if the justice system is not fully 
funded, you can’t provide restorative justice, as we found back in 2003.  I think we have to 
develop that argument in much greater detail because that resonates with those people who, 
for example, hold themselves out as “my constituency is victims.”  When you explain to them 
that you are not representing victims when you do not fully fund a justice system, because 
those people cannot get restorative justice when you do that.  Those are the kinds of 
arguments that we have to use to separate this part from saying that we are competing against 
the disinvestment in higher education and the failure to provide a stable funding system for K-
12 education.  All of those are laid at the Legislature’s feet.  I have been thinking about this 
24 hours a day and there are lots of these problems.  But I commend you for taking the 
initiative to stand up and pull this together.  I will commit to you that, to the extent that I can 
do this, I will support the public defense community’s efforts to do this because the state has 
to pay for these things. 

 
381 Chair Ellis But you hope you are never asked the Sophie’s choice question. 
 
382 A. Christian But now he has the Commission, so he is not in that real life position that the former Chief 

Justice had, and thank you.  I should tell you that when our committee most recently met we 
were talking about budget packages, and this type of thing and we really started talking about 
the fact that judges need increases in salaries.  We haven’t decided yet as far as district 
attorneys.  I think in rural Oregon there are some real issues.  I think, at least I am gravitating 
as one member of that committee, toward a system approach next session. 

 
393 Chief Justice  
 De Muniz Our civic education is so bad that I have received letters from citizens asking me to advocate 

on behalf of the district attorney’s salary problems.  
 
397 G. Hazarbedian Would it be appropriate to see if one of OCDLA’s fiscal lobbyists, Bill Linden, has a 

comment on the numbers we are talking about? 
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400 B. Linden I would be happy to share some thoughts with you.  I think there is a compelling case to be 
made on the merits why a significant adjustment is needed in compensation for contract 
lawyers, public defenders, hourly rate attorneys, and investigators – the whole gambit.  I think 
that this session is as good a session to push that envelope as far as we can, as any that we 
have had in probably the last decade.  One of the things I have been thinking about, as I listen 
to your discussion and as Chief Justice De Muniz approached this just a minute ago, no matter 
what numbers you settle on, when you add those to the mandated caseload that is included in 
your essential budget level, you are going to have a fairly significant increase.  If you will 
remember back to the last session, Governor Kulongoski, whatever happens in November, he 
will be the one who rolls out the budget.  The Governor cut your budget last biennium without 
specification, but he just cut it by $11 million dollars. 

 
422 Chair Ellis We remember. 
 
423 B. Linden What we ended up doing was spending eight months getting that $11 million back, and we 

never got to the discussions about systematic issues about compensation and under-
compensation that we have had forever.  I would urge the board to think about a way to do it, 
and all of us individually who have any access or connections to do it.  We need to 
communicate to the Governor that our expectation is that there is not going to be an arbitrary 
cut to your essential budget level, and that there will be recognition of the validity of the 
request in the policy package that deals with compensation.  I think the Commission could go 
so far as to express to the Governor its expectation that your budget as submitted is going to 
show up in December in his printed budget, and it is up to the Legislature then to sort through 
the policy choices.  Don’t lose track of that in your session.  We don’t want to spend another 
eight months in that building just trying to get you back to where you should have started to 
begin with.   

 
449 Chair Ellis Help me understand the time.  When does the budget go to the printer?  In the federal 

government that is the drop dead date.   
 
451 K. Aylward It is grimmer than that.  The numbers have to be in the system by September 1, and I just open 

it up and drop in the $24 million or $29 million and I am done, because it needs to be audited 
by DAS.  They look at all these figures and ask, “How did you get your $20 million?”  Then 
they can pass it on to the Governor and say it has all been audited.  It is all done and now he 
has time to tinker and chop.  We don’t actually have to print our budget binders until early 
December.     

 
462 Chair Ellis You need a number today. 
 
462 K. Aylward Yes sir. 
 
464 Chair Ellis Let me make a suggestion.  My suggestion is the number you should include so the plug 

numbers under the equity piece would be $24, 243,113.  So that you understand how that 
number was derived, it was the $6,211,000 for 003, the PD piece.  It was $15,415,636, which 
is your number using a $70 non-death penalty and a $95 death penalty. 

 
482 K. Aylward That number is going to change because, if you go $70 and $95, I have got to do something 

for MCAD and YCD.  Their caseloads will make that number $17 million or something like 
that, which was why I was urging you not to look at total dollars. 

 
487 Chair Ellis Apply that formula because I want to give you something that you can take home.  Then the 

last would be $2,616,474, which is the equivalent piece for the investigators. 
 
495 C. Lazenby Mr. Chair, can I ask that the investigator piece be a separate piece and be subject to a separate 

vote.  My wife is an investigator with Multnomah Defenders, and I am unclear as to whether 
or not I have an actual conflict of interest in voting on this. 
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501 K. Aylward This is only hourly paid investigators.  I wouldn’t affect employees of public defender offices. 
 
502 C. Lazenby Okay. 
 
504 Chair Ellis That is where I would like to see us go.  I don’t know whether others on the Commission are 

comfortable with that. 
 
507 S. McCrea So do you want a motion?  So moved.  [John Potter seconded the motion.] 
 
511 J. Brown If I could just insert one observation.  I am totally mindful of the history.  I am cautious or 

even uneasy about too much emphasis on the cost-of-living analysis that gets us to where we 
are for two reasons.  One is I would not like it said in future sessions that we adjusted our 
cost-of-living basis last year, so that is what we are going to do this year.  I don’t want to be a 
part of that precedent.  And second, we adhere to our commitment to adequate compensation 
whether it is by reference to parity, and we want to stay away from that term, but whatever 
just to maintain our flexibility.  What we are talking about is the most effective system and 
that is just my own personal budget note on this analysis, and I do support the motion. 

 
529 S. McCrea I agree with that.  Since I have been quiet this whole meeting, now I’ll put in my two cents 

worth.  I think that is an excellent point and, in addition to all the things that the Chief Justice 
said, there are two things that I think you need to do when we go to the Legislature.  One has 
already been said, in addition to the issue about the number of cases.  The second one is we 
need to talk to the Legislature about the fact that we have changed the process.  We have 
changed the structure.  And I know the first one was that lawyers aren’t willing to take the 
cases, and I think we need to add that anecdotally.  I am happy to write a letter and say that I 
pulled my associate off of doing court-appointed cases because I can’t afford to have him do 
it for $40 an hour.  Those things are happening as everyone has said.  We need to have a 
mechanism to collect those and present them.  Then secondly, you need to be able to educate 
the Legislature that yes, people used to do it for $40 an hour, and part of it was because, and I 
don’t know how to phrase it, but they were, for lack of a better term, free agents.  There 
wasn’t the oversight, there wasn’t the professionalism.  I don’t mean to denigrate anyone, but 
we have instituted standards and expectations and quality control.  We have much higher 
expectations and requirements now then we have had.  We are changing the quality of the 
system overall and that is something the Legislature needs to appreciate.  That benefit also 
justifies something closer to a market analysis.    

 
565 K. Aylward This budget does not anticipate or include any funding for increasing juvenile dependency 

representation.  I think Joe O’Leary at the meeting in June in Bend told you that there was a 
work group that was working on this,  

 
569 Chair Ellis Except in the appellate area? 
 
570 K. Aylward Our budget includes having four appellate juvenile dependency attorneys, but not for 

increasing rates for those. 
 
575 Chief Justice There is an appellate work group on juvenile dependency with Judge Brewer.  It is very active 

and it includes legislative representatives who are very supportive of an increase in an hourly 
rate.  It is driven for completely different reasons – nothing to do with the reasons that we 
have talked about here.  But you find your allies in different places and that work group is an 
important group and someone should be continuing to monitor them. 

 
587 A. Christian There is also a trial-level juvenile dependency group with the same four legislators.  I am on 

that group for OCDLA, and I am thrilled so far with what they are talking about at the last 
meeting, which was about a week and a half ago.  Representative Schaufler was the only 
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legislator who was able to make it and his eyes just kept getting bigger and bigger as we 
discussed rates of pay and caseload.  It was a valuable experience. 

 
599 P. Ozanne Chief, in our judgment, we thought the momentum should be coming from those folks in the 

Legislature.  We are there every minute of the day, and we are cooperative and encouraging.  
But we thought: let’s not get crosswise with our main budget process; maybe we will get both 
forms of funding.  Kathryn is actually providing some numbers for a meeting coming up with 
these legislators in that regard. 

 
607 Chair Ellis There is a motion pending.  All those in favor say “aye.”  VOTE 6-0. 
 
611 J. Hennings I would like to provide some information.  This is a chart that I showed Senator Schrader 

about a month ago.  This shows our office’s salary scale compared to the district attorney’s 
scale.  I intend at your next meeting to have a comparison that would include the Attorney 
General’s scale and also LSD’s scale, which is important.  Senator Schrader took one look at 
this and said “You are falling further behind.”  In fact, we are not only falling further behind 
on the straight line projection; in four years, a starting attorney and an attorney at the top of 
the scale in my office will be paid less than the starting scale as a district attorney.  This is 
because there has been no increase.  I give you this and I will be providing more of a report, 
but I just thought this would be very interesting.  What it shows is the entire scale.  It isn’t just 
the average of where people are.  It actually shows the change in the scale and the fact that the 
district attorney’s scale is longer than 10 years. 

 
646 Chair Ellis Someone who is better at data processing than me needs to have someone sit down, with page 

four that Kathryn had and this document, and make sure they are consistent.  They seem to be 
within a range of consistency, but I can’t break it down. 

 
653 J. Hennings An average is very, very different than what the entire scale. 
 
655 Chair Ellis I think both documents are making the same point.  We now will go into Executive Session.  

Thank you all for attending. 
 
   [Executive Session convened at 12:35 p.m.] 
 
   
 

 
 



 

 

 

Attachment 2 
 



PRELIMINARY DRAFT 
(September 6, 2006) 

 
 

OPDS’s Final Report on Service Delivery in Clatsop County 
& PDSC’s Service Delivery Plan for the County 

 
Introduction 

 
Since developing its first Strategic Plan in December 2003, the Public Defense Services 
Commission (PDSC) has focused on strategies to accomplish its mission to deliver quality, 
cost-efficient public defense services in Oregon.  Recognizing that increasing the quality of 
legal services also increases their cost-efficiency by reducing risks of error and the delay 
and expense associated with remedying errors, the Commission has developed strategies 
designed to improve the quality of public defense services and the systems across the 
state for delivering those services. 
 
Foremost among those strategies is PDSC’s service delivery planning process, which is 
designed to evaluate and improve the operation of local public defense delivery systems.  
During 2004, 2005 and 2006, the Commission completed investigations of the local public 
defense systems in Benton, Lane, Lincoln, Linn, Multnomah, Marion, Klamath, Yamhill, 
Hood River, Wasco, Gilliam and Sherman Counties.  It also developed Service Delivery 
Plans in each of those counties to improve the operation of their public defense systems 
and the quality of the legal services provided by those systems.   
 
This report presents the results of the Office of Public Defense Services’ (OPDS) 
preliminary investigation into the conditions of Clatsop County’s public defense system.  
The next draft of this report will set forth the comments and discussions during PDSC’s 
public meeting in Clatsop County, which will be held on Thursday, September 14, 2006 
from 11:00 a.m. to 4:00 p.m. in the Clatsop County Courthouse in Astoria.  The 
Commission has invited the judges, prosecutors, public defense contractors and other 
justice professionals in Clatsop County to attend that meeting and provide their input with 
regard to the condition of county’s public defense system and how the delivery of public 
defense services in the county can be improved.  The final version of this report will 
contain PDSC’s service delivery plan for Clatsop County. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the Commission 
has identified regions in the state for the purposes of reviewing local public defense 
delivery systems and services, and addressing significant issues of quality and cost-
efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and the preliminary draft of a 
report such as this, the Commission reviews the condition and operation of local public 
defense delivery systems and services in each county or region by holding one or more 



public meetings in that region to provide opportunities for interested parties to present their 
perspectives and concerns to the Commission. 
 
Third, after considering OPDS’s preliminary draft report and public comments during the 
Commission's meetings in a county or region, PDSC develops a “service delivery plan,” 
which is set forth at the conclusion of the final version of OPDS’s report.  That plan may 
confirm the quality and cost-efficiency of the public defense delivery system and services 
in that region or propose changes to improve the delivery of the region’s public defense 
services.  In either event, the Commission’s service delivery plans (a) take into account 
the local conditions, practices and resources unique to the region, (b) outline the structure 
and objectives of the region’s delivery system and the roles and responsibilities of public 
defense contractors in the region, and (c) when appropriate, propose revisions in the 
terms and conditions of the region’s public defense contracts.   
 
Finally, under the direction of PDSC, contractors subject to the Commission's service 
delivery plans are urged to implement the strategies or changes proposed in the plans.  
Periodically, these contractors report back to PDSC on their progress in implementing the 
Commission's plans and in establishing other best practices in public defense 
management. 
 
Any service delivery plan that PDSC develops will not be the last word on a local service 
delivery system, or on the quality and cost-efficiency of the county’s public defense 
services.  The limitations of PDSC’s budget, the existing personnel, level of resources and 
unique conditions in each county, the current contractual relationships between PDSC and 
its contractors, and the wisdom of not trying to do everything at once, place constraints on 
the Commission’s initial planning process in any region.  PDSC’s service delivery planning 
process is an ongoing one, calling for the Commission to return to each region of the state 
over time in order to develop new service delivery plans or revise old ones.  The 
Commission may also return to some counties in the state on an expedited basis in order 
to address pressing problems in those counties. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public defense 
management, widely supported by the state’s judges and public defense attorneys, which 
separates Oregon’s public defense function from the state’s judicial function.  Considered 
by most commentators and authorities across the country as a “best practice,” this 
approach avoids the inherent conflict in roles when judges serve as neutral arbiters of 
legal disputes and also select and evaluate the advocates in those disputes.  As a result, 
while judges remain responsible for appointing attorneys to represent eligible clients, the 
Commission is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the competency of 
those attorneys.  In the Commission’s view, however, ensuring the minimum competency 
of public defense attorneys is not enough.  As stated in its mission statement, PDSC is 
also dedicated to ensuring the delivery of quality public defense services in the most cost-
efficient manner possible.  The Commission has undertaken a range of strategies to 
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accomplish this mission. 
 
A range of strategies to promote quality and cost-efficiency.  Service delivery planning is 
one of the most important strategies PDSC has undertaken to promote quality and cost-
efficiency in the delivery of public defense services.  However, it is not the only one.   
 
In December 2003, the Commission directed OPDS to form a Contractor Advisory Group, 
made up of experienced public defense contractors from across the state.  That group 
advises OPDS on the development of standards and methods to ensure the quality and 
cost-efficiency of the services and operations of public defense contractors, including the 
establishment of a peer review process and technical assistance projects for contractors 
and new standards to qualify individual attorneys across the state to provide public 
defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop an 
evaluation or assessment process for all public defense contractors.  Beginning with the 
largest contractors in the state, this process is aimed at improving the internal operations 
and management practices of those offices and the quality of the legal services they 
provide.  In 2004, site teams of volunteer public defense managers and lawyers have 
visited the largest contractors in Deschutes, Clackamas and Washington Counties and 
prepared reports assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the site teams visited contractors in Columbia, 
Jackson, Klamath, Multnomah and Umatilla Counties and, in 2006, teams have visited the 
juvenile contractors in Multnomah County and criminal and juvenile contractors in Linn, 
Lane and Lincoln Counties.  In accordance with its Strategic Plan for 2003-05, PDSC has 
also developed a systematic process to address complaints over the behavior and 
performance of public defense contractors and individual attorneys.   
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases across 
the state.  Therefore, PDSC has undertaken a statewide initiative to improve juvenile law 
practice in collaboration with the state courts, including a new Juvenile Law Training 
Academy for public defense lawyers.  In 2006, the Commission has devoted two of its 
meetings to investigating the condition of juvenile law practice across the state and to 
develop a statewide Service Delivery Plan for juvenile law representation. 
 
The Commission is also concerned about the “graying” of the public defense bar in 
Oregon and the potential shortage of new attorneys to replace retiring attorneys in the 
years ahead.  More and more lawyers are spending their entire careers in public defense 
law practice and many are now approaching retirement.  In most areas of the state, no 
formal process or strategy is in place to ensure that new attorneys will be available to 
replace retiring attorneys.  The Commission has also found that impact of such shortages 
are greatest in less populous areas of the state, where fewer lawyers reside and practice, 
but where the demands for public safety and functional justice systems with the requisite 
supply of criminal defense and juvenile attorneys are as pressing as in urban areas of the 
state.  As a result, PDSC is exploring ways to attract and train younger lawyers in public 
defense practice across the state. 
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“Structure” versus “performance” in the delivery of public defense services.  Distinguishing 
between structure and performance in the delivery of public defense services is important 
in determining the appropriate roles for PDSC and OPDS in the Commission’s service 
delivery planning process. That process is aimed primarily at reviewing and improving the 
“structure” for delivering public defense services in Oregon by selecting the most effective 
kinds and combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” recognize 
that careful attention to the structure of service delivery systems contributes significantly to 
the ultimate quality and effectiveness of public defense services.1  A public agency like 
PDSC, whose volunteer members are chosen for their variety and depth of experience 
and judgment, is best able to address systemic, overarching policy issues such as the 
appropriate structure for public defense delivery systems in Oregon.   
 
Most of PDSC’s other strategies to promote quality and cost-efficiency in the delivery of 
public defense services described above focus on the “performance” of public defense 
contractors and attorneys in the course of delivering their services.  Performance issues 
will also arise from time-to-time in the course of the Commission’s service delivery 
planning process.  These issues usually involve individual lawyers and contractors and 
present specific operational and management problems that need to be addressed on an 
ongoing basis, as opposed to the broad policy issues that can be more effectively 
addressed through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractor Advisory Group and others, is usually in the best position to 
address performance issues.   
 
In light of the distinction between structure and performance in the delivery of public 
defense services and the relative capacities of PDSC and OPDS to address these issues, 
this report will generally recommend that, in the course of this service delivery planning 
process, PDSC should reserve to itself the responsibility of addressing structural issues 
with policy implications and assign to OPDS the tasks of addressing performance issues 
with operational implications. 
 
Organizations currently operating within the structure of Oregon’s public defense delivery 
systems.  The choice of organizations to deliver public defense services most effectively 
has been the subject of a decades-old debate between the advocates for “public” 
defenders and the advocates for “private” defenders.  PDSC has repeatedly declared its 
lack of interest in joining this debate.  Instead, the Commission intends to concentrate on a 
search for the most effective kinds and combinations of organizations in each region of the 
state from among those types of organizations that have already been established and 
tested over decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or template 
                                                 
1 Debates over the relative effectiveness of the structure of public defender offices versus the structure of 
private appointment processes have persisted in this country for decades.  See, e.g., Spangenberg and 
Beeman, “Indigent Defense Systems in the United States,” 58 Law and Contemporary Problems 31-49 
(1995). 
 

 4



for organizing the delivery of public defense services in the state.  The Commission 
recognizes that the local organizations currently delivering services in Oregon’s counties 
have emerged out of a unique set of local conditions, resources, policies and practices, 
and that a viable balance has frequently been achieved among the available options for 
delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer dollars 
available for public defense services in Oregon.  Accordingly, the Commission believes 
that it must engage in meaningful planning, rather than simply issuing requests for 
proposals (RFPs) and responding to those proposals.  As the largest purchaser and 
administrator of legal services in the state, the Commission is committed to ensuring that 
both PDSC and the state’s taxpayers are getting quality legal services at a fair price.  
Therefore, the Commission does not see its role as simply continuing to invest public 
funds in whatever local public defense delivery system happens to exist in a region but, 
instead, to seek the most cost-efficient means to provide services in each region of the 
state. 
 
PDSC intends, first, to review the service delivery system in each county and develop 
service delivery plans with local conditions, resources and practices in mind.  Second, in 
conducting reviews and developing plans that might change a local delivery system, the 
Commission is prepared to recognize the efficacy of the local organizations that have 
previously emerged to deliver public defense services in a county and leave that county’s 
organizational structure unchanged.  Third, PDSC understands that the quality and cost-
efficiency of public defense services depends primarily on the skills and commitment of the 
attorneys and staff who deliver those services, no matter what the size and shape of their 
organizations.  The organizations that currently deliver public defense services in Oregon 
include: (a) not-for-profit public defender offices, (b) consortia of individual lawyers or law 
firms, (c) law firms that are not part of a consortium, (d) individual attorneys under 
contract, (e) individual attorneys on court-appointment lists and (f) some combination of 
the above.  Finally, in the event PDSC concludes that a change in the structure of a 
county’s or region’s delivery system is called for, it will weigh the advantages and 
disadvantages and the strengths and weaknesses of each of the foregoing organizations 
in the course of considering any changes. 
 
The following discussion outlines the prominent features of each type of public defense 
organization in Oregon, along with some of their relative advantages and disadvantages.  
This discussion is by no means exhaustive.  It is intended to highlight the kinds of 
considerations the Commission is likely to make in reviewing the structure of any local 
service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense services 
through a state-funded and state-administered contracting system.  As a result, most of 
the state’s public defense attorneys and the offices in which they work operate under 
contracts with PDSC and have organized themselves in the following ways: 
 

1. Not-for-profit public defender offices.  Not-for-profit public defender offices operate 
in eleven counties of the state and provide approximately 35 percent of the state’s 

 5



public defense services.  These offices share many of the attributes one normally 
thinks of as a government-run “public defender office,” most notably, an 
employment relationship between the attorneys and the office.2  Attorneys in the 
not-for-profit public defender offices are full-time specialists in public defense law, 
who are restricted to practicing in this specialty to the exclusion of any other type of 
law practice.  Although these offices are not government agencies staffed by public 
employees, they are organized as non-profit corporations overseen by boards of 
directors with representatives of the community and managed by administrators 
who serve at the pleasure of their boards. 

 
While some of Oregon’s public defender offices operate in the most populous 
counties of the state, others are located in less populated regions.  In either case, 
PDSC expects the administrator or executive director of these offices to manage 
their operations and personnel in a professional manner, administer specialized 
internal training and supervision programs for attorneys and staff, and ensure the 
delivery of effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  As a result 
of the Commission’s expectations, as well as the fact that they usually handle the 
largest caseloads in their counties, public defender offices tend to have more office 
“infrastructure” than other public defense organizations, including paralegals, 
investigators, automated office systems and formal personnel, recruitment and 
management processes. 

 
Because of the professional management structure and staff in most public 
defender offices, PDSC looks to the administrators of these offices, in particular, to 
advise and assist the Commission and OPDS.  Boards of directors of public 
defender offices, with management responsibilities and fiduciary duties required by 
Oregon law, also offer PDSC an effective means to (a) communicate with local 
communities, (b) enhance the Commission’s policy development and administrative 
processes through the expertise on the boards and (c) ensure the professional 
quality and cost-efficiency of the services provided by their offices. 

 
Due to the frequency of cases in which public defender offices have conflicts of 
interest due primarily to cases involving multiple defendants or former clients, no 
county can operate with a public defender office alone.3  As a result, PDSC expects 
public defender offices to share their management and law practice expertise and 
appropriate internal resources, like training and office management systems, with 
other contractors in their counties. 

 
2. Consortia.  A “consortium” refers to a group of attorneys or law firms formed for the 

purposes of submitting a proposal to OPDS in response to PDSC’s RFP and 
collectively handling a public defense caseload specified by PDSC.  The size of 
consortia in the state varies from a few lawyers or law firms to 50 or more members.  
The organizational structure of consortia also varies.  Some are relatively 

                                                 
2 Spangenberg and Beeman, supra note 2, at 36. 
3 Id. 
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unstructured groups of professional peers who seek the advantages of back-up and 
coverage of cases associated with a group practice, without the disadvantages of 
interdependencies and conflicts of interest associated with membership in a law 
firm.  Others, usually larger consortia, are more structured organizations with (a) 
objective entrance requirements for members, (b) a formal administrator who 
manages the business operations of the consortium and oversees the performance 
of its lawyers and legal programs, (c) internal training and quality assurance 
programs, and (d) plans for “succession” in the event that some of the consortium’s 
lawyers retire or change law practices, such as probationary membership and 
apprenticeship programs for new attorneys. 

 
Consortia offer the advantage of access to experienced attorneys, who prefer the 
independence and flexibility associated with practicing law in a consortium and who 
still wish to continue practicing law under contract with PDSC.  Many of these 
attorneys received their training and gained their experience in public defender or 
district attorney offices and larger law firms, but in which they no longer wish to 
practice law. 

 
In addition to the access to experienced public defense lawyers they offer, consortia 
offer several administrative advantages to PDSC.  If the consortium is reasonably 
well-organized and managed, PDSC has fewer contractors or attorneys to deal with 
and, therefore, OPDS can more efficiently administer the many tasks associated 
with negotiating and administering contracts.  Furthermore, because a consortium 
is not considered a law firm for the purpose of determining conflicts of interest 
under the State Bar’s “firm unit” rule, conflict cases can be cost-efficiently 
distributed internally among consortium members by the consortium’s administrator.  
Otherwise, OPDS is required to conduct a search for individual attorneys to handle 
such cases and, frequently, to pay both the original attorney with the conflict and 
the subsequent attorney for duplicative work on the same case.  Finally, if a 
consortium has a board of directors, particularly with members who possess the 
same degree of independence and expertise as directors of not-for-profit public 
defenders, then PDSC can benefit from the same opportunities to communicate 
with local communities and gain access to additional management expertise. 

 
Some consortia are made up of law firms, as well as individual attorneys.  
Participation of law firms in a consortium may make it more difficult for the 
consortium’s administrator to manage and OPDS to monitor the assignment and 
handling of individual cases and the performance of lawyers in the consortium.  
These potential difficulties stem from the fact that internal assignments of a law 
firm’s portion of the consortium’s workload among attorneys in a law firm may not 
be evident to the consortium’s administrator and OPDS or within their ability to track 
and influence.   

 
Finally, to the extent that a consortium lacks an internal management structure or 
programs to monitor and support the performance of its attorneys, PDSC must 
depend upon other methods to ensure the quality and cost-efficiency of the legal 
services the consortium delivers.  These methods would include (i) external training 
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programs, (ii) professional standards, (iii) support and disciplinary programs of the 
State Bar and (iv) a special qualification process to receive court appointments. 

 
3. Law firms.  Law firms also handle public defense caseloads across the state directly 

under contract with PDSC.  In contrast to public defender offices and consortia, 
PDSC may be foreclosed from influencing the internal structure and organization of 
a law firm, since firms are usually well-established, ongoing operations at the time 
they submit their proposals in response to RFPs.  Furthermore, law firms generally 
lack features of accountability like a board of directors or the more arms-length 
relationships that exist among independent consortium members.  Thus, PDSC 
may have to rely on its assessment of the skills and experience of individual law 
firm members to ensure the delivery of quality, cost-efficient legal services, along 
with the external methods of training, standards and certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms cannot provide 
quality, cost-efficient public defense services under contract with PDSC.  Those 
observations simply suggest that PDSC may have less influence on the 
organization and structure of this type of contractor and, therefore, on the quality 
and cost-efficiency of its services in comparison with public defender offices or well-
organized consortia.   

 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in a law 
firm has a conflict of interest, all of the attorneys in that firm have a conflict.  Thus, 
unlike consortia, law firms offer no administrative efficiencies to OPDS in handling 
conflicts of interest. 

 
4. Individual attorneys under contract.  Individual attorneys provide a variety of public 

defense services under contract with PDSC, including in specialty areas of practice 
like the defense in aggravated murder cases and in geographic areas of the state 
with a limited supply of qualified attorneys.  In light of PDSC’s ability to select and 
evaluate individual attorneys and the one-on-one relationship and direct lines of 
communications inherent in such an arrangement, the Commission can ensure 
meaningful administrative oversight, training and quality control through contracts 
with individual attorneys.  Those advantages obviously diminish as the number of 
attorneys under contract with PDSC and the associated administrative burdens on 
OPDS increase. 

 
This type of contractor offers an important though limited capacity to handle certain 
kinds of public defense caseloads or deliver services in particular areas of the state.  
It offers none of the administrative advantages of economies of scale, centralized 
administration or ability to handle conflicts of interest associated with other types of 
organizations. 

 
5. Individual attorneys on court-appointment lists.  Individual court-appointed attorneys 

offer PDSC perhaps the greatest administrative flexibility to cover cases on an 
emergency basis, or as “overflow” from other types of providers.  This 
organizational structure does not involve a contractual relationship between the 
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attorneys and PDSC.  Therefore, the only meaningful assurance of quality and cost-
efficiency, albeit a potentially significant one, is a rigorous, carefully administered 
qualification process for court appointments to verify attorneys’ eligibility for such 
appointments, including requirements for relevant training and experience. 

 
OPDS’s Preliminary Investigations 

 
The primary objectives of OPDS’s investigations of local public defense delivery systems 
throughout the state are to (1) provide PDSC with an assessment of the strengths and 
weaknesses of those systems for the purpose of assisting the Commission in its 
determination of the need to change a system's structure or operation and (2) identify the 
kinds of changes that may be needed and the challenges the Commission might confront 
in implementing those changes.  PDSC’s assessment of the strengths and weaknesses of 
a local public defense delivery system begins with its review of an OPDS report like this. 
 
PDSC’s investigations of local delivery systems in counties or judicial districts across the 
state serve two other important functions.  First, they provide useful information to public 
officials and other stakeholders in a local justice system about the condition and 
effectiveness of that system.  The Commission has discovered that “holding a mirror up” to 
local justice systems for all the community to see can, without any further action by the 
Commission, create momentum for local reassessments and improvements.  Second, the 
history, past practices and rumors in local justice systems can distort perceptions of 
current realities.  PDSC’s investigations of public defense delivery systems can correct 
some of these local misperceptions. 
 
This preliminary draft report is intended to provide a framework to guide the Commission’s 
discussions about the condition of the public defense system and services in Clatsop 
County, and the range of policy options available to the Commission — from concluding 
that no changes are needed in the county to significantly restructuring the county’s 
delivery system.  The preliminary draft will also provide guidance to PDSC’s guests and 
audience members at its September 14th meeting in Astoria, as well as the Commission’s 
contractors, local public officials, county justice professionals and private citizens who 
were interested in this planning process, about the kind of information that will assist the 
Commission in improving the delivery of public defense services in Clatsop County.   
 
In the final analysis, the level of engagement and the quality of the input from all of the 
stakeholders in the judicial district’s justice system is probably the single most important 
factor contributing to the quality of the final version of this report and PDSC's service 
delivery plan for Clatsop County.  Accordingly, OPDS invites written comments from any 
interested public official or private citizen prior to the Commission’s September 14th 
meeting in Astoria.  Those comments should be mailed to: 
 

Peter A. Ozanne 
     Executive Director 
     Office of Public Defense Services 
     1320 Capitol Street N.E., Suite 200 
     Salem, OR 97303 
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or e-mailed to: 
 
     peter.a.ozanne@opds.state.or.us 
 

 
A Demographic Snapshot of Clatsop County4 

 
Named after the Clatsop Indian Tribe, Clatsop County with a population of 36,000 is 
located on Oregon's rugged northwest coast. Incorporated cities in the county include 
Astoria, Cannon Beach, Gearhart, Seaside and Warrenton.  The county’s principal 
industries are fishing, lumber, and agriculture.  About 30 percent of the land within Clatsop 
County belongs to the State of Oregon as part of Oregon’s state forest system.  

The Lewis and Clark Expedition wintered at Fort Clatsop in 1805-06.  Astoria, the state's 
oldest city named after John Jacob Astor, was established as a fur trading post in 1811.  
On June 22, 1844, Clatsop County was created from the northern and western portions of 
the original Twality District.  Until the creation of Vancouver County, Washington, Clatsop 
County extended north across the Columbia River.  Provisional and territorial legislatures 
established Clatsop County's present boundaries in 1845 and 1853. 

Before 1850, most of Clatsop County's government was located in Lexington, Oregon, a 
community located where Warrenton is now.  As Astoria grew, it became the center of 
commerce and industry in the county.  The county’s residents chose Astoria as the county 
seat in 1854. The Port of Astoria was created in 1914 to support trade and commerce in 
Clatsop County. 

Fort Stevens, located near the peninsula formed by the south shore of the Columbia River 
and the Pacific Ocean, was the only military installation in the continental United States 
that was attacked during World War II.  A submarine from of the Imperial Japanese Navy 
fired 17 rounds at Fort Stevens on June 21, 1942 and escaped before the fort’s guns could 
return fire.  Damage to the fort was slight (reportedly a baseball backstop was destroyed 
and a power line severed). 

Approximately 13 percent of Clatsop County’s residents hold an undergraduate college 
degree and 6.5 percent have a graduate degree (compared to respective statewide 
averages of 16.4 percent and 8.7 percent).5  Twenty-seven percent of the county’s adult 
population is employed in management or professional positions, compared to the state’s 
average of 33.1 percent.  Compared to a statewide average of 26.3 percent, 29 percent of 
Clatsop County’s residents over the age of 25 graduated from high school. 
 
In 2000, Clatsop County had one of the lowest unemployment rates among Oregon’s 36 

                                                 
4  The following information was taken from Clatsop County’s official website, Wikipedia and data compiled 
by Southern Oregon University’s Southern Oregon Regional Services Institute, which is contained in the 
Institute’s Oregon: A Statistical Overview (May 2002) and Oregon: A Demographic Profile (May 2003). 
5 In comparison, the respective numbers in Yamhill County are 13.4 and 7.2 percent and, in Klamath County, 
they are 10.6 and 5.4 percent. 
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counties at 4 percent.  Its per capita annual income was $19,515, compared to a statewide 
average of $20,940. The county had a relatively high poverty rate, however, at 13.2 
percent, compared to an 11.6 percent rate in Oregon and a 12.4 percent rate in the United 
States.  The teen pregnancy rate in the county is below average at 15.9 per 1,000 
residents, compared with the statewide average of 16.7.  Clatsop County’s high school 
dropout rate was Oregon’s 14th lowest over the past decade. 
 
The diversity of Clatsop County’s population is relatively low.  Its non-white and Hispanic 
residents make up 9.2 percent of the county’s population, compared to 16.5 percent for 
Oregon as a whole.   
 
With juveniles (18 years old or younger) making up 24 percent of Clatsop County’s total 
population, its “at risk” population (which tends to commit more criminal and juvenile 
offenses) equals the state average.  Not surprisingly, its “index crime” rate is also equal to 
Oregon’s at 50 index crimes per 1,000 residents (compared to the state’s rate of 49.2);6  
however, its juvenile arrest rate was the ninth highest in the state (at 75.6 per 1,000 
residents compared to Oregon’s average of 53).  
 
In 2005, the public defense caseload in Clatsop County totaled 2,114 out of 171,850 cases 
in the state.  That amounted to 1.2 percent of Oregon’s public defense caseload in 2005. 
 

OPDS’s Preliminary Findings in Clatsop County 
 
On August 24 and 25, 2006 John Potter and Peter Ozanne visited Clatsop County on 
behalf of OPDS to gather preliminary information for PDSC’s September 14th meeting in 
the county.  They interviewed both Circuit Court Judges, members of the court’s staff, the 
District Attorney and the Sheriff, representatives of the county’s juvenile department, the 
Citizens Review Board and the local office of the Department of Human Services, and the 
administrator of one of PDSC’s public defense contractors.7 
 
Six lawyers in two consortia contract with PDSC to provide public defense services in 
Clatsop County.  Clatsop County Defenders Association (CCDA) is made up of four 
attorneys including its administrator, Kris Kaino.  The second consortium is made up of 
Dawn McIntosh and Mary Ann Murk.  Ms. Murk administers the consortium (the “Murk 
Consortium”).  The public defense attorneys have between nine and 30 years of law 
practice experience and devote most of their time to public defense practice. 
 
Both consortia pay their members each month based on the percentage of work they 
perform under the consortia’s contracts each month, and the attorneys settle up with their 
consortia based on value of work at the end of their respective contracts.  Kris Kaino 

                                                 
6 For the purposes of this statistic, “index crimes” are those crimes reported by the Oregon State Police as 
part of its Oregon Uniform Crime Reports, and include murder, rape and other sex offenses, robbery, 
aggravated assault, burglary, theft, including auto theft, and arson.  Oregon: A Statistical Overview at p. 122. 
7 As of the date of this Preliminary Draft report, OPDS was unable to talk with the administrator of Clatsop 
County’s other public defense contractor or management and staff of the county’s community corrections 
department; however, like all the other persons in Clatsop County interviewed by OPDS, they have been 
invited to attend and speak at the Commission’s September 14, 2006 meeting in Astoria. 
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assigns arraignment pickup days for both consortia.  Based upon the experience of 
OPDS’s Contract and Business Services Division (CBS), all the attorneys in both consortia 
work well together.  There are minor variations in contract rates between CCDA and the 
Murk Consortium; however, both consortia are aware of the differences and apparently 
prefer this option because of the difference in their mix of cases.  
 
Based upon its two days of in-person interviews and subsequent telephone interviews, 
OPDS found that virtually all of the justice officials and professionals in Clatsop County are 
generally quite satisfied with the operation of its public defense system and the quality of 
legal services delivered by that system.  Although assessments of the skills and 
commitment of among the six lawyers who contract with PDSC varied, four attorneys 
received numerous compliments for their dedication and advocacy skills and none were 
considered less than competent. 
 
Both attorneys in the Murk Consortium were singled out for their strong personal 
commitment and zealous advocacy on behalf of children in juvenile dependency cases.  
Not surprisingly, they receive most of the court appointments as counsel for children in the 
county’s dependency cases.  Most assessments of the performance of CCDA’s attorneys 
in juvenile cases were less complimentary, including impressions that some of the 
attorneys’ apparent commitment to their parent-clients in dependency cases did not equal 
their commitment to defendants in criminal cases and observations that several CCDA 
attorneys frequently fail to contact their clients or obtain pretrial discovery prior to their first 
appearance in delinquency cases.  Because the Circuit Court seriously considers the 
recommendations of Clatsop County’s CRB, most attorneys regularly attend the CRB’s 
hearings; however, at least one of CCDA’s attorneys apparently fails to attend most CRB 
hearings involving his clients.   
 
One judge complimented the county’s public defense attorneys for their willingness to 
participate on local policymaking bodies and contribute to court improvement projects. 
 
Neither CCDA nor the Murk Consortium apparently has a board of directors, by-laws or 
formal quality assurance or disciplinary policies and procedures.  Neither consortium’s 
administrator was aware of a reason why Clatsop County has two consortia, other than the 
State of Oregon’s desire in the past to promote competitive bidding among local public 
defense attorneys.  According to the Circuit Court, when the conduct or performance of an 
individual attorney is called into question, judges take up the matter directly with that 
attorney.  Representatives of other justice agencies in the county were unaware of any 
means to bring problems or complaints to the attention of the consortia or whether anyone 
in either consortium was responsible to handle problems and complaints. 
 
During the course of its interviews, OPDS identified five significant concerns regarding the 
future of public defense in Clatsop County.  First, the Circuit Court, in particular, is deeply 
concerned about the limited supply of qualified public defense attorneys in the county.  
Assuming that six defense attorneys can continue to competently handle a caseload 
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generated by a District Attorney’s office with six or seven prosecuting attorneys,8 both 
judges in Clatsop County wonder what the court will do when one of those six attorneys 
leaves public defense practice.9  Apparently, no other attorneys in the county have 
expressed a willingness to engage in public defense practice and, due to the quality of the 
attorneys from outside Clatsop County who have been willing to take appointments in the 
past, the judges believe importing attorneys from other counties on a regular basis is not a 
feasible solution.  Indeed, one of the Circuit Court’s judges is so concerned about the 
impending shortage of public defense attorneys in the county that she traveled to the 
University of Oregon Law School to encourage recent graduates to enter law practice in 
Clatsop County and take court appointments. 
 
Second, although the demands of public defense caseloads are a concern in most 
counties of the state, complaints by consortium attorneys and the District Attorney about 
the demands of Clatsop County’s caseload seemed especially emphatic.  The focus of 
these complaints is the speed with which the Circuit Court processes the criminal and 
juvenile cases on its docket, which the attorneys believe prevents them from properly 
evaluating, preparing and resolving many of their cases.10  While those attorneys 
expressed appreciation for the Circuit Court’s efforts to maintain high standards of judicial 
administration, they feel that the level of Clatsop County’s justice resources, including its 
supply of lawyers, cannot continue to support what they perceive as one of the fastest 
moving dockets in the state.  Nearly all of the justice professionals with whom OPDS 
spoke also noted that handling of juvenile and criminal caseloads in Clatsop County is 
further complicated by variations in the practices and procedures in the two departments 
of the Circuit Court, which are due at least in part to a lack of communication between the 
county’s judges on matters of judicial administration. 
  
Third, another concern expressed to OPDS in Clatsop County, as well as throughout the 
state, is the rates paid under the county’s public defense contracts.  In particular, the 
attorneys and judges in the county reported what they believe is an unjustified variation in 
the rates attorneys are paid to handle juvenile dependency cases in Clatsop County 
compared to Multnomah County.  The experience of the Juvenile Rights Project (JRP) in 
Clatsop County was cited during one of OPDS’s interviews as evidence of this unfair 
disparity in contract rates.  JRP at one time handled a juvenile dependency caseload in 
Clatsop County under contract with the state.  According to the information OPDS gained 
from this interview, JRP chose not to seek renewal of its contract with the state because it 
could not afford to operate under the contract rates paid for that work in Clatsop County. 
 
Fourth, OPDS is concerned about (1) an apparent absence of criminal defense attorneys 
in Clatsop County’s early disposition program (EDP), (2) differing perceptions in the county 

                                                 
8 Clatsop County’s District Attorney informed OPDS that his office will receive funding from the county for a 
seventh attorney in December, but he indicated that the county’s commitment for this funding is limited to six 
months.   
9 One consortium attorney is currently a candidate in a run-off election for the new Circuit Court Judge in 
Clatsop County.  OPDS understands that other consortium attorneys may be considering retirement or 
significant changes in their law practice specialties. 
10 Everyone who voiced this concern also expressed hope that the addition of a third judge in the Clatsop 
County Circuit Court will reduce the pressures of the court’s docket. 
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about the reasons for this absence of defense attorneys, including perceptions of PDSC’s 
lack of support for EDPs, and (3) the possibility in light of these perceptions that defense 
attorneys may be excluded from other specialty court programs in the county such as drug 
courts.  One of the county’s judges reported that defense attorneys do not participate in 
his department’s EDP in part because a staff person at OPDS informed him that the 
agency refuses to provide financial support for the participation of lawyers in EDPs.  The 
county’s other judge noted that defense attorneys do not participate in the EDP because 
they have refused to do so for philosophical reasons.  One of the consortium’s 
administrators informed OPDS that defense attorneys feel ethically bound not to 
participate in Clatsop County’s EDP because the District Attorney has refused to provide 
discovery before the court appearances of defendants who qualify for the EDP.  The 
District Attorney, on the other hand, indicated that police reports are available for review in 
the courtroom at EDP proceedings and that defendants are given a week to consider the 
prosecution’s settlement offer or consult with an attorney. 
 
OPDS advised all of these individuals of (a) PDSC’s support for EDPs, (b) the 
Commission’s development of EDP guidelines in order to ensure the participation of 
defense attorneys in EDPs that is consistent with their legal and ethical obligations to their 
clients11 and (c) PDSC’s commitment to assist counties like Clatsop County in the 
development of quality, cost-efficient EDPs.  Nevertheless, because the participation of 
defense attorneys apparently varies in the criminal drug courts administered by the two 
departments of the Clatsop County Circuit Court, and because the court is currently 
developing a new juvenile drug court, OPDS is concerned that the county might not avail 
itself of the Commission’s assistance and support for specialty court programs like EDP 
and drug courts.  As a result, Clatsop County may proceed to administer drug courts and 
continue to administer its EDP without the participation of defense attorneys. 
 
Finally, as noted above, neither CCDA nor the Murk Consortium has adopted the kinds of 
organizational structures, programs or processes that PDSC generally recommends for 
consortia.  This raises a concern that Clatsop County’s public defense delivery system 
may not have the capacity to meet the future demands of public defense practice in the 
county. 
 

OPDS’s Recommendations for Further Inquiry at  
PDSC’s September 14, 2006 Meeting in Astoria 

 
In light of the foregoing concerns, OPDS recommends that PDSC focus its inquiries and 
discussion at the Commission’s September 14th meeting in Astoria on the following five 
topics: 
 

1. The supply of public defense attorneys in Clatsop County.  OPDS recommends that 
PDSC discuss with the judges and lawyers in attendance at the Commission’s 
September 14th meeting  feasible options for increasing the supply of qualified 
public defense attorneys in Clatsop County.  For example, in light of efforts by at 
least one judge in the county to recruit recent law school graduates into public 

                                                 
11 A copy of PDSC’s Early Disposition Guidelines is attached in Appendix A. 
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defense practice, the Commission might consider joining forces with Clatsop 
County and other similarly situated counties to establish formal law school 
recruitment teams.  These teams could appear at Oregon’s three law schools 
during the hiring season for the purpose of encouraging law students to consider 
public service positions in underserved areas of the state that offer unique 
opportunities for legal employment and quality of life. 

 
2. The demands of Clatsop County’s public defense caseload.  With additional 

analysis and information from CBS’s contract staff, such as comparative data on 
caseloads across the state, PDSC should inquire into whether the rate at which 
cases on Clatsop County’s Circuit Court docket are processed is unusually high.  If 
so, the Commission might also inquire into the prospects for relieving the pressure 
of the court’s docket, such as the pending addition of another judge, and how 
PDSC and the Commission’s contractors in Clatsop County can assist in relieving 
that pressure. 

 
3. The contract rates for Clatsop County’s consortia.  With the benefit of further 

information from CBS on comparative contract rates, the Commission should 
discuss the experiences and perceptions of judges and lawyers in Clatsop County 
regarding (a) the unique challenges of public defense practice in the county, (b) 
how those challenges might compare with the challenges of public defense practice 
in counties with higher contract rates (such as Multnomah County) and (c) why the 
contract rates in Clatsop County should be equal or closer to counties with higher 
rates.  If, in the opinion of PDSC, it appears possible that the contract rates in 
Clatsop County should be raised to match the rates in other counties, or it appears 
that further study of these rates and the rates in other counties is justified, the 
Commission should consider directing OPDS to conduct a study of contract rates in 
furtherance of PDSC’s policy to establish more rational and predictable public 
defense contract rates in Oregon.12   

 
OPDS’s study should be designed to determine if more consistent rates can and 
should eventually be established across the state.  Those rates might include 
standardized base case rates, with permissible limited variations that take into 
account local circumstances such as prosecutorial charging practices and the 
nature and extent of judicial proceedings within specific case categories.  
Depending on OPDS’s assessment of the difficulty of this task and the 
Commission’s assessment of its current priorities, the study could be designed as a 
pilot project affecting the contract rates in a limited number of counties or as a 
statewide study affecting the contract rates in every county in the state.  In either 
case, the study should be designed to implement new contract rates or a new rate 
system for implementation in the affected counties during the formation of contracts 
in 2007. 

                                                 
12 During the course of its discussions and deliberations over the past several years, the Commission has 
referred to this policy as the pursuit of an “administrative model” with relatively standardized contract rates 
largely determined in advance by PDSC, as opposed to the pursuit of a “market model” with variable contract 
rates that depend on the relative knowledge and negotiating skills of the parties and the supply and demand 
for lawyers in the relevant market (or county). 
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4. The participation of defense attorneys in Clatsop County’s EDP and other specialty 

court programs.  In developing guidelines for the design and operation of EDPs in 
consultation with the Oregon Criminal Defense Attorneys Association, the Oregon 
District Attorneys Association and the Chief Justice’s Criminal Justice Advisory 
Committee, PDSC recognized that the interests of individual defendants and the 
taxpaying public can be served by the expeditious resolution of cases in which 
prosecutors offer relatively favorable dispositions or the opportunity to participate in 
rehabilitative corrections programs.  The Commission also recognized, however, 
that EDPs or other specialty court programs, which lack the usual court processes 
of adjudication in favor of prompt resolutions or therapeutic objectives and which fail 
to provide access to legal counsel in the courtroom, present the risk that 
uncounseled defendants, especially with language or educational deficits, will be 
unable to fully understand the range of legal options available to them or the legal 
and personal consequences of their legal decisions.13  Consequently, PDSC’s EDP 
guidelines were designed to promote the participation of defense counsel in these 
programs while preserving their advantage in terms of the expeditious resolution of 
case and cost savings. 

 
OPDS urges the Commission, during the course of its discussions with judges and 
lawyers in Clatsop County on September 14th, to confirm its commitment to 
ensuring the participation of defense attorneys in the development and operation of 
EDPs and other specialty court programs.  PDSC should also offer the assistance 
of OPDS, its Quality Assurance Task Force and local public defense attorneys to 
assist the Clatsop County Circuit Court in developing cost-efficient specialty court 
programs that are consistent with (a) the mission of the county’s criminal and 
juvenile justice systems to ensure due process and promote public safety, (b) the 
rights of victims and public defense clients in the county and (c) the interests of the 
taxpaying public. 

 
5. The organizational development of Clatsop County’s consortia. 

 
Like some relatively small, well-established consortia in other parts of the state that 
deliver public defense services to the general satisfaction of local courts, Clatsop 
County’s consortia appear to operate primarily for the purposes of submitting 
contract proposals to PDSC and administering their contracts in accordance with 
CBS’s contracting policies and procedures.  Neither consortium appears to have 
adopted the organizational components that the Commission has recommended to 
other consortia in the state, such as a board of directors, a formal organizational 
structure, a complaint process, an attorney disciplinary process and training, 
mentoring, recruitment and quality assurance programs.  As a result, Clatsop 
County’s delivery system may not be capable of adapting to a future that will 
inevitably include population and caseload growth, personnel changes on the 

                                                 
13 The Clatsop County District Attorney did report that the presiding judge in the county’s EDP is 
extraordinarily rigorous in advising uncounseled defendants of their legal rights and accepting waivers of 
those rights or guilty pleas. 
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Circuit Court,14 in the consortia and in the District Attorney’s office,15 and changes in 
state and local justice and law enforcement policies. 
 
During PDSC’s September 14th meeting, OPDS recommends that the Commission 
inquire into the feasibility of and support for adopting some or all of the foregoing 
organizational features of consortia in Clatsop County.  In accordance with PDSC’s 
general policy of refraining from imposing organizational structures and processes 
that are inconsistent with the culture and local practices in a county, the 
Commission may wish to weigh the advantages of recommending changes in the 
organization and operation of Clatsop County’s consortia against (a) the level of 
local satisfaction with the consortia’s current operations and legal services, (b) the 
importance of first addressing the other concerns described above and (c) the 
current demands on the six attorneys who provide public defense services in the 
county. 

 
The Results of PDSC’s September 14, 2006 Meeting in Astoria  

 
[The next draft of this report will contain a summary of the comments and discussions of 
the invited guests, audience members and the Commission at PDSC’s September 14, 
2006 meeting in Astoria and any findings and conclusions by the Commission at that 
meeting.] 

 
 

PDSC’s Service Delivery Plan for Clatsop County 
 
[The final version of this report will set forth a Service Delivery Plan for Clatsop County, 
which contains the Commission’s suggestions and recommendations to improve the 
delivery of public defense services in Clatsop County.] 

                                                 
14 Following the results of the November election, Clatsop County will have a third Circuit Court Judge. 
15 Clatsop County will have an additional deputy district attorney in December, which may be a permanent 
addition to the District Attorney’s office depending on a continuation of county funding.  
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The Public Defense Services Commission’s Guidelines For 
Participation of Public Defense Attorneys in Early Disposition Programs 

 
 

In order to insure that Early Disposition Programs (EDPs) involving court-
appointed attorneys compensated by the Public Defense Services Commission 
(PDSC) meet constitutional, statutory and ethical requirements, PDSC concludes 
that EDPs should comply with the following guidelines.  These guidelines are 
intended to insure that clients of court-appointed attorneys who participate in 
EDPs are able to make knowing, intelligent, voluntary and attorney-assisted 
decisions whether to enter pleas of guilty and that court-appointed attorneys are 
able to provide meaningful counsel and assistance to those clients. 
 
1.  An EDP should insure that the program’s operations and rules permit the 
establishment and maintenance of attorney/client relationships. 
 

Commentary 
 
Although EDPs offer defendants the opportunity for favorable dispositions of their 
pending criminal charges and the State of Oregon potential savings for its justice 
system, Oregon’s Rules of Professional Conduct require defense attorneys who 
participate in EDPs to establish and maintain meaningful attorney/client 
relationships.  
 
Oregon Rule of Professional Conduct 1.1, requires that “A lawyer shall provide 
competent representation to a client.  Competent representation requires the 
legal knowledge, skill, thoroughness and preparation reasonably necessary for 
the representation.   
 
Rule 1.3 requires that “A lawyer shall act with reasonable diligence and 
promptness in representing a client and not neglect a legal matter entrusted to 
the lawyer.”   

 
2.  An EDP should provide the opportunity for necessary pre-trial discovery, 
including adequate opportunity to review discovery material and investigate the 
facts of the case and the background and special conditions or circumstances of 
the defendant, such as residency status and mental conditions.  Defendants 
participating in an EDP should be notified on the record that their attorney has 
not been afforded the time to conduct the type of investigation and legal research 
that attorneys normally conduct in preparation for trial. 

 
Commentary 
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Article I, Section 11 of the Oregon Constitution provides, “In all criminal 
prosecutions, the accused shall have the right to be heard by himself and 
counsel….”  This constitutional right to counsel would be meaningless without an 
adequate opportunity for counsel to inform himself or herself about the nature of 
the charges against the defendant, the factual and legal circumstance of the case 
and the background of the defendant. 
 
The following Oregon Principles and Performance Standards for Counsel in 
Criminal Cases (the “Oregon Standards”) require defense attorneys to carefully 
review charging instruments, police reports, relevant background information with 
defendants.  These Oregon Standards also require counsel to conduct necessary 
independent investigation or consultation with experts in appropriate 
circumstances before advising their clients concerning participation. 
 
STANDARD 1.1 – Prerequisites for Representation 
Counsel shall only accept an appointment or retainer if counsel is able to provide 
quality representation and diligent advocacy for the client. 
 
STANDARD 1.2 – General Duties and Responsibilities of Counsel to Clients 
Upon being retained or appointed by the court, counsel should contact the client 
as soon as practicable AND maintain regular contact thereafter.  Counsel should 
endeavor to establish a relationship of trust and open communication with the 
client and should diligently advocate the client’s position within the bounds of the 
law and the Rules of Professional Responsibility. 
 
STANDARD 1.3 – Role of Counsel 
Counsel should seek the lawful objectives of the client and should not substitute 
counsel’s judgment for that of the client in those case decisions that are the 
responsibility of the client. 
 
STANDARD 1.4 – Initial Client Interview 
Counsel should conduct a client interview as soon as practicable after being 
retained or appointed by the court, in order to obtain information necessary to 
provide quality representation at the early states of the case and to provide the 
client with information concerning counsel’s representation and the case 
proceedings. 

 
STANDARD 2.5 – Initial Court Appearances 
Counsel should preserve all of the client’s constitutional and statutory rights at 
initial court appearances. 
 
STANDARD 2.6 – Independent Investigation 
Counsel should promptly conduct an independent review and investigation of the 
case, including obtaining information, research and discovery necessary to 
prepare the case for trial or hearing. 
 

3.  An EDP should provide for adequate physical space to ensure necessary 
privacy and adequate time to conduct confidential consultations between clients 
and their attorneys. 
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4.  An EDP should provide adequate time for defendants to make knowing, 
intelligent, voluntary and attorney-assisted decisions whether to enter pleas of 
guilty or whether to agree to civil compromises or diversion.  Clients should be 
allowed a reasonable continuance to make their decisions in the event there is 
incomplete information or other compelling reasons to postpone entry of a plea, 
civil compromise or diversion agreement.  Clients should be allowed to withdraw 
their pleas, petitions or agreements in an EDP within a reasonable period of time 
in extraordinary circumstances. 
 

Commentary 
 
The following Oregon Standards require that defense counsel with clients in 
Early Disposition Programs have adequate time and privacy to meet with their 
clients and carefully review the clients’ rights, obligations and options. These 
standards, as well as applicable rules of law, require that defendants be given 
adequate time to consider their options, to knowingly and intelligently waive their 
rights and to withdraw guilty pleas or agreements to enter programs in 
appropriate circumstances. 
 
STANDARD 2.7 – Pretrial Motions; Hearings Regarding Ability to Aid and Assist 
Counsel should research, prepare, file and argue appropriate pretrial motions 
whenever there is reason to believe the client is entitled to relief.  Counsel should 
be prepared to provide quality representation and advocacy for the client at any 
hearings regarding the client’s ability to aid and assist… 
 
STANDARD 2.8 – Pretrial Negotiations and Admission Agreements 
Counsel should: 
1. with the consent of the client explore diversion and other informal and formal 
admission or disposition agreements with regard to the allegations; 
2. fully explain to the client the rights that would be waived by a decision to enter 
into any admission or disposition agreement; 
3. keep the client fully informed of the progress of the negotiations; 
4. convey to the client any offers made by the prosecution and the advantages 
and disadvantages of accepting the offers; 
5. continue to preserve the client’s rights and prepare the defense 
notwithstanding ongoing negotiations; and 
6. not enter into any admission or disposition agreement on behalf of the client 
without the client’s authorization. 
 
ORS 135.049(C) provides that every EDP must provide (i) written criteria for 
eligibility, (ii) victim notification and appearance, and (iii) a process to ensure 
representation and discovery. 

 
5.  An EDP should insure that attorney caseloads are sufficiently limited to 
provide for full and adequate legal representation of each client. 
 

Commentary 
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Oregon Rule of Professional Conduct 1.1, requires that “A lawyer shall provide 
competent representation to a client.  Competent representation requires the 
legal knowledge, skill, thoroughness and preparation reasonably necessary for 
the representation.   

 
 
6.  An EDP should provide for alternative representation for a client eligible for an 
EDP where such representation would constitute a conflict of interest for the 
client’s original attorney. 
 

Commentary 
 
The following Oregon Rules of Professional Conduct forbid attorneys from 
representing clients when that representation involves a conflict of interest. 
 
RULE 1.16 DECLINING OR TERMINATION REPRESENTATION 
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, 
where representation has commenced, shall withdraw from the representation of 
a client if: 
(1) the representation will result in violation of the rules of professional conduct or 
other law 
 
RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS 
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if 
the representation involves a concurrent conflict of interest.  A concurrent conflict 
of interest exists if: 
(1) the representation of one client will be directly adverse to another client; 
(2) there is a significant risk that the representation of one or more clients will be 
materially limited by the lawyer’s responsibilities to another client, a former client 
or a third person or by a personal interest of the lawyer; or 
(3) the lawyer is related to another lawyer, as parent, child, sibling, spouse or 
domestic partner, in a matter adverse to a person whom the lawyer knows is 
represented by the other lawyer in the same matter. 
(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if: 
(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not obligate the lawyer to contend for something on 
behalf of one client that the lawyer has a duty to oppose on behalf of another 
client; and 
(4) each affected client gives informed consent, confirmed in writing. 
 
RULE 2.1 ADVISOR 
In representing a client, a lawyer shall exercise independent professional 
judgment and render candid advice.  In rendering advice, a lawyer may refer not 
only to law but to other considerations such as moral, economic, social and 
political. 
 

 4



PDSC Proposed Guidelines 
Page 5 

 5

7.  An EDP should not penalize clients or sanction their attorneys for acting in 
conformity with any of the foregoing standards. 
 
NOTE:  These guidelines will be accompanied by descriptions of at least two 
EDPs currently operating in the state that conform with these guidelines – one 
from a large, more populous judicial district and one from a small, less populous 
judicial district. 
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(3) There will always be a significant role for qualified consortia or private attorneys 
in Marion County to handle a major portion of the county’s public defense 
caseload;88 and 

 
(4) MCAD will be able to continue serving as a major public defense contractor in 

Marion County if the consortium’s membership and management demonstrate 
to the satisfaction of PDSC that they (a) accept the Commission’s role in 
overseeing the quality and cost-efficiency of its legal services, (b) are willing to 
address and resolve the problems identified throughout this report and (c) in 
particular, recognize that MCAD must strengthen and enforce its practices and 
procedures governing (i) the management, oversight and accountability of the 
consortium’s lawyers with regard to their professional performance and conduct, 
(ii) the assignment of cases to those attorneys commensurate with their skills 
and experience and (iii) the recruitment, training, retention and removal of the 
consortium’s members. 

 
In accordance with these principles, PDSC adopts two components of a Service Delivery 
Plan for Marion County, including some specific details concerning implementation of the 
plan: 
 
1.  Establish a high-quality, cost-efficient public defender office in Marion County.  PDSC 
intends to establish a public defender office in Marion County with (a) guidance, input and 
support from the Marion County community, (b) oversight by an engaged board of 
directors made up of local citizens and officials, (c) leadership by a highly qualified public 
defense manager, and (d) legal staff that includes approximately six to 10 full-time public 
defense lawyers.  In order to ensure the success of this new office, the Commission is 
committed to involving Marion County’s legal and justice communities, as well as the 
county’s entire community, in the design, establishment and oversight of the office. 
 
The size of the new public defender office’s initial caseload should be proportionate to the 
number of lawyers and support staff who are employed by the office.  The nature of the 
office’s initial caseload, or its mix of cases, will depend on the skills and experience of the 
lawyers who are initially hired by the office. 
 
Once a board of directors has been established and its members have been appointed,89 
PDSC recommends that the new board take the following steps in the developing the 
public defender office in order to ensure that the office delivers quality, cost-efficient legal 
services in Marion County and gains the support of the local community: 
  
                                            
88 National studies and experienced public defense managers confirm that approximately 20 percent or more 
of the caseload in a jurisdiction with a public defender office must be handled by private attorneys because of 
conflicts of interests and other considerations, such as the need for special legal experience and expertise. 
89OPDS has recently formed a “Steering Committee” of prominent citizens, justice professionals and public 
officials in Marion County for the purposes of advising the Commission and OPDS on the establishment and 
membership of a community-based board of directors for the new public defender office.  The Steering 
Committee will also provide the Commission with valuable guidance concerning a preliminary design for the 
office and effective approaches to establishing the office in the county. 
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• with the assistance of OPDS and its Contractor Advisory Group and Quality 
Assurance Task Force made up of experienced public defense managers and 
attorneys, develop a preliminary design for the office; 

 
• present that design to the Commission for its review and comment; 

 
• recruit a new manager, attorneys and support staff for the office using two possible 

approaches: 
 

• OPDS’s regular Request for Proposals (RFP) process to solicit proposals for 
establishing and operating the office from groups of interested attorneys in 
Marion County;  

 
• a special RFP process for the identification and selection of a highly qualified 

public defense manager, which could include a request for a proposed 
design for the new office, as well as proposed plans to implement that design 
and to recruit attorneys and staff for the office.90 

 
PDSC will review and evaluate the operations of the new public defender office after its 
first 18 months of operation, taking into account the performance of the management and 
lawyers in the office and input from the office’s Board of Directors, the Circuit Court and 
other key stakeholders in Marion County, in order to determine whether or not the office’s 
current mission, operations and capacity should continue or be changed.   
 
2.  Provide MCAD with the opportunity to strengthen its management and operations over 
the coming year.  Assuming MCAD and CBS can reach agreement on the terms and 
conditions of a new contract acceptable to PDSC during the current round of contract 
negotiations, the duration of that new contract shall be one year.  This will provide MCAD 
with the opportunity to resolve the problems identified in this report and address the 
concerns of the Commission regarding the strength of the consortium’s practices and 
procedures governing the management, oversight and accountability of its lawyers, the 
assignment of its cases, and the recruitment, training, retention and removal of its 
members.  If MCAD addresses these problems and concerns to PDSC’s satisfaction, then 
PDSC will consider a longer-term contract with MCAD consistent with this Service Delivery 
Plan. 
 
PDSC requests MCAD to submit a report no later than August 1, 2006 containing a 
detailed description and documentation of the specific actions that the consortium has 

                                            
90 These two approaches are not necessarily mutually exclusive.  The board of directors could decide to 
implement them at the same time in order to (a) promote openness in its process for establishing the office, 
(b) ensure community involvement and support for the office and (c) increase the chances of identifying the 
strongest manager, office design and staff of employees for the office.  On the other hand, if the board 
identifies a qualified manager through the second approach, it could direct that manager to recruit and hire 
attorneys and establish an office in accordance with an office design and implementation and recruitment 
plans approved by the board. 
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undertaken to resolve the problems and concerns identified in this report.  PDSC also 
requests MCAD to take the following steps and address the following points in the course 
of developing its report to the Commission: 
 

• MCAD’s management and Board of Directors should share this report and Service 
Delivery Plan, including the appendices hereto, with all of MCAD’s members.  They 
should also meet and confer with MCAD’s members regarding the actions the 
Board proposes to take in response to this report and the Commission’s Service 
Delivery Plan.  Based on its informal contacts with members of MCAD during this 
planning process, OPDS informed the Commission that a significant number of 
MCAD’s members might not be fully aware of (a) the Commission’s deliberations 
and concerns regarding their consortium, (b) MCAD’s presentations to the 
Commission on their behalf during this planning process, (c) the opportunity for 
MCAD to continue providing public defense services in Marion County and (d) the 
steps that must be taken to take advantage of that opportunity. 

 
• In determining the actions it should take to address the Commission’s concerns in 

this report and plan, MCAD should confer with OPDS’s Contractor Advisory Group 
and Quality Assurance Task Force, as well as the administrators and boards of 
other consortia in the state, such as those in Clackamas, Klamath and Yamhill 
Counties.  In order to ensure meaningful input from these groups and to take 
advantage of their experience and expertise, MCAD should present them with its 
specific proposals for change, rather than general requests for ideas and 
assistance. 

 
• In preparing its 2006 report to PDSC, MCAD should update, reconsider and revise 

its responses to the written inquiries of OPDS and the Commission, which are 
contained in Appendices A and D of this report, in order to ensure that the 
Commission has current, accurate and complete information regarding its concerns 
about the management and operations of the consortium.  MCAD corrected and 
clarified some of its initial responses to the Contractors’ Site Visit Questionnaire in 
Appendix A.  Some of its responses to PDSC’s follow-up questions in Appendix D, 
however, are unclear or unresponsive.91   

 
• During their presentations to PDSC at its July and August meetings in Salem and in 

their written submissions to the Commission, MCAD’s representatives asserted that 
the Commission must provide the consortium with additional funds in order for the 

                                            
91 For example, rather than explaining how MCAD can deal effectively with an apparent requirement in its 
procedures for binding arbitration in the event the consortium decides to sanction an underperforming 
member, MCAD proposed that PDSC “can make this process easier” by providing additional funding.  
Appendix D, p. 4.  In response to widespread criticism of MCAD’s attorney-of-the-day case assignment 
system and PDSC’s express concerns about the effectiveness of that system and about MCAD’s willingness 
to consider change in any form, MCAD asserted that “[u]nless there is a consensus that these changes [in its 
case assignment system] would bring about at least better service to the indigent defendant, why make 
them?” MCAD then argued, apparently in the alternative, that it should receive over $123,000 in funds, like 
“Portland” purportedly receives for its case assignment system, without explaining how MCAD’s system or 
issues are similar to Portland’s or why changes in MCAD’s current system should cost more money.  Id. at 6. 
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consortium to address PDSC’s concerns, such as establishing more rigorous 
mentoring and oversight programs for its lawyers.  These requests for additional 
funding were not accompanied by specific program designs or proposals that would 
assure the Commission that the additional funds would be spent wisely or produce 
the desired results.  In any event, MCAD must address the Commission’s current 
concerns about the consortium’s management and operations and assure the 
Commission that MCAD can better manage the resources that it already receives 
before PDSC will consider proposals for additional funding. 

 
• Despite three full-time employees and $70,000 devoted to a .70 FTE Executive 

Director, MCAD appears to be devoting too little attention to the evaluation, 
mentoring and oversight of its lawyers.  Accordingly, MCAD’s Board of Directors 
should consider the redeployment of the consortium’s current staff resources to 
address this problem, including the reallocation of some of the funds now devoted 
to its Executive Director position to a new position responsible for the evaluation, 
training and mentoring of its lawyers. 

 



MCAD 
MARION COUNTY ASSOCIATION OF DEFENDERS, LTD. 

130 High Street SE, Salem, Oregon 97301 
Steven H. Gorham        Telephone:(503) 391-1420 
Executive Director                  Fax: (503) 391-1422 
 

September 1, 2006 
 
Barnes Ellis 
Chair 
Public Defense Services Commission 
1320 Capitol Street NE 
Salem, Oregon 97301 
 
Peter Ozanne 
Executive Director 
Office of Public Defense Services 
1320 Capitol Street NE  
Salem, Oregon 97301 
 
Re: MCAD update 
 
Gentlemen: 
 
Thank you very much for permitting us the opportunity to update you on what MCAD 
has accomplished over the past year, to answer your concerns, and to provide up to 
date responses.  We appreciate and share your concern for our operations.  We also 
look forward to working with a Marion County Public Defender Office and its staff when  
it starts operation. 
 
MCAD has provided continuous informal updates over the past year, and has provided 
two formal updates over the past several months regarding our progress in revamping 
our systems to meet your concerns.  Over the past year, MCAD has adopted a 
Communications Plan, an Education Plan, and reorganized into Work Groups.  A copy 
of the two plans and the Work Group reorganization are enclosed.  We have also added 
three outside members to our Board of Directors and have attempted to resolve some 
quality issues.  
 
The addition of the three outside Board members has been very positive.  All three 
members bring different perspectives and knowledge to the Board.  They have raised 
issues the other members of the Board had not thought of, and have helped us resolve 
them.  One outside Board member has pointed up very real concerns as we attempt to 
enforce some of the quality issues that OPDS/PDSC brought to us last summer.  
Individual Board members are likely to be sued while trying to enforce attorney quality 
standards.  Several years ago, a similar occurrence happened in Lane County, and 
while the lawsuit did not succeed, it had long lasting effects on Lane County’s indigent 
defense service delivery.  The litigation is being handled appropriately by MCAD’s 
Directors and Officers insurance company, but depending on how plead, any litigation 
will expose a Board to potential damages.  This is a very real concern when an 
organization or Board of Directors takes a quality assurance action. 
 
Your report concerning Marion County on pages 36 to 38 asked us to address certain 
points in particular.  First, MCAD did make available the 2005 OPDS/PDSC reports 
and service delivery plan in its entirety to all members of MCAD and urged them to read 
the reports.  This report is being circulated to all MCAD members prior to its being 
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submitted to you. 
 
Except for the Communication Plan (which was instituted immediately in July and 
August of 2005) all proposed changes to MCAD’s operation have been circulated to the 
entire membership prior to their adoption with requests for comment.  MCAD continues 
to have monthly membership meetings at which the membership is briefed on indigent 
defense developments and comments and suggestions are solicited.  Almost all MCAD 
members were involved in the design of the work group reorganization. 
 
Second, we have conferred with the Contractor Advisory Group and the Quality 
Assurance Task Force concerning operations and will continue to do so.  We have also 
conferred with the consortia in Clackamas and Yamhill County.  The Executive Director 
and present Board Chair are also members of the Consortium Advisory Group. 
 
Third, we enclose revised Appendices A and D. 
 
Fourth and fifth, we have established an improved mentoring and training process for 
new members of MCAD.  In addition to requiring mentors for new members, members 
who desire to qualify for a more serious level of appointments (e.g. misdemeanor to 
lessor felonies) must have a mentor. 
 
An attorney’s mentor is assigned by the Executive Director in consultation with the 
Workgroup Leaders’ Committee.  The mentor comes from the same workgroup as the 
attorney being mentored, so in addition to an assigned mentor, the attorney has a 
readily available group of attorneys he or she can get assistance from. 
 
Every member of MCAD must be a member of the Bar’s Criminal Law Section and 
OCDLA and must attend at least one OCDLA CLE each year.  At least one half of an 
attorney’s required 45 CLE credits every three years must be related to criminal 
defense.  MCAD will continue to sponsor our own CLEs at least twice a year, in addition 
to the training that occurs at the work group meetings and the monthly membership 
meetings. 
 
While we firmly believe MCAD is saving the state money through its method of 
operations, we are not asking for additional funds for training at this time.  We 
recognize and agree that we must demonstrate that our method of operation does 
provide consistently high quality representation.  MCAD has, however, lost two 
experienced members recently because the hourly rate has remained static.  Their 
ability to make an adequate income was jeopardized by the lack of any increase in the 
hourly rate since 2002. 
 
MCAD must however, in our next contract, ask for modest increases to cover increased 
internal costs.  As you know, MCAD’s 2006 contract was exactly what our 2005 
contract was, even though we have had an increase in our monthly rent.  As you also 
know, MCAD’s contracts in the past, have been contracts, where our exact internal 
costs have been reimbursed by OPDS/PDSC.  MCAD has only been able to cover any 
internal increased costs, mainly if not exclusively, because we have had staff turnover, 
something that is not good for the organization and we hope has ended. 
 
As training concerns and budgets throughout the State of Oregon indigent defense 
organizations are funded and increased by OPDS/PDSC, MCAD will ask to join in this 
benefit.  This will ensure that our efforts to increase our quality representation 
continues. 
 
We believe we are not only addressing the concerns expressed last year, but meeting the 
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challenges expressed, in progressive and innovative ways.  The Board is finding the 
issues challenging and subject to a multitude of solutions.  Finding and implementing 
the best solution for MCAD, in all of these areas, cannot be done instantaneously and 
some of the solutions, especially those that take consultation with the other 
components of the Marion County criminal justice system, will take more time.  
 
Many of the ways MCAD has met this year’s challenges are contained in the answers in 
Appendices A and D.  Please let us know if we can provide any further information. 
 
Sincerely yours, 
 
 
 
Steven H. Gorham     Olcott Thompson 
Executive Director     Board Chair 
 
Enclosure 
cc. PDSC members (w/encl) 
     MCAD members (w/o encl) 
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MCAD 
MARION COUNTY ASSOCIATION OF DEFENDERS, LTD. 

130 High Street SE, Salem, Oregon 97301 
Steven H. Gorham        Telephone:(503) 391-1420 
Executive Director                  Fax: (503) 391-1422 
 
Communication plan: 
 
To ensure that clients, the Courts, MCAD, and others can be communicated with the following items are 
mandated for MCAD members as of September 1, 2005. 
 
1.  All members must have email and that email must be available to MCAD and the Court system for 
communication to the member.  All members must check their email at least daily and read the 
communications from MCAD and the Courts.  All members must sign up for and receive the “MCAD 
pond”. 
 
2.  All members must have a telephonic communication system that both receives messages and informs 
the caller when the caller can expect a response.  This telephonic communication system can be any of the 
following: 
 

a.  A person who answers the telephone in your office and can within ½ day 
normally communicate with the attorney with important messages.  This means that 
the attorney communicates every ½ day with the office person for important time 
sensitive messages or the office person.. 
 
b.  An answering service that can provide the same service described in a.  
 
c.  A voice mail system that is updated and checked daily.  This means that the voice 
mail message must say something like, “Today is August 15th, I am in trial today.  I 
will return my time sensitive messages by the middle of the day, August 16th.”   
 
If your voice mail system does not have the capability to do the above you will either 
have to check your voice mail at least every ½ day and return time sensitive 
messages or change your voice mail system. 
 
There will be no more excuses for full voice mailboxes, or messages not returned to 
the Courts or MCAD. 
 

3.  The member must communicate with the MCAD office or the Court immediately (within the next ½ 
day) upon receiving a message from either the MCAD office or a Court. 
 
4.  If the MCAD member is going to be out of communication with their office for more than a day then 
this must be communicated to MCAD, so that if an emergency communication is necessary, MCAD can 
explain why and when the member will be able to communicate with the emergency caller. 

D:\~SHGDATA\Winword\MCAD\PDSCAugust2006\August2006FinalSubmission\MCADCommunicationPlanenacted.doc 



Education Plan  

Education and continuing education play a key role in the quality of legal 
representation that MCAD provides to indigent defendants. All MCAD attorneys, 
their clients and the legal system are best served when attorneys are up to date on 
the case law, legislative changes, court room techniques, ethics, client relations, 
public relations, bookkeeping and case management,  

To meet the above goals all active members must be in compliance with the 
following:  

1.  Beginning September 1, 2006, all members must be members of Oregon 
Criminal Defense Lawyers Association. (Need based scholarships will be available 
through MCAD). Beginning January 1, 2007, all members must be members of the 
Oregon State Bar Criminal Law Section.  
 
2.  Active MCAD members must attend at least one OCDLA CLE each year. (Again, 
need based scholarships are available through OCLDA and can also be made 
available through MCAD).  
 
3.  All members must be current with their CLE requirements as set by the OSB -  
at least half of the required credits must be directly related to the lawyer's work in 
MCAD. Members must submit to MCAD a copy of what they turn into the bar 
regarding credits. Further, the Executive Director of MCAD or designee will have 
the authority to check on an annual basis to ensure that member are in 
compliance with credits pertinent to MCAD.  
 
4.  MCAD will procure OCDLA and other educational materials to add to it's library. 
All materials will be available for review by MCAD members at the MCAD office or 
other designated area.  
 
5.  All members must be compliant with the MCAD communication plan.  
 
6.  To supplement the information received from OCLDA and other CLE's MCAD, 
itself, annually will hold at least two "in-house" CLE's. Both dates will be published 
at the beginning of the year. Members must attend at least one of these CLEs.  
 
7.  As an educational aid MCAD will continue to:  
 a.  Produce and distribute to all of it's members the Newsletter  
 b.  Keep updated the MCAD library/website located at www.mcadlaw.com  
 c.  Encourage members to share what they have recently learned with 
their work group.  
 
8.  Compliance with the Education Plan will be initially by the work group leader 
and ultimately by the Executive Director or designee.  



MARION COUNTY ASSOCIATION OF DEFENDERS, INC. 
WORKGROUPS 

 
In order to assure the highest quality of representation of indigent 
criminal clients in Marion County, Oregon, the Marion County 
Association of Defenders, Ltd. (MCAD) is organized into workgroups as 
follows: 
 

I) WORKING GROUPS: 
 

A) All MCAD members will participate in mandatory working 
groups. 

 
B) Working Groups will provide MCAD members with a forum 

for the regular periodic discussion of issues involving case 
handling, court scheduling, trial tactics, District Attorney 
strategies, client counseling issues, and other matters 
related to the overall improvement of the quality of criminal 
defense.  Members will be encouraged to provide a 
supportive work environment within each working group, 
including assistance with special problems or issues as 
needed. 

 
C) The working groups will be created as follows: 

 
i. The MCAD Board of Directors will create the 

Temporary Working Group Committee, (TWGC), to 
facilitate the creation of the working groups and 
working group leaders in accordance with this 
provision. 

 
1. Members of the TWGC will include: Gale Rieder, 

Ted Coran, Steve Gorham, Steve Krasik, Cott 
Thompson and Phil Swogger. 

 
ii. MCAD members who have taken at least one (1) 

appointment date—felony or misdemeanor—within the 
last year from the date of enactment of this proposal, 
will be divided into three general categories as 
determined by the Temporary Working Group 
Committee. 

 
iii. Members who do only PCR / HC cases will be placed 

into Category Four 
 

iv. Members who do not fall into Categories #1-4 will be 
placed into Category Five. 
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v. Members will be randomly assigned to a working 

group by selecting two (2) members from Categories 
#1-3, one (1) member from Category Four and one (1) 
member from Category Five subject to minor 
modification by the TWGC. 

 
vi. Members who are currently under an approved 

mentoring plan will be placed in the same group. 
 

vii. The ultimate number of working groups will be 
determined by the absolute numbers in each of the five 
categories 

 
1. Every effort will be made to assure that each 

working group is constituted with the 2-2-2-1-1 
ratio. 

2. This ratio is intended to provide a mix of 
experience and knowledge within each working 
group in order to maximize the stated purpose of 
the working groups. 

 
viii. The working groups will meet at least twice (2x) 

monthly.  
 

ix. Attendance at the working group meetings is 
mandatory. 

 
1. Attendance by Category V members in all 

working group meetings is optional. 
 

x. A member’s continued eligibility for the current case 
assignments will be predicated on the member’s 100% 
unexcused attendance at the bi-monthly meetings of 
the working group. 

 
1. “Excused” attendance will be defined by CWGL 

to include, among other things, scheduled 
vacations and/or illnesses. 

 
xi. The final make-up of all working groups is subject to 

the approval of the TWGC. 
 

D) Each working group will select a working group leader. 
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i. The manner by which the working group leaders are 
selected will be determined by a vote of each working 
group. 

 
ii. The working group leader will be selected at the initial 

meeting of the working group. 
 

iii. Each working group leader must be approved by the 
TWGC. 

 
iv. Each individual working group shall determine its 

internal operation consistent with the stated purpose 
of the working group set out in paragraph 1B. 

 
1. This internal operation shall be subject to the 

approval of the CWGL. 
 

E) Given the random selection process for the formation of the 
working groups, each member will have the following “trade” 
rights: 

 
i. The ability to “trade” groups if the member’s initial 

group is deemed unworkable. 
 

ii. A “trading period” will begin after the member wishing 
to “trade” has attended at least four (4) meetings of her 
or his initial working group. 

 
iii. “Trades” will be done with the facilitation of: 

 
1. The working group leaders of the groups 

involved, and; 
 
2. The working groups in question. 
 
3. The CWGL. 

 
iv. The process whereby the “trade” is accomplished will 

be the province of the entities described above in 
I(E)(iii). 

 
F) Once all working groups have been constituted and 

approved, and all working group leaders have been selected 
and approved, the TWGC shall be disbanded. 

 
II) COMMITTEE OF WORKING GROUP LEADERS: 
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A) All working group leaders and the MCAD Executive Director 
will be members of the Committee of Working Group Leaders 
(CWGL).  

 
B) The CWGL shall meet at least once per month. 

 
i. The working group leader or their designee must 

attend the monthly meetings of the CWGL. 
 

C) The CWGL will deal with common working group problems, 
procedures and issues and may recommend or mandate 
operational changes to each working group as necessary via 
each working group leader. 

 
i. Problems not able to be resolved within the CWGL may 

be referred to the MCAD Board of Directors for 
appropriate resolution. 

 
D) The internal operation of the CWGL—as with the individual 

working group—will be determined by the members of the 
CWGL.  The CWGL may or may not select a chairperson, but 
will select at least one member responsible for the 
documentation of all CWGL meetings. 

 
III) QUALITY ASSURANCE: 

 
Quality assurance within the working group model will include 
oversight of attorney performance, routine performance reviews, 
and appropriate response to quality complaints.  The intent of 
this model is to provide the best quality representation to the 
attorney’s client as is possible under the circumstances. 

 
Quality assurance within the working group model will involve 
three (3) levels of increasing consequences.  The guiding 
principle is that the working group level is the best and most 
appropriate level to deal with all complaints.   
 

A) Level One: 
 
All complaints made from any source concerning a member of 
MCAD, (hereinafter referred to as the “complaintee”) will initially be 
handled by the complaintee’s working group.  The working group 
will investigate, review and discuss all aspects of the complaint 
with the complaintee and develop a specific and personalized 
“action plan” for the complaintee.  The action plan is intended to 
specifically address the complaint in an individualized manner for 
the complaintee.  The plan is intended to improve the 
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complaintee’s skill and ability to provide outstanding 
representation. The working group shall create the action plan 
upon the completion of all necessary and reasonable investigations 
into the specifics of the complaint.  An action plan may include, 
depending on the veracity and severity of the complaint, an 
immediate referral to the CWGL. The working group will remain as 
the resource to help facilitate the complainee’s ability to implement 
all Level One action plans. 

 
[NOTE:  All timelines indicated are maximum time limits; all efforts 
will be made to complete the delineated task(s) in shorter amounts 
of time.] 

 
All action plans will follow the following outline: 

 
1) The complaintee’s working group leader will assume bottom-line 

responsibility for the handling of the complaint.  This will 
include: 

 
a. Assuring that the proper amount of investigation into the 

particulars of the complaint is done; 
b. Assuring that the complaining entity (the “complaintor”) 

is notified that the complaint has been received; 
c. Assuring that the complaintor is notified that an action 

plan has been formulated and is being implemented; 
d. Assuring that the complaintor is notified of the action 

plan’s on-going progress and its ultimate resolution; 
e. Documenting the entire complaint process—from 

identification of the complaint, description of the action 
plan, action plan progress and complaint resolution; 

f. Assuring that the complaintor has been notified of the 
resolution of the complaint. 

 
2) All complaints are initially received by the Executive Director of 

MCAD, or designee, who, passes all complaints to the 
appropriate working group leader in writing. 

 
a. In the event the MCAD Executive Director receives a 

complaint of the most serious nature, after consulting 
with the complaintee’s working group leader, the CWGL 
and the Chairperson of the MCAD Board of Directors, the 
MCAD Executive Director may suspend either partially or 
fully an MCAD member from receiving any further 
appointments until such time as the complaintee satisfies 
the process for removing said suspension. 
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i. This process for removing said suspension shall be 
created by the CWGL. 

 
3) The complaintee is initially notified of the complaint by her or 

his working group leader in whatever manner has previously 
been agreed upon by the complaintee’s working group. 

 
4) The working group will be notified of the complaint by their 

working group leader. 
 

5) The working group leader will notify the Committee of Working 
Group Leaders (CWGL) of the complaint at the earliest possible 
meeting of the CWGL. 

 
6) The working group will formulate the action plan for the 

complaintee after no more than two (2) regular working group 
meetings following the meeting that the group first became 
aware of the complaint.  This will cause the action plan to be 
formulated and implemented within one (1) month from the 
group’s initial awareness of the complaint.  Again, note that 
these timelines are outside maximum time limits. 

 
7) The working group leader will then inform the CWGL of the 

action plan at the next meeting of the CWGL. 
 

a. The CWGL may modify or override any Level One action 
plan presented to it by the working group leader and, if 
appropriate, assume immediate jurisdiction of the 
complaint, thereby elevating the complaint to Level Two 
procedures and consequences 

 
i. Such action may be done only via a majority vote of 

the CWGL. 
 

8) The working group will give the complaintee the next four (4) 
regular working group meetings to implement the action plan 
and make the changes necessary.  The working group will 
monitor the complaintee’s progress, give support to the 
complaintee, modify the action plan, if necessary to aid in 
positive progress and offer feedback to the complaintee.  This 
will give the complaintee two (2) months to work her or his 
action plan and make the changes necessary.  Again, note that 
these timelines are outside maximum time limits. 

 
9) At the end of this period, the working group will make an 

assessment of the complaintee’s progress.  The working group 
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leader will report this assessment to the next meeting of the 
CWGL. 

 
i. If the report in #9 is positive, the complaint is 

deemed resolved; if the report is negative, the 
complaintee is referred to Level Two. 

 
B. Level Two: 
 
All complaints that are not resolved at Level One will be referred to the 
Committee of Working Group Leaders for further action. 
 

1) The complaintee’s working group leader will make a report to 
the CWGL, which will include the following: 

 
a. A concise description of the original complaint 
b. A complete description of the original action plan 
c. A complete description of the steps / action taken or not 

taken by the complaintee vis a vis the original action plan 
d. A recommendation from the working group to the CWGL 

as to the next course of action 
 

2) At the same meeting as the report in #1, the CWGL will, in 
writing: 

 
a. Re-state the original complaint 
b. Place the complaintee on no more than three months 

probation. 
c. Specify the terms of probation that must be addressed by 

the complaintee 
i. These terms of probation may or may not include 

the recommendations of the working group; 
ii. The terms of probation may include any provision, 

term or requirement deemed appropriate by the 
CWGL. 

d. Assign a member of the CWGL who is not the 
complaintee’s working group leader who will monitor and 
document the complaintee’s progress while on probation, 
(hereinafter referred to as “probation monitor”); 

e. Notify the complaintee that referral to Level Three will 
occur if the complaintee does not successfully complete 
her or his period of probation. 

 
3) The assigned probation monitor will notify the complaintee of 

the terms of her or his probation no later than two (2) days 
following the above meeting of the CWGL.  Again note that 
these timelines are outside maximum time limits. 
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4) The probation monitor shall provide the CWGL with progress 

reports at each meeting of the CWGL and seek input as to 
adjustments, if necessary.  
 

5) At the end of the three (3) month probation period, the 
probation monitor will report the status of the complaintee’s 
probation to the next meeting of the CWGL.  Again note that 
these timelines are outside maximum time limits. 

 
i. If the report is positive, the complaintee is removed 

from probation and the complaint is resolved; if the 
report is negative, the complaintee is referred to 
Level Three. 

 
C. Level Three: 
 

All complaints not resolved at Level Two will be referred to the 
MCAD Executive Director for the imposition of an appropriate 
resolution. 
 
1) The probation monitor will report to the MCAD Executive 

Director the status of the unresolved probation.  This report 
will include: 

 
a. The nature of the original complaint; 
b. The terms of the complaintee’s probation; 
c. The reasons for the complaintee’s failure to successfully 

complete her or his probation; 
d. A recommendation from the CWGL as to an appropriate 

resolution of complaintee’s probation. 
 

2) The Executive Director will, within ten (10) days of receiving 
the report in #1, notify the complaintee, the complaintee’s 
working group leader and members of the CWGL in writing 
that such a referral has occurred. 

 
3) The complaintee will have ten (10) days from her or his 

receipt of this notification to submit her or his written input 
on the referral to the MCAD Executive Director. 

 
4) The MCAD Executive Director will impose whatever 

resolution s/he deems appropriate within ten (10) days from 
her or his receipt of the written input referenced in #3 above, 
which may or may not incorporate any aspects of the 
CWGL’s recommendation(s). 
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a. The MCAD Executive Director will provide the 
complaintee and the complaintee’s working group leader 
with a written description of the action taken. 

b. The MCAD Executive Director must base the decision 
upon the information provided from the CWGL and the 
complaintee. 

 
5) The complaintee may petition for the reconsideration of the 

decision of the MCAD Executive Director to the MCAD Board 
of Directors, but must do so in writing within fourteen (14) 
days of her or his receipt of the decision of the MCAD 
Executive Director referenced in #4 above.  

 
a. The MCAD Board of Directors will issue a decision 

concerning any petition within fourteen (14) days of its 
receipt.  

  
i. All documentation created by this process as 

described above will constitute the entire record 
upon which the MCAD Board of Directors will base 
its decision. 

 
ii. Review of petition by MCAD Board of Directors will 

be to determine whether the MCAD Executive 
Director acted in an arbitrary and/or capricious 
manner; if not, the action(s) of the MCAD Executive 
Director shall be sustained. 
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Appendix A:  MCAD Answers to Questionnaire for Consortia 
Administrators and Boards  

 
1.  Does your consortium have formal by-laws and a set of written 
operating policies and procedures?  If so, please provide.   
 
 Yes. A copy of the current Articles of Incorporation and Bylaws are 

enclosed. The Attorney Manual attached to the 2005 report is being 
revised and brought current. Additionally, the Bylaws are being 
examined for internal consistency and consistency with the Articles of 
Incorporation and proposals for their revision will likely be made in the 
fall to coincide with the annual meeting. 

 
2.  Does the consortium have a board of directors?  If so describe the role 
that your board plays.  Who are the members? How often does it meet?  
What kinds of issues are directed to the board? Are there limits on how 
long a board member can serve or how long one member can chair the 
board? Are there seats designated for “lay” or “community” board 
members?   
 
. Yes. The Board is the policy making body of MCAD as described in the 

Articles of Incorporation and Bylaws.  
 

The current members of the Board are: 
 
Olcott Thompson, Chair 
Gale Rieder, Secretary 
Steve Walls, Treasurer 
Ted Coran 
Jerry Frost, Marion County Circuit Court Presiding Judge appointment 
Scott Howell 
Tara Sinks   
Phil Swogger 
Jon Weiner 
Mike Wise, Willamette University College of Law appointment 
 

 
All board members are MCAD attorneys except Jerry Frost and Mike 
Wise.  Currently the Marion County Bar position for a non MCAD 
member is vacant.  The board is designed to be a nine person board, 
each position carries a three year term, and one third stand election each 
year.  With the addition of three non MCAD members it was decided not 
to force any current members to resign, but rather, to have a slightly 
larger board for a couple of years while the MCAD elected members 
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decrease each year from three to two. 
 

The board meets monthly and discusses policy matters for the 
consortium such as admission of new attorneys, as well as policy matters 
relating to the operation of the indigent criminal defense system in 
Marion County and its relationship with OPDS/PDSC. 

 
There are presently no limits on the length of service either as a member 
or as board chair although they have been discussed in the past, 
particularly service as a member of the board.  Term limits have not been 
enacted due to the difficulty of getting MCAD member attorneys willing to 
serve.  

 
Three seats on the board are appointed positions.  The Marion County 
Bar Association President, the Marion County Circuit Court Presiding 
Judge, and the Dean of the Willamette University College of Law each 
appoint one member to overlapping terms.  The person appointed by the 
Marion County Bar Association President recently resigned because of 
liability concerns when MCAD takes a quality assurance action against 
one of its members. 

 
3.  How is the administrator of your consortium selected?  Compensated? 
 Evaluated? 
 
. The Executive Director is hired by the board and paid a salary 

representing .7 Full Time Equivalent (FTE).  The board has evaluated the 
Executive Director’s performance twice in the past.  The Board is revising 
the job description for the Executive Director and once it is approved, 
yearly evaluations against the job description and goals set the preceding 
year will be conducted.  The board chair will chair the evaluation 
committee comprised of non board members.  The entire board will then 
receive the committee’s report for appropriate action. 

 
We are also completing a “succession plan” to ensure that operations will 
smoothly continue during times we do not have an Executive Director. 

 
4.  What percentage of the administrator’s overall workload is related to 
consortium matters?  Is there a formal limit to the percentage?   
 
. The OPDS/PDSC - MCAD contract calls for the Executive Director to 

spend .7 FTE on MCAD business.  This is the formal paid limit to the 
time the Executive Director spends as Executive Director.  In reality, the 
MCAD administrator position is a full time position.  The Executive 
Director spends the time necessary to complete his duties.  Recently, the 
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board chair and other MCAD members have also volunteered their time 
to help with what would be done by a full time administrator. 

 
5.  How are administrative problems and demands met when the 
administrator is in trial or otherwise unavailable? Is there a formal or 
informal back-up administrator? 
 
. MCAD was started in November of 1993.  MCAD has had a single 

Executive Director since it has existed.  In these 12 plus years there has 
not been a time where the Executive Director has not been available to 
handle administrative problems.  The Executive Director has established 
an informal system for those few days when he has been unavailable to 
handle administrative demands.  The office manager, the chair of the 
board, the chair of the fee review committee and others, who know the 
MCAD processes, have been called upon to meet MCAD’s administrative 
demands.   

  
 MCAD is in the process of developing a more formalized system.  We are 

awaiting the completion of the Executive Director job description and will 
then parcel out the various duties.  MCAD’s three full time office 
personnel primary responsibility is the processing and accountability of 
MCAD’s billings.  This system was established through the contract with 
the OPDS/PDSC indigent defense predecessor, and is maintained in its 
present form based on the current OPDS/PDSC contract.  Any change in 
this process, or reallocation of employee resources cannot be done 
unilaterally, without a change in this contract.   

 
6.  What are the requirements for membership in the consortium?   
 
. A member of MCAD must be admitted to the Oregon State Bar and 

eligible to serve as appointed counsel in Oregon courts under the rules of 
the Office of Public Defense Services.  He or she must also be a member 
of the Bar’s Criminal Law Section and OCDLA and have an office in 
Marion County or West Salem. 

 
7.  What is the process for applying for membership?  
 
. Anyone interested in being a member of MCAD applies by submitting a 

letter of interest and resume to the Executive Director. The proposed 
member is interviewed by a board committee upon whose report the 
board acts. 

 
8.  How long has each of the attorneys been a part of the consortium?  
 



 Page 4 

. See the attached Roster.   
 
9.  To what extent do consortium attorneys specialize in criminal and 
juvenile defense?  In public defense?  Is there a limit on the percentage of 
an attorney’s practice that can be consortium related? 
 
. Virtually all members of MCAD spend the vast majority of their time 

doing criminal and juvenile defense.  Many members do both appointed 
and retained criminal defense.  A number of MCAD members are also 
members of the Marion County Juvenile Consortium.  There is no limit 
on the percentage of an attorney’s practice that can be MCAD related. 

 
10.  How do you insure that new attorneys can become part of the 
consortium?  
 
. Anyone interested in becoming a member of MCAD can apply for 

membership.  The proposed member is interviewed by a committee and 
then the board decides whether to accept the attorney as a member. 

 
We have primarily relied on word of mouth when we needed new 
members and we have added three members in the last three months.  
We have also advertised at the Oregon law schools and through local and 
state bar associations as well OCDLA for members, when necessary. 

 
MCAD presently has two law clerks.  One is a general MCAD law clerk 
and the other is assigned to a particular work group.  The law clerk 
assigned to the work group is an extern in the Willamette Law School 
Externship program and receives academic credit for his law clerk work. 
 
MCAD is considering “hiring” a law clerk for each work group, either by 
externship or payment.  This way, members, who otherwise would not 
have enough work for a law clerk, will be able to join together and share 
a law clerk.  It is hoped that each year at least six students will be 
exposed to the criminal defense system. 

 
11.  What materials and orientation are provided to new consortium 
members? 
 
 New members are provided with the Attorney Manual and the MCAD 

time and billing software program.  They have a mentor as well as a work 
group available for assistance and training.  The mentor and the work 
group are responsible for orientation as to the court house and local 
procedures. 
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12.  Is there a procedure for insuring that less experienced attorneys have 
access to more experienced attorneys when they need advice?  Do you 
have a formal mentoring system?  Please describe your system. 
 
. Work Groups are a mix of attorneys with varying levels of experience.  

Each less experienced attorney has the pooled wisdom of the other 
members of his/her work group to draw upon.  

 
All new attorneys must have a mentor for at least one year. The mentor 
is a member of their work group and is assigned by the Executive 
Director in conjunction with the Work Group Leader Committee.  

 
When asking to be approved for a new level of appointments the attorney 
must also have a mentor, again assigned by the Executive Director in 
conjunction with the Work Group Leader Committee. 
 
In addition, Marion County is known for its cooperative informal system 
that insures that less experienced attorneys may call most of the Marion 
County Bar to ask more experienced attorneys for advice. 

 
13.  How are cases distributed among attorneys?  Do you have a process 
for assigning cases based on the seriousness and complexity of the case?  
If so, how do attorneys progress from handling less serious and complex 
cases to handling more serious and complex cases? 
 
. Cases are assigned using an attorney of the day system.  Attorneys sign 

up for all appointments for a day for a category: 
 
Spanish speaking misdemeanors (generally Spanish speaking attorneys) 
All other misdemeanors 
Lesser felonies (per OPDS rules) 
All other felonies 

 
Habeas corpus, post conviction, and support enforcement have their own 
separate rotating list with the court appointing the next attorney on the 
list. 

 
Murder and aggravated murder have their own separate rotating lists 
with the court appointing one of the next three attorneys on the list. 

 
Attorneys are only eligible for appointment commensurate with the level 
of cases for which they qualify under OPDS/PDSC rules.  As the attorney 
gains experience and is able to qualify for a new level of cases they notify 
the Executive Director, complete the necessary paperwork, and the 
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Executive Director in conjunction with the Work Group Leader 
Committee assign the attorney a mentor, who after mentoring the new 
attorney for a minimum of six months reports to the Executive Director 
whether the attorney is actually qualified for the new level. 
 
MCAD is in the process of studying whether this is the best system for 
assigning attorneys.  The study has been delayed due to the fire last 
November in the Marion County Courthouse.  At present, the Marion 
County Courts and MCAD have determined that the attorney to be 
appointed should be present at the client’s first appearance for purposes 
of coordinating future appearances with the court’s requirements and 
communicating with the client. 
 
In cases where the Court may have doubts of an attorney’s qualification 
to be appointed to a particular case, MCAD is flexible and the Court does 
and should appoint the best qualified attorney. 

 
14.  How soon are attorneys notified of appointment to a case?   Do 
attorneys routinely meet with clients within the timeframes set forth in 
the contract with PDSC? 
 
. For misdemeanors and felonies the attorney to be appointed is in court 

at the time of the appointment.  At times an attorney will stand in for the 
appointed attorney who will notify the appointed attorney the same day. 

 
For habeas corpus and post conviction the appointed attorney is notified 
when he/she receives a copy of the order appointing them in the mail, 
usually with a copy of the Petition.  This can be a day or two after the 
appointment depending on when the court staff processes the 
paperwork. 

 
For support enforcement the attorney is either in court or the court 
notifies the appointed attorney by telephone the same day as the 
appointment. 

 
For murder and aggravated murder the Executive Director notifies the 
court who the available attorneys are and after the court appoints an 
attorney notifies the attorney, in almost all cases, the same day as the 
appointment and in almost all cases before the client’s first appearance.  
The attorney appointed is almost always in court at the client’s first 
appearance. 

 
Attorneys routinely meet with clients within the time frames set forth in 
the contract with PDSC. 
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15.  Does your system provide continuity of representation when 
possible?  If a client has been represented by a consortium member in the 
past are future cases involving that client generally assigned to the same 
attorney?   
 
. Yes.  Sometimes because of the attorney of the day system and the desire 

of the court not to appoint attorneys who are not personally present, this 
does not happen.  Generally once an attorney is appointed to represent a 
client, he or she will receive all cases involving that client as long as 
there is an active case.  If a client picks up a new charge while being 
represented by a particular attorney the already appointed attorney is 
usually appointed for the new charge or is substituted in for the attorney 
recently appointed.  The exceptions are when the existing attorney is not 
qualified to handle the new charge, then all cases, including the ones an 
attorney is already appointed on are generally given to a new attorney or 
when the Court is not aware that the defendant currently has a MCAD 
attorney and thus appoints another attorney. 

 
If the client failed to appear after a case was scheduled for trial the court 
is supposed to appoint the prior attorney but frequently does not 
because the court is not aware of the previously appointed attorney. 

 
16.  Does your organization have a standardized procedure for identifying 
conflicts or does each attorney or law firm have its own procedure?  When 
are conflict checks conducted?   How soon is a case reassigned after a 
conflict is identified? 
 
. Because of MCAD’s structure, there are virtually no system conflict of 

interest cases.  Thus conflicts are limited to individual attorney conflicts. 
 
 Each attorney is responsible for their own conflict checking.  As soon as 

a conflict is identified a case is reassigned.  Attorneys are expected to 
check conflicts as soon as possible after they are appointed and as they 
get discovery and other information from the district attorney’s office. 
With the help of the district attorney’s office co-defendant conflicts are 
usually identified before appointment. 

 
17.  Do consortium members meet regularly as a group?  If so, how 
frequently?   
 
. MCAD has monthly membership meetings, the third Thursday of each 

month attended by a majority of MCAD members each month.  Each 
work group also meets at least twice a month.  Work group meetings are 
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mandatory.  There is also each year a mandatory member meeting. 
 
18.  Is there a mechanism for regular communication among consortium 
members such as a newsletter, e-mail list, website, regular mailing? 
 
. MCAD has its own email list (the MCAD pond) as well as a newsletter 

that is published every other week and disseminated through the email 
list.  MCAD’s central office is also visited at least weekly by most 
members where important information is distributed.  MCAD also has a 
website to help communicate with its members: www.mcadlaw.com

 
19.  Is there a mechanism for sharing research or forms? 
 
. The MCAD website, www.mcadlaw.com, has a collection of forms. 

Research and forms are shared within work groups and between 
individual attorneys and through the email list. 

 
20.  What system do you use to monitor the volume of cases assigned to 
each attorney or law firm?  How do you insure that attorneys are not 
handling too many cases? 
 
. There is no formal monitoring of case loads.  Through the review of bills 

there is some, post acceptance of appointment, monitoring.  MCAD is 
currently examining the issue of case loads as we examine the way 
clients are assigned. 

 
21.  How do you insure that attorneys are providing quality 
representation?  Are there regular evaluations of attorneys?  If so, how 
and by whom are they performed?  Are there other mechanisms in place 
to insure that consortium attorneys are providing quality representation? 
  
. If anyone expresses a concern about an attorney, that concern is relayed 

to the attorney’s work group which has the initial responsibility to 
address the concern.  If the concern is not remedied at the work group 
level, the Work Group Leader Committee imposes a remedy and if that is 
not successful, the Executive Director resolves the issue with the 
member having the ability to have the Board of Directors review the 
action of the Executive Director.  

 
Each work group is responsible for working with its members to ensure 
all members of the work group are providing quality representation. 

 
MCAD is currently working on a method to provide annual evaluations of 
members.  
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Every member of each work group is responsible for assisting the other 
members of their work group and helping them provide quality 
representation.  Members waiting in the courtroom watch other members 
and provide them with pointers and assistance as needed.  In particular, 
MCAD members are not shy in advising other members in best practice 
procedures. 
 
In addition, informal methods of quality assurance have been developed 
over the years in MCAD.  The Executive Director is always available to 
the Courts, clients and others who wish to express concerns about an 
attorney’s representation.  The Executive Director refers these concerns 
to the attorney and the attorney’s workgroup and monitors any quality 
assurance measures taken to alleviate valid concerns. 

 
22.  How do you address problems of underperformance by attorneys?   
 
. Under performance is addressed through work groups and the Executive 

Director. See 21, above. 
 
23.  Do you provide training or access to training for consortium lawyers? 
 Please describe.  Do you require a minimum number of criminal, juvenile 
or civil commitment  law- or trial practice-related CLE credits per year? 
 
. MCAD provides at least two CLEs for attorneys each year.  Each year 

every MCAD member must attend at least one of the MCAD CLEs as well 
as at least one OCDLA-sponsored CLE.  Additionally, at least one-half of 
the OSB required CLE credits must be in the area of criminal defense. 

 
24.  Are attorneys required to report disciplinary actions by the bar? How 
many consortium attorneys have been disciplined by the bar?  What were 
the circumstances? 
 
. MCAD attorneys are required to report bar disciplinary action to MCAD. 

Disciplinary actions are referred to the attorney’s work group to decide 
what action needs to be taken.  According to the February 2, 2006 letter 
from OPDS, 17 MCAD attorneys have received some form of disciplinary 
action from the bar.  Individual discipline by the bar occurred under 
many circumstances but it should be noted that MCAD’s practice 
includes post conviction relief appointments, an acknowledged difficult 
area of practice with proportionally high complaints to the bar. 

  
 Attached are copies of the Certificates of Attorney Qualifications showing 

disciplinary action by the bar. 
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25. What is the consortium’s process for handling complaints from 
judges? From clients? From others? Is there a designated contact person 
for complaints?  Is that person’s identity generally known in the criminal 
and juvenile justice community? 
 
. Complaints are addressed through work groups.  All complaints and 

concerns about attorneys are routed through the Executive Director to 
ensure they are properly recorded and handled.  In the past and 
currently, concerns and complaints from clients, judges, prosecutors and 
other individuals have all been reported to the Executive Director.  The 
Executive Director then refers them to the member’s work group.  He is 
generally known as the person to whom a complaint should be 
addressed. 

 
26. What steps have you taken to address issues related to cultural 
competence such as the need for interpreters, training regarding cultural 
biases, culturally appropriate staffing, awareness of immigration 
consequences? 
 
. Every MCAD attorney knows how to access interpreters as needed.  

There are 6 to 10 qualified Spanish interpreters in regular use by MCAD 
attorneys.  MCAD has conducted Immigration CLEs in the past and 
expect to have them in the future.  In cases where the appointed attorney 
needs specialized immigration advice, MCAD has both a formal and 
informal relationship with immigration attorneys to help with these 
issues.  Formal expert advice has been and can be gotten through the 
EEA/NRE process. 

 
27. Do you have a system in place which allows clients to evaluate the 
quality of services received from consortium attorneys? 
 
. No.  MCAD is designing such a process. 
 
28. Are consortium attorneys and the administrator active participants in 
policy-making bodies of your criminal and juvenile justice systems? 
 
. Absolutely.  MCAD’s Executive Director and members are involved in all 

policy making bodies in our criminal justice system that will allow such 
participation.  Drug Court, Courthouse Security Committee, Annex 
Procedure Committee, Marion County’s Domestic Violence Council, and 
planning for the new Mental Health Court amongst others, have all been 
systematized committees that MCAD is formally involved with.  Where it 
is not currently allowed, MCAD is knocking at their door asking to be 
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involved. 
 
29. What are some of the things your consortium does especially well?  
Please describe. 
 
. MCAD is very flexible and resilient.  This is shown, not only by our ability 

to adapt to the many changes brought about by the November 2005 
Marion County Courthouse fire, but also our response to the 
OPDS/PDSC service delivery plan process.  

 
The vast majority of our members provide excellent, high quality, 
representation to their clients.  All our services are efficient and cost 
effective. 

 
30.  Are there any areas in which you think improvement is needed?  
Please describe.  
 
. MCAD is continuing to ensure the provision of consistent high quality 

representation and refining our system for handling underperforming 
attorneys who need assistance. 

 
MCAD needs to continue to make sure MCAD itself is efficiently run with 
well documented policies and procedures as well as a well functioning 
Board of Directors. 



 AMENDED ARTICLES OF INCORPORATION 
 
 Marion County Association of Defenders, Ltd. (MCAD) 
 
 
 The undersigned natural persons of the age of eighteen years or more acting as 
incorporators under the Oregon Nonprofit Corporation Act, adopt the following Articles of 
Incorporation: 
 
 ARTICLE I 
 
 The name of this corporation is Marion County Association of Defenders, Limited, and 
its duration shall be perpetual. 
 
 ARTICLE II 
 
 The corporation is a public benefit corporation. 
 
 ARTICLE III 
 
 The address of the corporation's initial registered office and the initial registered agent at 
the same location are: 
 
 Steven H. Gorham 
 341 State Street 
 Salem, Oregon  97301 
 
 ARTICLE IV 
 
 The alternate corporate mailing address shall be that of the principal office; notice may be 
mailed to that address until the principal office has been designated in its annual report. 
 
 ARTICLE V 
 
 The names and addressed of the incorporators are: 
 
Steven H. Gorham, 341 State Street, Salem, Oregon 97301 
Steven L. Krasik, 341 State Street, Salem, Oregon 97301 
Lee H. Peterson, 494 State Street, Suite 210, Salem, Oregon 97301 
 
 ARTICLE VI 
 
 This corporation shall have members. 



 ARTICLE VII 
 
 Upon dissolution of the corporation, after payment of all liabilities, remaining assets, if 
any, shall be disposed of exclusively to organizations organized and operated exclusively for 
charitable, educational, religious or scientific purposes which are qualified as exempt 
organizations under the Internal Revenue Code, Section 501(c)(3) or the corresponding provision 
of any future code as the Board of Directors shall determine. 
 
 Any such assets not so disposed of shall be disposed of by the Circuit Court of the State 
of Oregon for the County of Marion, to such organizations as said Court shall determine which 
are organized and operated exclusively for the purposes described in the next preceding 
paragraph of this Article VII. 
 
 ARTICLE VIII 
 
 There will be nine (9) initial Directors who will be elected at the incorporation meeting. 
 
 ARTICLE IX 
 
 The purpose for which this corporation is organized is to provide legal counsel and 
representation to persons certified by the State of Oregon to be indigent and to qualify for Court-
appointed legal representation under the laws of this State and/or the Constitution of the United 
States. Additionally, this corporation is organized to engage any other lawful activities; provided, 
however, a substantial portion of this corporation's activities shall not be for profit nor for 
political purposes. 
 
 This corporation is organized exclusively for charitable or educational purposes within 
the meaning of Section 501(c)(3) of the internal revenue code or the corresponding provision of 
any future such code. 
 
 ARTICLE X 
 
 This corporation shall be governed by the Board of Directors in accordance with the 
Bylaws and the Oregon Nonprofit Corporation Act, as the same exists or may hereinafter be 
amended. 
 
 ARTICLE XI 
 
 The Corporation's Board of Directors shall consist of eleven (11) directors during 
calendar year 2006, ten (10) directors during calendar year 2007, and nine (9) directors 
thereafter. . Each Director shall serve a term of three years and for a period thereafter until such 
time as that Director's successor has been appointed or elected. Six directors shall be elected 
by members at large, two each year, with each active member having one vote per vacancy. 
Votes may not be pooled nor is cumulative voting permitted. 
 
 One director shall be appointed by the Marion Coutny Bar Association.  That director’s 



first term shall begin January 1, 2006. and the initial term shall be for one year.  Thereafter the 
term shall be for three years.  One director shall be appointed by the Willamette Univeristy 
College of Law.  That director’s first term shall begin January 1, 2006, and the initial term shall 
be for two years.  Thereafter the term shall be for three years.  One director shall be appointed by 
the judges of the Marion County Circuit Court who shall not be a member of the judiciary.  That 
director’s first term shall beging January 1, 2006. 
 

In 2005, 2006 and 2007 only two of the then existing three Board of Directors positions 
shall be elected by the MCAD membership. 
 
 
 
 Directors shall be elected by a majority of votes cast for that specific vacancy. Provided, 
however, where more than two candidates are offered for a single vacancy, a plurality of votes 
may be used to eliminate all candidates until there are two candidates remaining after which a 
majority shall be required to elect the successful candidate.  
 
 The executive Director may be removed for cause by vote of two-thirds of the 
membership. 
 
 ARTICLE XII 
 
 No part of the net earnings of the corporation shall inure to the benefit of, or be 
distributed to its directors, trustees, officers, of other persons, except that the corporation shall be 
authorized and empowered to provide reasonable compensation for the services rendered and to 
make payments and distributions in furtherance of the purposes set forth in Article IX. 
 
 No substantial part of the activities of the corporation shall be the carrying on of 
propaganda, or otherwise attempting to influence legislation. The corporation shall not 
participate in or intervene in (including the propagation or distribution of statements) any 
political campaign on behalf of or in opposition to any candidate for public office. 
 
 Notwithstanding any other provision of these Articles, the corporation shall not carry on 
any activities not permitted to be carried on 
 

(a) by a corporation exempt from federal income tax under the provisions of 
Section 501(c)(3) of the Internal Revenue Code or the corresponding 
provision of any future United States internal revenue law, or 

 
(b) by a corporation, contributions to which are deductible under Section 

170(c)(2) of the Internal Revenue Code or the corresponding  provision of 
any future United States internal revenue law. 

 
 ARTICLE XIII 
 
 The corporation shall indemnify each of its directors and uncompensated officers to the 



fullest extent permissible under the Oregon Nonprofit Corporation Act, as the same exists or may 
hereafter be amended, against expense, liability, and loss (including, without limitation, attorney 
fees) incurred or suffered by such person by reason of or arising from the fact that such person is 
or was a director or officer of the corporation, or is or was serving at the request of the 
corporation as a director, officer, partner, employee, or agent of another foreign or domestic 
corporation, partnership, joint venture, trust, employee benefit plan, or other enterprise, and such 
indemnification shall continue as to a person who has ceased to be a director, officer, partner, 
trustee, employee, or agent and shall inure to the benefit of the person's heirs, executors, and 
administrators. The corporation may, by act of the Board of Directors, provide indemnification to 
employees and agents of the corporation who are not directors or uncompensated officers with 
the same scope and effect as the indemnification provided in this Article XIII to such 
uncompensated officers. The indemnification provided in this Article shall not be exclusive of 
any other rights to which any such person may be entitled under any statute, bylaw, regulation, 
resolution, or otherwise. 
 
 ARTICLE XIV 
 
 To the fullest extent permitted under the Oregon Nonprofit Corporation Act, as it now 
exists or may hereafter be amended, a director, or uncompensated officer of the corporation shall 
not be liable to the corporation for monetary damages for conduct as a director or 
uncompensated office. The repeal of or amendment to this Article XIV shall not adversely affect 
any rights or protection of a director or uncompensated officer of the corporation existing at the 
time of such repeal or amendment. 
 
 ARTICLE XV 
 
 These Articles of Incorporation shall be amended only by an affirmative vote of two-
thirds of the active membership. 
 
 The undersigned incorporators declare under the penalty of perjury that they have 
examined the foregoing and to the best of their knowledge and belief, it is true, correct, and 
complete. 
 
 
_________________________________________ 
_________________________________________ 
_________________________________________ 
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CORPORATE BYLAWS 
Of 

MARION COUNTY ASSOCIATION OF DEFENDERS, LTD. 
 
 
ARTICLE I. OFFICES 
 
 The principal office of the corporation in the State of Oregon shall be located in 
the City of Salem, County of Marion. 
 
 The registered office of the corporation required by Oregon Nonprofit Corporation 
Act to be maintained in the State of Oregon may be, but need not be, identical with the 
principal office of the corporation, and the address of the registered office may be 
changed from time to time by the Board of Directors. 
 
ARTICLE II. BOARD OF DIRECTORS 
 
 Section 1. General Powers.   The business and affairs of the corporation 
shall be managed by its Board of Directors. 
 
 Section 2. Number, Tenure, and Qualifications.   The number of directors of 
the corporation shall be eleven during calendar year 2006, ten during calendar year 
2007, and nine thereafter.  Each director shall hold office for the term stated in the 
Articles of Incorporation or until the director's death, resignation, or removal from office 
in the manner hereinafter provided. 
 
 Section 3. Regular Meetings.   A regular annual meeting of the Board of 
Directors shall be held without other notice than this bylaw on the third Tuesday in 
October at 9:00 a.m. at the principal office of the corporation, unless said meeting is 
reset by the Board. 
 
 Section 4. Special Meetings.   Special meetings of the Board of Directors may 
be called by or at the request of the Executive Director, the Chairperson, or any three 
directors.  The person or persons authorized to call special meetings of the Board of 
Directors may fix any place for holding any special meeting of the Board of Directors 
called by them. 
 
 Section 5. Notice; Waiver.   Notice of any special meeting shall be given at 
least 48 hours prior thereto by written notice delivered personally or mailed to each 
director at the director's business address.  If mailed, such notice shall be deemed to be 
delivered 48 hours after it is deposited in the United States mail so addressed, with 
postage prepaid.  Neither the business to be transacted at, nor the purpose of, any 
regular or special meeting of the Board of Directors need be specified in the notice or 
waiver of notice of such meeting.  The attendance of a director at a meeting shall 
constitute a waiver of notice of such meeting, except where a director objects at the 
beginning of the meeting or promptly upon arrival to holding the meeting or transacting 
business at the meeting because the meeting is not lawfully called or convened and 
does not thereafter vote for or assent to any action taken at the meeting.  A written 
waiver of notice of a meeting signed by the director or directors entitled to such notice, 
whether before or after the time stated therein, which specifies the meeting for which 
notice is waived and which is filed with the minutes or corporate records, shall be 
equivalent to the giving of such notices. 
 
 Section 6. Quorum.   A majority of the number of directors fixed by Section 
2 of this Article II shall constitute a quorum for the transaction of business at any 
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meeting of the Board of Directors, but, if less than such majority is present at a 
meeting, a majority of the directors present may adjourn the meeting from time to time 
without further notice. 
 
 Section 7. Manner of Acting.   Except to the extent a greater number is 
required by law, the articles of incorporation, or elsewhere in these bylaws, the act of a 
majority of the directors present at a meeting at which a quorum is present shall be the 
act of the Board of Directors. 
 
 Section 8. Vacancies.   Any vacancy created by reason of term expiration 
shall be filled in accordance with the articles of incorporation.  Any vacancy occurring 
by reason of death, resignation, or removal shall be filled by the Board of Directors.  
Such director shall be appointed for the unexpired term of the predecessor in office.  
Any directorship to be filled by reason of any increase in the number or directors shall 
be filled by the affirmative vote of a majority of the directors present at any meeting, 
even though less than a quorum of the Board is present at such meeting.  The Board of 
Directors, by the vote of a majority of the directors then in office, may declare vacant 
the office of a director who fails to attend two out of four consecutive meetings of the 
Board and who, prior to such meetings, shall have failed to notify the Executive Director 
or the Secretary of the director's inability to attend and the reasons thereof. 
 
 Section 9. Removal of Directors.   A director may be removed at a meeting 
expressly called for that purpose by a two-thirds vote of the membership. 
 
 Section 10. Action by Directors without Meeting.   Any action required to be 
taken at a meeting of the directors, or any other action which may be taken at a 
meeting of the directors, may be taken without a meeting if a consent in writing, setting 
forth the action so taken, is signed by all the directors, and such consents are included 
in the minutes or filed with the corporate records reflecting the action taken. 
 
 Section 11. Telephonic Meetings.   Meetings of the Board of Directors, or of 
any committee designated by the Board of Directors, may be held by means of 
conference telephone or similar communications equipment by means of which all 
persons participating in the meeting can hear each other and such participation shall 
constitute presence in person at the meeting. 
 
ARTICLE III. OFFICERS 
 
 Section 1. Number.   There shall be four officers:  The Chairperson of the 
Board of Directors, the Executive Director, the Secretary and the Treasurer. 
 
 Section 2. Appointments, Elections, and Terms of Office.
 

(a) The Chairperson of the corporation shall be elected from among 
and by the Board of Directors for a term of one year. 

 
(b) The Treasurer of the corporation shall be elected from among  
and by the Board of Directors for a term of one year. 

 
(c) The Secretary of the corporation shall be elected from among  

and by the Board of Directors for a term of one year. 
 

(d) The Executive Director of the corporation shall be appointed by 
the Board of Directors for a term which shall last as long as the 
Executive Director's employment as executive director. 
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 Section 3. Removal.   Any officer or Executive Director elected or appointed 
by the Board of Directors may be removed by the Board of Directors whenever in its 
judgment the best interest of the corporation would be served thereby. 
 
 Section 4. Vacancies.   A vacancy in any office because of death, resignation, 
removal, disqualification, or otherwise may be filled by the Board of Directors for the 
unexpired portion of the term. 
 
 Section 5. Chairperson of the Board.   The Chairperson of the Board shall 
preside over meetings of the Board of Directors. 
 
 Section 6. Executive Director.  
 

(a) The Executive Director shall be the principal executive officer of 
the corporation and, subject to the control of the Board of Directors, 
shall in general supervise and control all the business and affairs of the 
corporation.  The executive director may sign, with the secretary or any 
other proper officer of the corporation thereunto authorized by the Board 
of Directors, any contracts or other instruments which the Board of 
Directors has authorized to be executed, except in cases where the 
signing and execution thereof shall be expressly delegated by the Board 
of Directors or by these bylaws to some other officer or agent of the 
corporation or shall be required by law to be otherwise signed or 
executed; and in general the Executive Director shall perform all duties 
incident to the office of Executive Director and such other duties as may 
be prescribed by the Board of Directors from time to time. 

 
(b) The Board of Directors shall establish a written position 
description for the position of Executive Director.  The Board of Directors 
shall also establish a written list of criteria for evaluating the 
performance of the Executive Director.  The Board of Directors shall 
evaluate the performance of the Executive Director on a yearly basis in 
writing.  The position description, criteria and evaluations shall be 
available upon request for inspection by any member. 

 
 Section 7. Secretary.   The Secretary shall: 
 

(a) keep the minutes of the Board of Directors meetings in one or 
more books provided for that purpose; 
 
(b) see that all notices are duly given in accordance with the 
provisions of these bylaws or as required by law; 
 
(c) be custodian of the corporate records; and 
 
(d) in general, perform all duties incident to the office of Secretary 
and such other duties as from time to time may be assigned to him or 
her by the Board of Directors. 
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 Section 8. Treasurer.   The Treasurer shall: 
 

(a) have charge and custody of and be responsible for all funds of the 
corporation, receive and give receipts for monies due and payable to the 
corporation from any source whatsoever, and deposit all such monies in 
the name of the corporation in such banks, trust companies, or other 
depositories as shall be selected in accordance with the provisions of 
Article V of the bylaws; and 
 
(b) in general, perform all duties incident to the office of Treasurer 
and such other duties as from time to time may be assigned by the Board 
of Directors. 

 
 Section 9. Salaries.   Neither the Chairperson of the Board nor the other 
directors shall receive any salary for the work they do on the Board, but nothing in 
these bylaws shall preclude any director from serving the corporation in another 
capacity and receiving compensation for these services. 
 
ARTICLE IV.  MEMBERS 
 
 Section 1.  Voting.  Each active member shall have one vote. 
 
 Section 2.  Members.  Initial membership shall be limited to those persons listed 
on a membership roster dated November 2, 1993, subscribed by Steven H. Gorham as 
amended at the initial corporate meeting of November 2, 1993. 
 
 Section 3.  Admission to Membership.   
 

(1)  Persons other than those identified in Article IV, Section 2 wishing to 
become members must: 

 
(a)  be eligible to serve as appointed counsel in an Oregon Court 
under current rules of the Public Defense Services 
Commission/Office of Public Defense Services. 
 
(b)  serve a probationary period of one year; 

 
(c)  after receiving input from the active membership, receive a 
majority vote of the Board of Directors voting in the election for 
new members. 
 

(2)  Membership will be open periodically upon a majority vote of the 
Board of Directors. 

 
 Section 4. Membership meetings.
 

(1)  General meetings of members shall be held the third Tuesday of each 
month at the Marion County courthouse. 

 
(2)  Special meetings of the membership may be called by the 
Chairperson, the Executive Director or by petition of ten active members. 

 
(3)  Annual meetings of the membership shall be held each year in 
October or November to vote on any vacant Board of Director position(s) 
and on any other appropriate matters.   



 

Page 5, MCAD Corporate Bylaws 11/15/2005    

 
(4)  A simple majority of members of the active membership shall 
constitute a quorum for the transaction of business at any meeting of the 
members.   
 
An active member of MCAD is as a member who has taken an 
appointment through MCAD in the past six months or is presently 
appointed counsel for a case he or she was appointed to through MCAD. 

 
ARTICLE V. CONTRACTS, LOANS, CHECKS, AND DEPOSITS 
 
 Section 1. Contracts.   The Board of Directors may authorize any officer or 
officers, agent or agents, to enter into any contract or execute and deliver any 
instrument in the name of and on behalf of the corporation, and such authority may be 
general or confined to specific instances. 
 
 Section 2. Loans.   No loans shall be contracted on behalf of the corporation 
and no evidence of indebtedness shall be issued in its name unless authorized by a 
resolution of the Board of Directors.  Such authority may be general or confined to 
specific instances. 
 
 Section 3. Checks, Drafts, Etc.   All checks, drafts or other orders for the 
payment of money, notes, or other evidences of indebtedness issued in the name of the 
corporation shall be signed by such officer or officers, agent or agents, of the 
corporation and in such manner as shall from time to time be determined by resolution 
of the Board of Directors. 
 
 Section 4. Deposits.   All funds of the corporation not otherwise employed 
shall be deposited from time to time to the credit of the corporation in such banks, trust 
companies, or other depositories as the Board of Directors may select. 
 
ARTICLE VI. AMENDMENTS 
 
 These bylaws or any portion hereof may be amended by the active membership 
by a two-thirds vote of those members present conducted at a meeting where the notice 
to all members of the meeting contains the proposed bylaw amendment. 
 
_________________________________________ 
 
_________________________________________ 
 
_________________________________________ 
 
_________________________________________ 
 



ACTIVE ROSTER 8/31/2006

Year of 
MCAD 
Admission OFFICE # LAST FIRST OFFICE ADDRESS CITY ZIP EMAIL ADDRESS

1999 503 371-8606 AIKEN JANE 520 STATE ST SALEM 97301 JANEAIKENATTY@AOL.COM
1993 503 363-9158 BOCCI CHRIS 1415 LIBERTY ST SE SALEM 97302 C.BOCCI@COMCAST.NET
1993 503 370-7745 BOSTWICK TOM 825 LIBERTY ST NE SALEM 97301 TBOSTWIC@WVI.COM
2002 503 391-6774 BOTTA ROBERT 161 HIGH ST SE  STE #218 SALEM 97301 BOTRO9@AOL.COM
1993 503 585-1933 BROWNLEE MARK 341 STATE ST SALEM 97301 SNEEZYESQ@HOTMAIL.COM
1993 503 585-2450 BURT FRED 429 COURT ST NE SALEM 97301 CLAFARGE@LAFKY.COM
1999 503 362-2674 CAMACHO RUDY 679 COTTAGE ST NE SALEM 97301 TIPPY@TELEPORT.COM
2005 503 363-9158 CARL WILLIAM 1415 LIBERTY ST SE SALEM 97302 WCARL69@MSN.COM
2005 503 364-9400 CARROLL DANIEL PO BOX 4025 SALEM 97302 DMCARROLL-ATTY@QWEST.NET
2002 503 364-6734 COLE LOIS 1820 COMMERCIAL ST SE SALEM 97302 LOIS708@YAHOO.COM
1999 503 581-7305 CORAN TED 189 LIBERTY ST NE  STE #203 SALEM 97301 TEDCORAN@EARTHLINK.NET
1993 503 585-3351 COWAN RICHARD PO BOX 965 SALEM 97308 RLCOWAN@PORTLAND.QUIK.COM
1993 503 588-8113 DIXON CATHERINE 341 STATE ST SALEM 97301 EXPAT81@WMCONNECT.COM
1993 503 399-7098 EDWARDS JAY 388 STATE ST SALEM 97301 JAYEDWARDSISIN@YAHOO.COM
2002 503-362-1601 FAGAN MICHAEL 388 STATE ST STE#475 SALEM 97301 COME2WIN@NETSCAPE.COM
1993 503 588-1723 GEIGER MARK 317 COURT ST NE  STE  #211 SALEM 97301 MGEIGER@CYPERIS.NET
1993 503 364-6494 GORHAM STEVEN 341 STATE ST SALEM 97301 GRUMPY@TELEPORT.COM
1993 503 371-1700 GREFENSON NOEL 1415 LIBERTY ST SE SALEM 97302 NGREFENSON@AOL.COM
1993 503 378-0405 HABEKOST MARTIN PO BOX 725 SALEM 97308 HABEKOST@PORTLAND.QUIK.COM
2004 503 588-3088 HANLON S.DELANEY 1250 CANNON STREET SE SALEM 97302 DELANEY_HANLON@YAHOO.COM
2000 503 375-7738 HAYES KEITH PO BOX 982 SALEM 97308 ROCKHAYES@COMCAST.NET
1993 503 399-7430 HELLEWELL RONALD 1596 LIBERTY ST SE #202 SALEM 97302 RHELLEWELL@AOL.COM
2002 503 585-5590 HENDRICK KEVIN PO BOX 7078 SALEM 97303 RKH56OR@YAHOO.COM
1993 503 363-8959 HOLSTEDT BROOKE PO BOX 3018 SALEM 97302 BHOLSTEDT@AOL.COM
2000 503 585-2450 HOWELL SCOTT 429 COURT ST NE SALEM 97301 HOWELLLEGAL@YAHOO.COM
1993 503 588-2687 JONES JEFFREY 1840 WEST NOB HILL SE SALEM 97302 ATTYJONES@AOL.COM
1993 503 362-4442 KRASIK STEVEN 341 STATE ST SALEM 97301 KRASIK@TELEPORT.COM
1993 503 588-3088 KUHNS DAVID 1250 CANNON STREET SE SALEM 97302 DAVIDBKUHNS@COMCAST.NET
1993 503 581-4832 LIPTON STEPHEN 161 HIGH ST SE  STE #242 SALEM 97301 SALIPTON@COMCAST.NET
1993 503 859-3800 LULAY PATRICIA PO BOX 607 LYONS 97358 JURISDOCTOR@PEOPLEPC.COM
2004 503 391-0281 MARTINEZ LUIS 187 HIGH ST NE #201 SALEM 97301 LUISAMARTINEZ02@HOTMAIL.COM
2003 503 365-8800 MOONEY GINGER 388 STATE ST  STE  #700 SALEM 97302 DUNLAPG@QWEST.NET
1999 503 375-6278 OBERT MARK 189 LIBERTY ST NE  STE #201 SALEM 97301 MARKGOBERT@AOL.COM



ACTIVE ROSTER 8/31/2006

Year of 
MCAD 
Admission OFFICE # LAST FIRST OFFICE ADDRESS CITY ZIP EMAIL ADDRESS

1993 503 375-9920 PARTRIDGE LINDSAY PO BOX 4195 SALEM 97302 PARTRIDGELAW@MSN.COM
2006 503 587-8800 PEREZ JENNIFER 388 STATE ST STE #570 SALEM 97301 ATTYJENPEREZ@MSN.COM
2002 503 361-7600 POTTER ANA 687 COURT ST NE SALEM 97301 ANA_POTTER1@MSN.COM
1994 503 363-7334 PRICE GEORGE 317 COURT ST NE  STE  #203 SALEM 97301 GEORGE@PRICE-PRICE.COM
1993 503 581-0227 REYNOLDS LINDA 161 HIGH ST SE  STE #240 SALEM 97301 LJRABOGADA@MSN.COM
1993 503 315-7353 RIEDER GALE 350 MISSION ST SE  STE #201 SALEM 97302 RIEDERLAWOFFICE@TELEPORT.COM
1993 503 371-4084 ROCKWELL CRAIG PO BOX 389 SALEM 97308 ROCKCRR@OPEN.ORG
2005 503 378-7529 SALINAS VADA 270 COTTAGE ST NE SALEM 97301 VS-LAW@COMCAST.NET
1993 503 371-3222 SETO LESTER 520 STATE ST SALEM 97301 LESETO@AOL.COM
2002 503 361-2449 SIMRIN ANDY 180 COMMERCIAL NE STE #8 SALEM 97301 SIMRIN@WVI.COM
2000 503 363-5588 SINKS TAHRA PO BOX 1114 SALEM 97308 TSINKS@COMCAST.NET
2006 503 362-5660 STEIN DEBBE 161 HIGH STREET SE STE#220 SALEM 97301 HOTPOTATO59@HOTMAIL.COM
1993 503 363-6625 STORKEL JOHN 1415 LIBERTY ST SE SALEM 97302 OCEANPOET@COMCAST.NET
1993 503 399-8404 SWOGGER PHILLIP PO BOX 2105 SALEM 97308 SHEBORAWK@COMCAST.NET
1999 503 391-7664 TAYLOR SUZANNE 2711 12TH STREET SE SALEM 97302 SALEMLAWDOG@YAHOO.COM
1993 503 581-6881 THOMPSON OLCOTT PO BOX 1062 SALEM 97308 OLCOTT@OPEN.ORG
1993 503 588-3088 TODD WALTER 1250 CANNON STREET SE SALEM 97302 WJTODD97301@YAHOO.COM
2004 503 365-8800 VAN NESS JAMES 388 STATE ST  STE  #700 SALEM 97302 VANNESS@QWEST.NET
1993 503 588-8053 VANDERMAY MONTY 388 STATE ST  STE  #340 SALEM 97301 MONTY@VANDERMAYLAWFIRM.COM
1999 503 981-9276 VELA ALBINO 1537 N. PACIFIC HWY WDBRN 97071 ALBINOVELA@EARTHLINK.NET
2004 503-365-0072 WALL JIM PO BOX 2245 SALEM 97308 JPW71180@YAHOO.COM
2002 503 391-4777 WALLS STEVEN 868 COMMERCIAL ST NE SALEM 97301 STEVEN_WALLS@HOTMAIL.COM
2005 503 391-0281 WARNER WESTLEY 187 HIGH ST NE #201 SALEM 97301 WARNERWES@HOTMAIL.COM
2000 503 399-7001 WEINER JON 189 LIBERTY ST NE STE #206 SALEM 97301 JONHWEINER@AOL.COM
2006 503 399-2400 WREN DANIEL 494 STATE ST STE#440 SALEM 97301 DWREN_LAW@YAHOO.COM



Appendix D 
 

 Describe specifically the current allocation of management 
authority and responsibility among MCAD’s Board of 
Directors, Executive Director and members, including 
decisions to (a) add and remove members, (b) establish and 
implement qualification standards and practice 
requirements for MCAD’s members, and (c) sanction 
members for substandard performance or misconduct? 

 
The Board of Directors is responsible for the policies of MCAD within the 
confines of the Articles of Incorporation, the Bylaws, and Oregon law.  
The members elect six of the nine members of the board and are 
encouraged to serve on board committees and voice their concerns and 
comments on all aspects of what MCAD does.  The Executive Director is 
charged with carrying out the policies of the board and running the 
corporation on a daily basis. 
 
a) The Board of Directors has the ultimate authority to add and 

remove members.  It is the only body that can add members.  The 
Executive Director as well as the Workgroup Leaders Committee 
can suspend members.  The Executive Director can terminate 
membership.  Decisions of the Executive Director and the 
Workgroup Leaders Committee are reviewable by the board. 

 
b) The board establishes qualification standards and practice 

requirements.  The Executive Director implements those standards 
and monitors compliance with them. 

 
c) An individual’s work group, the Workgroup Leaders Committee, 

and the Executive Director all monitor the quality of member’s 
representation, work to improve the quality of everyone’s 
representation, and, ultimately, when necessary, impose sanctions 
for substandard performance and misconduct. 

 
 To what extent do the written materials that MCAD has 

submitted to OPDS and PDSC accurately reflect the current 
allocation of management authority and responsibility 
within MCAD, as opposed to the aspirations of MCAD’s 
current management to move the consortium away from 
past practices to a new management and governance 
structure?  More specifically, MCAD revised its Attorney 
Manual on July 13, 2005, one day before it submitted its 
original materials to OPDS for PDSC’s July meeting.  What 
significant changes were made in the July 13, 2004 version 
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of MCAD’s Attorney Manual and to what extent do those 
changes reflect the consortium’s current practices? 

 
The materials submitted with this 2006 report accurately reflect the 
policies and procedures of MCAD.  The Attorney Manual is currently 
being revised to reflect the changes in the structure of MCAD since mid-
2005.  We are waiting to complete this next revision for a sufficient 
period of time to pass so we know that work groups are effective and the 
revision of the attorney assignment process.  The date on the Attorney 
Manual submitted in 2005 reflects the date of the when the then latest 
edits of the revisions were incorporated into the manual. 
 

 The materials that MCAD originally submitted to OPDS and 
PDSC contain references to MCAD’s mentoring program 
“described in the Attorney Manual.”  The Attorney Manual, 
however, does not contain such a description.  At PDSC’s 
meeting on July 28, MCAD submitted a detailed written 
description of its mentoring program, but it does not appear 
to have been adopted yet by the consortium’s Board of 
Directors.  If the program has in fact been adopted by the 
Board, why did the Board chose to encourage “mentees,” 
including new members and members on probation, to select 
their own mentors (albeit with the approval of MCAD’s 
Quality Assurance Committee), rather than directing MCAD’s 
management to assign mentors to mentees?  How many 
members are currently participating as mentees and 
mentors?  Among the mentors, how many mentees have 
been assigned to each mentor? 

 
The MCAD mentor system has mentors assigned by the Executive 
Director.  At present there are nine (9) pairs of mentors and mentees. 
Seven (7) mentees are new members and members who are attempting to 
qualify for a new level of appointments and two are members with quality 
concerns.  Two mentors have two mentees.  Both are mentoring a new 
member and a member who is qualifying for an increase to lesser 
felonies.  One mentored the existing member when she was a new 
member. 
 
A mentoring program has been in effect since MCAD’s first year.  At the 
time that the Executive Director wrote the mentor program in 1993-
1994, there were few formal mentor/mentee programs available in 
Oregon and elsewhere to use as an example.  The Executive Director did 
extensive research into the few programs that did exist, and attempted to 
take the best from these programs and put them into the MCAD 
mentoring program.  The original mentoring program, like most, if not all 
of MCAD’s original procedures, were established after a collaborative 
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process, agreed to and negotiated by MCAD, then Statewide Indigent 
Defense, and the then Presiding Judge of the Marion County Court 
system. 
 

 MCAD’s Executive Director appears to have taken the 
position in his presentation to the Commission on July 28 
that the quality of an attorney’s professional performance is 
impossible to determine, or that such a determination is so 
subjective that it depends on (a) who is making the 
determination or (b) unreliable judgments about a lawyer’s 
individual personality traits. OPDS submits that this view of 
service quality is inconsistent with the concept of law 
practice as a profession with recognized standards and 
practices, and is irreconcilable with MCAD’s position that it 
administers a systematic and meaningful quality assurance 
process.  MCAD should be given an opportunity at the 
Commission’s August 11 meeting to explain or clarify its 
views on this subject. 

 
We agree that in general the quality of a lawyer’s work is possible to 
measure.  While quality cannot be objectively measured, there are certain 
standards and practices below which an attorney must not fall.  
 
MCAD’s history is that it has consistently sought to, and has improved 
its quality assurance process as new and better processes have been 
suggested.  For example after the July 2005 Commission meeting, MCAD 
took immediate steps to improve the quality of its representation. 
 

 With regard to a key component of MCAD’s quality assurance 
process – i.e., procedures to sanction attorneys for 
substandard performance or misconduct that cannot 
otherwise be remedied – MCAD’s Executive Director spoke to 
the Commission at its July 28 meeting with apparent pride 
and conviction regarding the due process MCAD affords its 
members who face such sanctions.  In his view, MCAD’s 
elaborate due process procedures serve as the alternative to 
“a pre-autocratic system where attorneys got blackballed 
because someone in the system did not like them or because 
of their personality quirks.” OPDS observes in response, 
first, that it has failed to detect such a “pre-autocratic 
system” among Marion County’s current circuit court 
judges, at least to the extent that the risk of abuse of 
judicial discretion so far outweighs the risk of attorney 
underperformance that it calls for procedural protections for 
MCAD members that appear to exceed the rights of civil 
service employees.  Second, OPDS finds it hard to imagine 
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how busy lawyers serving in MCAD’s management positions 
are able to easily undertake or efficiently negotiate their way 
through such a sanctioning process, which apparently 
includes various levels of appeal and rights to binding 
arbitration.  Finally, can’t MCAD establish some middle 
ground involving a more workable sanctioning and removal 
process for underperforming members that falls somewhere 
in between the extremes of full-blown due process and 
autocratic decision-making? 

 
The 2005 system of ensuring quality relied on complaints and sanctions 
for not providing quality representation.  The system was developed when 
MCAD came into existence and was based on the procedures in the 
Oregon State Bar’s disciplinary process.  Such a system was developed 
due to the history in Marion County of some judges essentially black 
balling some attorneys. 
 
Our present work group system, relies on cooperative work within a work 
group to assist attorneys before complaints are even made, to become 
better attorneys.  When a complaint is made, or a concern raised, the 
work group attempts to help the “offending” attorney remedy the issue by 
becoming a better attorney.  Sanctions are reserved for issues that 
cannot be resolved through the work group process, issues that the 
attorney refuses to remedy, or are so severe that immediate action is 
necessary. 

 
 Three judges expressed their opinions concerning the quality 

of public defense services in Marion County at PDSC’s July 
28 meeting in Salem, and OPDS has solicited the opinions of 
at least seven other judges on the subject.  Moreover, there 
was considerable discussion between MCAD’s representatives 
and Commission members on July 28 about views on the 
quality of lawyering by judges past and present.  OPDS is 
confident that everyone would agree that judges’ opinions 
about the performance and ability of lawyers is but one 
factor, albeit an important one, in the determination of a 
public defense attorney’s skills, abilities and quality of 
performance.  Indeed, one of the reasons for establishing an 
independent commission like PDSC was to avoid placing the 
authority for determining the qualifications and eligibility of 
attorneys for court-appointments solely in the hands of 
judges before whom those attorneys will appear.  OPDS has 
detected no interest on the part of any judge in Marion 
County to regain that authority.  Nevertheless, in light of the 
foregoing actions and discussions, as well as MCAD’s 
description of its commendable responsiveness to judge’s 
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complaints about the consortium’s attorneys, an observer 
might conclude that the primary or exclusive “trip wire” for 
MCAD to initiate investigations into its lawyers’ potential 
underperformance or misconduct is a judge’s complaint.  
What other systematic processes or indicators does MCAD 
employ, including, for example, periodic surveys of judges, 
prosecutors, defense attorneys and MCAD members and 
periodic courtroom observations or peer reports, to detect 
problems with its attorneys’ performance or conduct? 

 
Unfortunately, much of what triggers a review of an attorney’s work is a 
complaint or a concern expressed by a judge, a colleague, a prosecutor, 
or a client.  There is insufficient person power to monitor everyone’s work 
at all times.  Some monitoring is done by the Executive Director.  Other 
monitoring is done by work groups of their members. 
 
MCAD is working on developing an annual evaluation process.  We have 
contacted other consortia, including San Mateo County, California, and 
the general answer we get on how evaluations are done, is the Executive 
Director reviews an attorney’s work and makes a decision.  The processes 
do not appear to have any definitive standards, but are more of, “I know 
bad work when I see it.” 
 
MCAD did attempt two judicial surveys last year and both were met with 
some resistance, the second with much more than the first.  The idea of 
a survey of prosecutors and colleagues is being discussed as well as a 
method to engage the Marion County judiciary in regular effective 
evaluations.  

 
 During its meeting with some of MCAD’s directors, as well as 

the Commission’s meeting on July 28, OPDS did not detect 
much enthusiasm on MCAD’s part for changes in its long-
established organizational structure and operations.  Is 
MCAD considering, or is it willing to consider, any changes 
in its current organization or operations?  For example, the 
MCAD Board members who OPDS met with did not see the 
need for adding any outside directors with business 
experience or political acumen.  Is that the official position 
of MCAD?  MCAD has noted that the membership on its 
Board of Directors has remained the same for some time.  
Has MCAD weighed the advantages of greater participation 
and support by its attorney members and the new ideas that 
might be generated by more frequent turnover in the 
membership of its Board of Directors? 

 
As noted in the answers to Appendix A, MCAD now has two outside 
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members of the MCAD Board of Directors and has an opening for a third 
outside board member.  The present board, in addition to the three 
outside members, has two other brand new board members and a third 
member who was a member of the board some years ago.  New members 
of the board are always welcome.  The problem has been getting 
members willing to volunteer their time to be board members.  Given the 
current liability issues that may become an even greater challenge.  
 
A member does not have to be a board member to be able to participate 
in board meetings.  MCAD members are encouraged to and do attend 
board meetings and join in board discussions. 
 

 Many judges and prosecutors in Marion County and some 
members of MCAD are critical of the consortium’s “Attorney 
of the Day” process of assigning cases to attorneys, 
including MCAD’s attorney qualifications for case 
assignments based solely or primarily on crime 
classifications such as “felony” and misdemeanor.”  This 
criticism is based on the fact that MCAD’s case assignment 
process results in (a) wide variations in the number of cases 
assigned to individual attorneys and (b) the assignment of 
cases to attorneys who are unsuited to handle them by 
virtue of skill, training or experience.  MCAD’s Executive 
Director pointed out that he makes changes in individual 
case assignments when specific circumstances or complaints 
by judges indicate the need for a change.  Mr. Gorham 
estimated, however, that such a change occurs “12 times a 
year out of 80,000 cases.”  What changes, if any, is MCAD 
willing to make to this cases assignment process?  If 
changes will be considered, how will the decision to 
implement the changes be made (e.g., by majority vote of the 
Board of Directors; by majority vote of the membership)? 

 
As indicated in the answers in Appendix A, MCAD is examining the 
attorney appointment system Once we develop what we believe is a viable 
system, MCAD will talk to the judges and the prosecutors about the 
proposed change.  Any proposed change will likely be ultimately decided 
by the Board of Directors after considerable input from the MCAD 
membership, the other components of the Marion County criminal 
justice system. 
 

 The public comments and discussions at PDSC’s July 28 
meeting revealed a concern for the level of specialization 
and amount of public defense work preformed by MCAD’s 
attorneys.  Although MCAD’s active roster of attorneys 
apparently numbers between 50 and 55, there was much 
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discussion and many questions about a “core group” of 
somewhere between 20 and 30 attorneys who specialize in 
criminal defense law and handle most of MCAD’s caseload.  
OPDS requests MCAD to provide the Commission with a 
written inventory of its active members and their caseloads, 
including the number of hours each member billed for work 
performed for MCAD during the last twelve months. 

 
A list of the then current members of MCAD was provided in September 
of 2005.  The list that is provided as an answer to question 8 of Appendix 
A shows our current active membership.  Similarly a listing of hours 
billed for July 1, 2004 to June 30, 2005, was provided last September. 
 
Because MCAD pays attorneys after the work for a client is completed, 
the number of hours any attorney worked on MCAD cases in any recent 
month is unknown to MCAD.  It only becomes known after the attorney 
has billed all the work completed for a client. 
 

 During the Commission’s July 28 meeting, MCAD’s 
Executive Director estimated that, due to efficient 
administrative practices and close-oversight of attorney 
billings, MCAD saves PDSC at least $300,000 annually in 
administrative costs, attorney fees and non-routine 
expenses.  OPDS requests MCAD to provide the Commission 
with a written description of that analysis and breakdown of 
those cost estimates. 

 
MCAD has previously provided this analysis to OPDS and after 
discussions, OPDS appears to agree with MCAD’s analysis.  While MCAD 
provides a very cost efficient representation of clients, MCAD also 
recognizes that cost is not the only concern of the stakeholders in 
criminal defense.  Quality and other issues must also be addressed.  The 
reality is that comparing MCAD’s cost per defendant cycle with any case 
counting defense cycle contract that OPDS currently has, MCAD costs 
less. 
 

 MCAD requested PDSC during its July 28 meeting to return 
this $300,000 in estimated savings for the purposes of 
improving MCAD’s operations and the quality of its services.  
MCAD indicated that it would reduce the size of its 
membership and retain a higher proportion of full-time 
criminal law specialists, without explaining why $300,000 in 
funds would be necessary to accomplish that result.  MCAD 
should provide the Commission with an explanation of why 
those funds are necessary to implement its proposed 
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changes, as well as any alternative plans it may be 
considering for the use of those funds. 

 
See following answer.  
 

 At the July 28 meeting, MCAD also requested that the 
Commission remit $100,000 of the $300,000 in annual 
estimated savings to hire a full-time attorney to train and 
supervise MCAD’s lawyers. This request raises at least two 
issues that MCAD should address at PDSC’s August 11 
meeting or in subsequent written materials that it provides 
to the Commission.  First, does MCAD need a full-time 
trainer?  For example, how many lawyers will that trainer 
train and supervise at any one time?  Does MCAD believe 
that all of its lawyers will require training and, if so, what 
kind of training?  Second, MCAD’s request for a full-time 
trainer calls for an inventory of its current staff and their 
deployment.  Mr. Gorham indicated to the Commission that 
MCAD employs three part-time and three full-time 
employees, including 70 percent of his time at just under 
$70,000 per year. How much staff time is devoted to the 
administration of MCAD’s operations and its contract with 
PDSC, as opposed to monitoring, training and supervising 
the consortium’s attorneys.  More specifically, what 
proportion the Executive Director’s position is allocated to 
these functions, and how many hours per week does Mr. 
Gorham devote to his own public defense and retained 
caseload? 

 
If OPDS/PDSC were to increase the amount it pays MCAD, the rates to 
attorneys could be increased, thereby helping retain experienced 
attorneys who are starting to leave due to the stagnation in rates.  By 
increasing attorney compensation, attorneys could devote more time to 
training of themselves and others, while still making an adequate 
income. 
 
It appears from the early responses regarding work groups that they are 
functioning as designed.  A group of MCAD attorneys that contains very 
experienced criminal defense attorneys, moderately experienced criminal 
defense attorneys and lesser experienced criminal defense attorneys who 
are helping and training each other be better criminal defense attorneys. 
 

 In many of the counties in which it has conducted 
investigations as part of PDSC’s service delivery planning 
process, OPDS has encountered law firms and consortia in 
which one, two or a handful of underperforming lawyers – 

 Page 8 



lawyers who observers and stakeholders in the justice 
system consistently observe should not be practicing 
criminal law – have compromised the general reputation of 
the law firm or consortium and its members and affected 
prevailing perceptions of the quality of the services of those 
organizations and their lawyers.  The inability or 
unwillingness of law firms and other legal joint ventures to 
address the substandard performance of its members is 
certainly not unique to criminal law practice or the delivery 
of public defense services.  Nevertheless, OPDS has found it 
necessary to encourage and assist some law firms or 
consortia in the difficult process of removing such 
underperforming attorneys.  Without exception, while the 
process was painful, the benefits in terms of improved 
reputations and perceptions of quality, not to mention the 
protection of clients, have justified the effort.  Based on its 
investigations in Marion County, OPDS concludes that MCAD 
has a small number of lawyers that are compromising the 
reputation of the consortium and its members, perceptions 
of the quality of their legal services and the interests of their 
clients.  Does MCAD recognize the possibility that OPDS’s 
conclusion may be accurate?  If so, what does the 
consortium plan to do about it?  What processes and 
procedures will MCAD employ in the event that it reaches 
the same conclusion as OPDS? 

 
OPDS’ conclusion that there are some MCAD members who are 
compromising its reputation is correct. 
 
We have suspended two members because of quality concerns, both of 
whom have now sued MCAD because of the suspension, contending, 
among other things that once OPDS approved them to do certain types of 
cases MCAD had no power to stop them from handingthose cases. 
 
In response to those shared concerns MCAD has reorganized into 
workgroups to improve the quality of representation by all its attorneys. 
 

 MCAD’s process of admitting new members to the 
consortium remains unclear to OPDS.  The four board 
members indicated that they recently interviewed and hired 
several new attorneys pursuant to a relatively new formal 
hiring process.  They explained this process as beginning 
with an interested attorney’s letter of inquiry, followed by an 
interview with the Executive Director and members of the 
board, and concluding with a vote of the Board of Directors 
to grant or deny the applicant’s admission to the 
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consortium.  This process appears to be memorialized in 
MCAD’s Attorney Manual as follows: “New members must be 
voted in by a majority of the Board of Directors.”  MCAD 
does not appear to have any formal policies or procedures to 
actively recruit qualified candidates for membership, in 
addition to responding to the applications of interested 
lawyers.  Several past and present MCAD members whom 
OPDS has spoken with indicate that MCAD’s admission 
process has historically been quite informal, based upon a 
candidate’s personal contacts with consortium members and 
the assessment of a candidate’s qualifications by the most 
influential members of MCAD.  

 
MCAD has been fortunate, except for a few exceptions in its history, 
to have had sufficient membership and lack of turnover in 
membership avoiding the need to advertise for new members.  
MCAD’s membership has been filled mainly through word of mouth.  
When in the past this has not supplied sufficient membership, 
MCAD advertised for new membership through the Oregon Law 
Schools, Oregon State Bar and Oregon Newspapers. 
 
MCAD for years has had the same “hiring” process.  Attorneys have 
inquired as to how to become a member.  MCAD requests a cover 
letter and resume from the prospective member.  The Chair of the 
Board, a MCAD member, and the Executive Director interview the 
prospective member.  The Executive Director reports as to an 
investigation of the prospective members qualifications and 
references and the “hiring” committee makes a recommendation to 
the “hiring body”.  Originally this “hiring body” was the 
membership.  Several years ago the “hiring body” changed to the 
Board of Directors.   
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Attachment 4 
 



DRAFT 
(August 7, 2006) 

 
OFFICE OF PUBLIC DEFENSE SERVICES REPORT 

TO THE PUBLIC DEFENSE SERVICES COMMISSION 
 

Critical Issues in the Delivery of Public Defense Services 
 in Juvenile Dependency Cases 

 
As the Public Defense Services Commission (PDSC) observed in its Strategic 
Plan for 2005-07, the Commission has made improvement in the quality of public 
defense services in juvenile cases a top priority:  
  

Reports of the Oregon State Bar’s indigent defense task forces 
identified the need to improve the quality of juvenile defense 
services across the state.1  The quality of defense representation in 
juvenile and family law cases is critical to the health and safety of 
Oregon’s communities.  Therefore, PDSC has made the 
improvement of juvenile public defense services one of its highest 
priorities.  . . . . 

 
In accordance with this priority, the Commission authorized its administrative 
agency, the Office of Public Defense Services (OPDS), to establish a Quality 
Assurance Task Force and support the Task Force’s development of a contractor 
site visit process to evaluate and improve the operations and services of public 
defense contractors across the state, including contractors specializing in 
juvenile legal services.  As of the date of this report, site visit teams have 
evaluated the operations and services of 20 juvenile defense contractors. 
 
In order to gain further perspective on the quality of public defense services in 
Oregon’s juvenile dependency cases, PDSC held its May 11, 2006 meeting at 
the juvenile detention facility and courthouse in Portland.2  In the course of that 
meeting, the Commission heard from five legal experts on the challenges facing 
public defense attorneys in their representation of parents and children in 
dependency cases.3 
 
                                            
1 See Indigent Defense Task Force IIIb Report (January 12, 2001) (“Task Force IIIb Report”); 
Indigent Defense Task Force III Report (May 22, 2000) (“Task Force III Report”); Indigent 
Defense Task Force II Report: Principles and Standards for Counsel in Criminal, Delinquency, 
Dependency and Commitment Cases (September 25, 1996) (Task Force II Report”). 
2 PDSC plans to hear from legal experts in the delivery of public defense services in juvenile 
delinquency cases at its August 10, 2006 meeting in Salem. 
3 A transcript of the relevant portions of PDSC’s May 11, 2006 meeting is attached in Appendix A.  
The background reading material submitted to the Commission in preparation for its May 11, 
2006 meeting – excerpts from the Report of the Oregon Judicial Department’s Juvenile Court 
Improvement Project, “Child Abuse and Neglect Case Processing in Oregon’s Courts: 2003-2004 
Assessment” – is attached in Appendix B. 



This report is based on general findings and conclusions of the State Bar’s task 
force on indigent defense,4 reports of OPDS’s site visit teams, the experiences of 
OPDS’s staff and the testimony of PDSC’s guests at its May 11, 2006 meeting.  
Based upon those sources of information, OPDS has identified six critical issues 
in the delivery of public defense services in juvenile dependency cases: 
 

• unacceptable variations in the quality of legal services; 
 

• excessive caseloads; 
 

• the appointment of counsel for multiple parties; 
 

• variations in juvenile court procedures and practices across 
the state; 

 
• the need for specialty training in dependency law practice; 

and 
 

• delays in dependency appeals. 
 
 

Five Critical Issues 
 
1. Unacceptable variations in the quality of legal services in juvenile dependency 
cases. 
 
Following its investigation of public defense services in juvenile dependency 
cases in 1996, the Oregon State Bar’s Indigent Defense Task Force emphasized 
the importance of quality in the delivery of legal services in juvenile dependency 
cases: 

At stake for children is their liberty, their right to membership in their 
family of origin and their right to be safe, healthy and protected. At 
stake for parents is their right to raise their children as they think 
best without state interference, and ultimately, the absolute and 
final termination of their parental rights.5  

Unfortunately, the following assessment of the quality of those services by the 
Bar’s Indigent Defense Task Force in 2001 is still timely and accurate:   
 

Throughout the state, concern for the quality of representation in 
certain kinds of cases is voiced. Juvenile court representation is 
widely viewed as an area in which representation is often 

                                            
4 See note 1, above. 
5 Task Force II Report, Ch. 3. 
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inadequate. Parents in dependency actions who face possible 
termination of their parental rights are viewed as routinely receiving 
some of the poorest representation.6 

 
OPDS’s contractor site visit teams have consistently noted that, although many 
dedicated juvenile lawyers across the state provide excellent legal services to 
both parents and children, there are far too many lawyers who lack the 
necessary interest, commitment, skills or training to deliver adequate legal 
services in dependency cases.  Among the shortcomings in legal representation 
regularly reported to the site visit teams, as well as to OPDS’s staff, are failures 
of juvenile dependency lawyers to (a) communicate with clients upon 
appointment in dependency cases and throughout those cases,7 (b) attend or 
adequately prepare for shelter and detention hearings or subsequent hearings in 
which the interests of dependency clients are significantly affected, (c) zealously 
represent the interests of clients in those hearings, (d) prepare and argue 
motions having the potential to advance clients’ interests, (e) conduct adequate 
investigations, including home visits and psychological evaluations, or explore 
settlement options and (f) familiarize themselves with relevant treatment and 
rehabilitation programs or other potential dispositions. 
 
OPDS and its contractor site visit teams have found these types of problems in 
the quality of dependency representation to be particularly acute in less populous 
areas of the state, where there is already an overall shortage of lawyers, as well 
as a shortage of lawyers qualified to provide public defense services.  
                                            
6 Task Force IIIb Report, p. 8. 
7  See e.g., Oregon Judicial Department’s Juvenile Court Improvement Project, “Child Abuse and 
Neglect Case Processing in Oregon’s Courts: 2003-2004 Assessment,” in Appendix B: 
 

[Juvenile court] participants [in the study counties] routinely expressed concern 
about attorneys delaying contact with adult clients until shortly before scheduled 
court appearances and rarely contacting child clients.  Reassessment team 
members observed attorneys in court and CRB reviews who appeared to be 
meeting their clients for the first time or for the first time since the last court 
appearance, validating reports from juvenile court participants.  Thirty percent of 
respondents to the statewide survey reported that they believe that attorneys 
only rarely or occasionally (less than 35% of the time) contact clients before the 
day of a court appearance. ...  Attorney contact with child clients was also 
concerning. ...  The reassessment team surveyed foster parents statewide about 
contact by attorneys for children in their care.  About half of those responding 
indicated that the court-appointed counsel rarely (less then 5% of the time) called 
within one week of appointment and only 9% indicated that counsel usually 
(more than 75% of the time) made contact within the first week after 
appointment.  Similarly, about half of those responding indicated that court-
appointed counsel rarely met the children in the home of the foster parent before 
they went to court for the first time, while 13% reported that the attorneys usually 
meet the children in the home prior to the first court appearance.  37% of court 
participants statewide reported that they believed that attorneys for children 
visited their clients in their homes rarely or occasionally. 
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Nevertheless, even in urban centers of the state where most of Oregon’s lawyers 
practice, juvenile courts frequently report to PDSC and OPDS that once they 
have appointed juvenile law specialists from the Commission’s local contractors 
in a multi-party dependency case, these courts are unable to find qualified 
juvenile lawyers on their appointment lists who are capable of competently 
representing the remaining parties in the case.8 
 
OPDS concludes that, after years of insufficient state funding for public defense 
and attorney compensation that has failed to keep up with inflation or roughly 
approximated compensation rates in the private market for attorneys, the law of 
supply and demand is finally taking its toll.  As the price or compensation for 
public defense services has dropped in relation to compensation for other legal 
services, the supply of competent lawyers willing and able to accept court 
appointments, in general, and juvenile court appointments, in particular, has 
fallen substantially behind the demand for such services.  As a result, lawyers 
willing to accept court appointments in juvenile dependency cases at the rates of 
compensation PDSC is able to offer are increasingly unable to handle these 
cases competently.  As one presiding juvenile court judge put it: 
 

. . . [W]e fall back on a list of lawyers who are willing to be 
appointed at $40 an hour and, guess what: the ones who are willing 
to do this aren’t very good.9 

 
Moreover, according to the findings of OPDS’s site visit teams, lawyers who are 
good are increasingly taking more cases than they can competently handle in 
order to generate sufficient revenue to produce a living wage for themselves or 
their colleagues.  As a result, even competent lawyers cannot investigate and 
prepare their cases as they should, or attend the increasing number of formal 
and informal hearings that juvenile courts and the Department of Human 
Services (DHS) are holding in dependency cases. 

2. Excessive juvenile dependency caseloads.  OPDS recently estimated that, on 
average, Oregon’s public defense attorneys handle caseloads that are 130 
percent greater than the caseloads recommended by PDSC in its Request for 
Proposals from prospective contractors.  Based on the reports of OPDS’s 
contractor site visit teams and OPDS’s familiarity with PDSC’s contracts, the 
average caseloads of juvenile dependency attorneys may even be greater than 
130 percent of PDSC’s recommended caseload.10  One contractor site visit team 
reported the inevitable consequences of such excessive dependency caseloads, 
even for a contractor that was well-regarded in the county, as follows: 

                                            
8 See e.g., Appendix A, p. 8. 
9 Id. 
10 PDSC’s Request for Proposals recommends an annual caseload of 250 juvenile cases 
(delinquency and dependency) for an individual attorney. 
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The attorneys are overtaxed; they are often double and triple 
booked.  Often they have not met their clients before court; they 
sometimes fail to appear for pretrial conferences or come 
unprepared.  Some improvement has been noted with the addition 
of new associates.  . . . . 

. . . [P]eople with caseloads of 200 cases cannot be doing a good 
job; they don’t attend the [necessary] meetings and aren’t there to 
advocate at critical times.11  

Even if attorneys choose to limit themselves to the dependency caseloads 
recommended by PDSC, a dependency case today is far different from a 
dependency case when these caseload standards were first established more 
than 10 years ago.  As a result, the demands of dependency caseloads have 
increased substantially and the capacity of dependency attorneys to handle the 
same size caseloads has decreased substantially.12 Juvenile judges have added 
formal hearings to the dependency court process and now set multiple review 
hearings to monitor the progress of children and parents subject to the 
jurisdiction of those courts.  DHS has added informal family decision and team 
decision meetings to the process, which affect the interests of dependency 
clients and call for the presence of legal counsel.  Citizen Review Boards serve 
the function of “foster care review boards” in accordance with federal mandates, 
sometimes issuing reports to the juvenile courts that influence the status of 
dependency cases and create the need for an attorney’s participation.13  

                                            
11 In order to ensure the cooperation and support of the public defense community, PDSC has 
agreed to preserve the confidentiality of the reports of OPDS’s contractor site visit teams and limit 
the reports’ distribution to the head of the contractor’s office and to OPDS’s Quality Assurance 
Task Force and management. 
12 A senior attorney at the Juvenile Rights Project made this point during PDSC May 11, 2006 
meeting: 

. . . We have too much work to continue to do the high quality work that we 
expect from ourselves and our staff.  Particularly with people like myself and 
Ingrid [Swenson] and others who have done this work for a long time, we started 
. . . when caseloads were lower.   So I have expectations of my staff about how 
they are going to handle a case when I had less cases.  The amount of research 
I was able to do, the amount of collateral issues I was able to address, the 
amount of times I was able to advise someone – all of those things we are just 
not able to do in the same way now.  Appendix A, p. 11. 
 

13 Multnomah County’s Presiding Juvenile Court Judge described some of these developments to 
PDSC: 

. . . [O]ne of the things we initiated several years ago is a second shelter hearing, 
which is held for a variety of purposes and not in every case.  . . .  .  [W]e are 
holding these second shelter hearings in about 25 percent of the cases.  Another 
thing that we started doing many, many years before was a pretrial settlement 
conference in every dependency case.  . . .  .  The family decision meetings and 
team decision meetings are internal, problematic meetings that [DHS] case 
workers and facilitators run in most cases.  The judge is involved, though it is not 
a judicial proceeding. 
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After receiving reports on these developments during PDSC’s May 11, 2006 
meeting, the Commission’s Chair observed: 

 
. . . [J]ust to get a sense of the scope of the problem of lawyers 
trying to do what they are being asked to do; a single case typically 
involves at least nine, and could be quite a bit more appearances.14 

In addition, new federal mandates under the 1997 Adoption and Safe Families 
Act have established timelines to reduce children’s time in foster care and 
expedite permanent placements.  As a result, even more demands have been 
added to a dependency case and to the caseloads of Oregon’s already 
overworked dependency attorneys.15  

Finally, dependency cases last a long time and require an attorney’s continuing 
attention: 

 . . . [I]n adult criminal court, by and large, once the case is tried 
and you have a conviction rather than an acquittal, the lawyer’s 
work is basically done.  . . .  .  In dependency cases, . . . these . . . 
cases go on constantly.  That is where the bulk of the work is in 
dependency cases.  After the adjudication, they literally last years.16 

3. The appointment of counsel for multiple parties in dependency cases.  
Financially eligible families have rights to court-appointed attorneys in 
dependency cases; however, those rights are not absolute.  Parents are entitled 
to be represented by an attorney when “the nature of the proceedings and due 

                                                                                                                                  
*  *  *  *  * 

. . . In the interim between the initial appearance and the actual trial, we set what 
is called a best interest hearing, and that is set with the original judge in the case.  
The real purpose of that best interest hearing is to talk very frankly with the 
parent about the probable outcome of the case.  . . .  .  That is also a time-
consuming process for the attorneys, particularly the attorney who is 
representing the parents. 
 
. . . After adjudication, the law requires that cases be reviewed by the Citizens 
Review Board.  . . .  .  One of the issues, of course, is how many of these 
different things do you have to do, and what are the minimum standards for 
effective, zealous representation of your client . . . .   Appendix A, pp. 5-7.  

 
The juvenile court judges is Klamath County advised PDSC of their belief that Klamath 
County had one of the highest rates of dependency review hearings in the state.  
Although they expressed concern for the effects on the caseloads of court-appointed 
counsel in their county and on the state’s public defense budget, these judges believe 
that these costs are justified because multiple review hearings promote the best interests 
of children and families.  “OPDS’s Report to the Public Defense Commission on Service 
Delivery in Klamath County” (November 2005), p.8. 
14 Appendix A, p. 7. 
15 Appendix B, p.3; Appendix A, p. 2. 
16 Id. at 14. 
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process so require;” children are entitled to legal counsel whenever a request is 
made or upon the court’s own motion.17 

There are usually multiple parties in dependency cases: 

. . . It is not uncommon to have a family with four of five children, 
with one mother and four or five fathers.  . . . 18  

Consequently, numerous court-appointed counsel are frequently required 
to handle these cases.  For example, according to the Chief Family Law 
Judge in Multnomah County: 

. . . [I]t is absolutely unheard of in Multnomah County for two 
parents to have the same attorney.  . . .  We appoint attorneys for 
children in dependency cases automatically.19 

This presents two challenges for PDSC.  First, the Commission and OPDS must 
ensure the presence of numerous qualified legal counsel in dependency cases, 
frequently on short notice, from a shrinking supply of lawyers with the expertise 
to handle these cases.  As PDSC’s Chair observed: 

From our point of view, this is a real challenge because you are 
looking at as many as three lawyers per case or more, three to four 
times of day [in Multnomah County], with . . . the hope that the 
lawyer gets identified to the client soon enough to at least read the 
case work-up and maybe meet the clients . . .  .20 

Second, the need for a relatively large number of legal counsel in dependency 
cases increases the chances of conflicts of interest.  Moreover, an experienced 
juvenile attorney pointed out to the Commission that the nature of dependency 
cases makes those chances even greater: 

I think there is something inherent in the dependency process that 
causes conflicts to arise later.  Partially, it is discovering a conflict 
that preexisted the appointment, but there is something unique 
about the dependency process where the lawyers are continued 
from hearing to hearing.  There is really no cessation of the case for 
quite some time, so conflicts arise.  . . . 

*  *  *  *  * 

                                            
17 ORS 419B.205 (1); ORS 419B.195 (1); Appendix B, p. 17. 
18 Appendix A, p. 5. 
19 Appendix A, p. 2.  Generally speaking, juvenile judges in Multnomah County do not appoint 
separate counsel for children in dependency cases.  Id. at 4.  
20 Id. 
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. . .  By the very nature of the system, we have a number of children 
with multiple, emotional or behavioral disturbances who are placed 
close together in the same location and bad things happen.  These 
are bad things between two clients of the same firm.21 

4. The need for specialty training in juvenile dependency law practice.  The 
following observation by the Oregon State Bar’s Task Force on Indigent Defense 
in 1996 regarding the expertise required to represent parties in dependency 
cases is even truer today than it was 10 years ago: 

Practice in juvenile dependency cases is unique and challenging, 
requiring continual training to assure the best legal representation 
of clients. Juvenile dependency cases may be as different and 
varied as the children and families involved in them.22 

An experienced juvenile dependency attorney who appeared before PDSC on 
May 11, 2006 presented the Commission with a clear picture of the knowledge 
and skills necessary to practice this specialty: 

Dependency law is really statutory, where we have the juvenile 
code that tells you what the bases for jurisdiction are and what you 
must prove for the state to intervene into the family.  The codes tell 
you that and it tells you the stages of the proceeding.  But there are 
so many other areas of the law, including federal statutes that we 
need to incorporate every single day, which fund foster care and 
set requirements on the court.  It has multiple meanings and 
connotations that you have to know about if you are practicing in 
this area.  For example, in this state, if you are related to the child 
who is placed up for foster care, you may or may not be able to 
receive funds, and that is based on federal statute.  If you are a 
juvenile court lawyer, you need to know what that says.  If you have 
a client in alcohol and drug treatment, you need to know the law 
under Title 19 of the Social Security Act.  Even if you understand 
them, you probably aren’t going to get that client in alcohol and 
drug treatment in the time set by the federal statute.  We also have 
federal statutes that regulate how we do business when an Indian 
child is involved.  We were talking about the possible parties.  You 
have mom, you have dad, you have the children, you have the 
tribe; and there are CASAs or special advocates and other family 
members who might intervene.   So you have a hearing where you 
might have eight different representatives that are governed by not 
only the juvenile codes, which is relatively manageable, but multiple 
federal statutes in areas that are related, but not specific to child 
welfare.  We also have the relationship between juvenile 

                                            
21 Id. at 9. 
22 Task Force II Report, Ch. 3. 

 8



dependency work and domestic relations law.  You have the 
Interstate Compact and Placement of Children laws.  You would 
think that if you were appearing in front of Judge Welch [in 
Multnomah County] with two parents who are in jail, and the child 
needed placement with an aunt in Vancouver[, Washington], you 
are home free.  Not so; not so at all.  It is far more complicated.  
There is a vast amount of information that each of us needs to 
know.  If we don’t know it, we at least need to know that it is out 
there to look for.23 

The response to this presentation by PDSC’s Chair framed the issue:   

How is some poor law-trained person on the appointment list going 
to know all this? 

The answer to that question is, of course, specialty training. 

                                            
23 Appendix A, pp. 11-12.  See also OSB’s Task Force IIIb Report, “Conclusions, Goals and 
Recommendations:” 

 
In addition to knowledge of criminal law and juvenile court procedure, counsel in 
delinquency cases must understand the developmental needs of children and be 
familiar with community resources. Frequently, a child has been the victim of 
abuse, poverty, and neglect, and has drug and alcohol problems. In delinquency 
cases, it becomes important for counsel to understand child development issues 
that may directly impact the child's understanding of the court proceedings, ability 
to remember and identify witnesses and evidence, and competency to waive 
constitutional warnings concerning admissions or confessions. Sustained efforts 
at pretrial release for children require more knowledge of community 
programming for the child and the family than is generally necessary for adults. 
Finally, children in crisis have difficulty in forming relationships with strangers; the 
staff turnover that can plague small contract offices is often particularly damaging 
to the quality of a child's representation. 

Unlike other areas of representation, dependency cases in juvenile court have a 
tendency to go on for years, requiring lawyers to get involved in many details of 
their clients personal lives, and often involve repeated court appearances. As 
challenging as they are, these cases are likely to become even more of a 
financial burden on appointed lawyers, given the duration of cases and the 
current trend to consolidate juvenile cases with criminal matters and domestic 
matters involving the same family. Lawyers appointed on juvenile matters should 
have, as most do, experience in criminal trial practice. Few, unfortunately, have 
any experience in domestic relations. Whatever the efficiencies to the court or 
the families involved, consolidation of case types presents a significant additional 
challenge to the lawyers' ability to provide competent representation. If the courts 
expect appointed lawyers to handle consolidated dependency, termination, 
criminal and domestic relations matters, practitioners must be adequately trained, 
insured, and paid. 
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At PDSC’s direction, OPDS has taken steps to address the need for specialty 
training for juvenile dependency lawyers.24  In collaboration with the Oregon 
Judicial Department’s Juvenile Court Improvement Project (JCIP), OPDS has 
participated in the development of a Juvenile Training Academy, which is offering 
specialty training programs for dependency attorneys across the state 

5. Delays in dependency appeals.  As in other areas of the law, the appellate 
process ensures fairness in juvenile dependency cases.  While appellate lawyers 
need time to brief and argue their clients’ cases, appeals should not unduly delay 
dispositions that have powerful impacts on the well-being of children and 
families.  Not surprisingly, numerous commentators and organizations across the 
country have called for practices and procedures to expedite appeals in a field of 
law where the interests of children and families are at stake. 

In September 2005, Oregon sent a delegation headed by Court of Appeals Chief 
Judge David Brewer to the Pew Commission’s Justice for Children Summit, 
which identified reform of the appellate system for dependency appeals as a 
priority.  JCIP’s 2004 report, Child Abuse and Neglect Case Processing in 
Oregon’s Courts: 2003-2004 Assessment, had found that Oregon’s expedited 
appellate process is no longer a best practice and recommended that the Court 
of Appeals convene a workgroup to develop strategies to expedite filing and 
briefing of dependency appeals.  Following further findings and recommendation 
by JCIP’s staff regarding appellate court practices in dependency appeals, Judge 
Brewer and the Chief Justice established a Work Group on Juvenile Court Case 
Disposition Time Improvement (the “Dependency Appeals Work Group”) to 
examine JCIP’s research, findings and recommendations and to develop 
proposals to expedite juvenile dependency appeals.  OPDS has two 
representatives on the Dependency Appeals Work Group. 
 
Among the proposals approved by that Work Group are OPDS’s proposals to (1) 
process notices of appeals and requests for transcripts in the same manner as 
the criminal appeals are processed by OPDS and (2) handle dependency 

                                            
24 In addition, OPDS staff assisted in the revision of the bar’s performance standards for 
representation in juvenile cases, and participates in the planning of CLE trainings for juvenile 
lawyers by the Oregon Criminal Defense Lawyers Association, the Juvenile Law Section of the 
Oregon State Bar and the Juvenile Law Training Academy.  OPDS has also provided financial 
support for the preparation, publication and distribution of the JRP Reader – a periodic publication 
that includes topical information for juvenile court practitioners.  OPDS is working with other 
interested groups and individuals to explore the creation of a resource center for juvenile lawyers 
that would include a web site, a brief bank, access to legal expertise and other support. 
 
OPDS staff also serves on the Juvenile Code Revision Workgroup of the Oregon Law 
Commission.  The workgroup, chaired by Senator Kate Brown, has been working for several 
legislative sessions to revise the juvenile code to clarify the law for the benefit of both 
practitioners and the public, to improve the law, and to codify good practices and procedures in 
order to bring some uniformity to practice throughout the state.  
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appeals by additional specialist appellate lawyers in OPDS’s Legal Services 
Division.  Those two proposals are attached in Appendix C.  
 
 

Three Conclusions 
 
Based upon the sources described above and PDSC’s previous deliberations, 
OPDS has identified the following three finding or conclusions for the 
Commission’s consideration with regard to the foregoing issues: 
 
1. Adequate state funding for public defense is essential to improving the quality 
of legal services in juvenile dependency cases in order to (a) retain and recruit 
qualified attorneys and (b) reduce the excessive dependency caseloads of 
currently qualified attorneys. 
 
The State Bar’s Task Force on Indigent Defense has repeatedly emphasized this 
point in reports over the past decade:  
 

The theme that arose again and again, throughout our many 
interviews, was that funding is the key to fulfilling the state's 
obligation to provide adequate representation to people charged 
with crimes or facing other serious restrictions of their liberties. 
Although some mechanisms exist for promoting high quality 
indigent defense services, those mechanisms are dependent, 
finally, on a provider organization's ability to fund them. Supervision 
and training require time, and that time can only be provided when 
adequate funding is available. Perhaps most importantly, based on 
the responses we received from participants across the criminal 
justice spectrum, sufficient funding must be available to adequately 
staff provider organizations so that caseloads do not overwhelm the 
ability of individual attorneys to perform necessary services.25 

 
In recognition of this reality, as well as the currently shrinking supply of qualified 
lawyers to handle juvenile dependency cases, PDSC has decided to highlight the 
importance of adequately funded public defense services for the continuing 
operation of the juvenile dependency system and the well-being of Oregon’s 
children and families during its presentations before the 2007 legislature. 
 
2. Increases in public defense funding for juvenile dependency cases must be 
accompanied by new or expanded specialty training programs. 
 
To ensure that the legislature’s increased funding of public defense services in 
dependency cases improves the quality of those services, PDSC should design 
new specialty training programs, or expand the training programs already under 
development by JCIP and OPDS.  These programs should be designed to 
                                            
25 Task Force III Report, “Summary.” 
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increase the skills of current dependency attorneys that PDSC has retained with 
increased state funding and to develop the skills of new dependency attorneys 
that PDSC has recruited with that funding.  
 
3. In accordance with OPDS’s proposals to the Dependency Appeals Work 
Group, PDSC should propose a Budget Policy Package to the 2007 legislature 
that funds additional specialist appellate attorneys at OPDS’s Legal Services 
Division to handle dependency appeals more efficiently and effectively. 
 
PDSC has already reached this conclusion.  At its June 15, 2006 meeting in 
Bend, the Commission approved OPDS’s proposal for a 2007-09 Budget Policy 
Package to add four juvenile appellate lawyers to the Legal Services Division’s 
staff.  That proposal is attached in Appendix C. 
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[Tape 1, Side A] 
 
011 I. Swenson I would like to make a very brief introduction before Judge Welch makes her comments.  I 

wanted to mention that this is the first of two meetings that the Commission is going to devote 
to a discussion on juvenile court practice.  There are a lot of good reasons why the 
Commission might want to focus its attention on the juvenile court practice, one of which is 
the importance and gravity of the work that juvenile court practitioners are involved in by 
representing children.  Another is that this practice represents, at the trial court level, 
approximately 25 percent of public defense practice.   

 
  There have been a number of studies conducted by different bodies, the State Bar for one and 

the Juvenile Court Improvement Project for another, which have found deficiencies in the 
quality of representation for public defense clients across the state.  For all those reasons, we 
wanted to spend some time talking about what the practice is about.  Today, the focus is on 
dependency cases.  In June, we will talk a little bit more about dependency but also about 
delinquency.  The goal of the presentation this morning is to let you know more about the 
practice, how the court works and some of the important elements involved in the practice.  
Also, we are going to talk about some of the challenges that are faced by the practitioners.  
We have a panel of experts, and I’m sure you have met them all by now, but I will make a 
brief introduction of them.  Judge Elizabeth Welch has been a family court judge in 
Multnomah County since 1989.  She has been the Chief Judge since 1993.  She serves on 
many boards, commissions and task forces.  I think the most remarkable thing that 
practitioners say about her is that she has been able to bring together the entire juvenile court 
community, and not to just process the cases but to improve the practice.  Leslie Harris is a 
professor at the University of Oregon Law School.  She is the co-author of two books and has 
published numerous articles on juvenile law.  She currently serves on a number of task forces 
relating to improvement of juvenile court practice.  She recently chaired the site team 



evaluation here in Multnomah County to evaluate juvenile public defense contractors.  She 
has also taught many of the practitioners who are here.  Angela Sherbo has been a legal aid 
and public defense attorney for almost 30 years.  She has been with the Juvenile Rights 
Project for more than 20 years and currently serves as the senior supervising attorney in that 
office.  She has briefed and argued many of the key cases in the juvenile jurisprudence in 
Oregon.  Lindsay Partridge is also here and will you join us.  Lindsay is in private practice in 
Marion County and is a member of the Juvenile Advocacy Consortium there.  As you will 
recall, we reviewed the work of that consortium last year when we were in Marion County.  
He is the past president of the Marion County Bar Association and has served on many 
committees.  So now I would like to start with Judge Welch. 

  
066 Judge Welch I took Ingrid at her word and I put together the ABC’s of a juvenile dependency case.  Some 

of this is kind of basic, but it won’t take very long.  I wanted to make sure that everybody 
understands what a dependency case is and what we do with a dependency case.  Of course, 
the theme of it is to highlight for you the demands that the process makes on lawyers who 
represent children and parents.  First of all, just to know what a dependency case looks like 
now, and that has changed a lot over the years: I think the general public probably thinks that 
dependency, if they think of it at all, as meaning child abuse.  We actually have few child 
abuse cases.  It is mainly neglect.  We are talking about a population here that would be very 
familiar to anybody who is involved with the justice system; that is, to a great extent, the 
children of people who are otherwise engaged, or have been, or will be in the criminal justice 
system.  The profile of a typical parent in a juvenile court case – of the cases we see, we 
continue to estimate that 80 percent of them have at least one parent that has either a drug or 
an alcohol problem.  The prevalence of mental illness and developmental delay among these 
people is very high.  The prevalence of domestic violence is very high.  Those are the primary 
characteristics of the families that we see.  They are poor people.  There are a few middle 
class people, but very, very few.  Anybody who has done this kind of work, as those of us 
sitting at this table have done, know that drug use is, to a great degree, a matter of people 
medicating themselves because they have significant mental health problems.  That is 
certainly my view.  In a typical case – one common form that it takes is a parent or parents are 
arrested for operating a meth operation, or for leaving their children longer than they should 
with a babysitter or a relative because they are busy pursuing their addiction.  We do get some 
cases where people are in jail or in prison.  Some other general matters covered by the facts 
on the front page: our practice is, and has been for many years, that everybody gets a lawyer 
in juvenile dependency cases.  One of the things that I suppose is controversial – not 
necessarily around here but maybe elsewhere in Oregon – is whether parents actually need to 
have separate counsel.   

 
113 Chair Ellis Separate from each other? 
 
113 Judge Welch Yes.  In other words, it is absolutely unheard of in Multnomah County that two parents have 

the same attorney.  It is a complicated issue.  We appoint attorneys for children in dependency 
cases automatically.  You have to understand that there has already been a fair amount of 
screening before a petition is filed in a case, at least now.  That has changed a lot over the 
years.  DHS does a lot of work with families.  So, if the situation is not severe, they will have 
perhaps worked with the family already.  When the petition is filed, it is not usually the first 
time there has been contact between the parties.  As I mentioned, common features of a case 
are domestic violence and mental illness.  A formal case never has just one issue.  The parents 
have multiple problems: criminality, mental health, domestic violence and, almost always, 
drug and alcohol abuse.  Another really basic thing that permeates the problems that we have 
in administering this system is the Adoption and Safe Families Act, which was passed in 
about ’96.  The Feds got involved and the basic theme is that kids should not be in foster care 
for very long.  I am not going to go into a lot of detail about this  You may or may not want to 
know more about it, but what it has done is basically set a period of one-year as being the 
guideline for how long a child should be waiting for their parents to deal with their issues.  Of 
course, when you see what the underlying problems that these families have, they aren’t 
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exactly solvable issues in the first place.  Whether it is mental health or drug and alcohol 
addiction, those things usually don’t get addressed successfully, and certainly not quickly. 

 
146 Chair Ellis Were those standards and mandates tied to some federal money? 
 
148 Judge Welch Oh no! 
 
149 Chair Ellis Regarding interstate commerce?  What is the theory? 
 
149 Judge Welch I think most of us pretty much agree with the goals of the Act.  We might argue a little bit 

about how long the time frame should be and how flexible the administration of that time 
frame should be.  What would happen in the past before the Act is that the parent would enter 
treatment, succeed, relapse, enter treatment, succeed and relapse.  That is kind of the history 
of my career.  I have been doing this for a long time. 

 
157 Chair Ellis What is the federal hook, if they are not giving you money? 
 
158 Leslie Harris It is federal foster care money. 
 
158 Chair Ellis So it is tied to money? 
 
158 L. Harris There is tons of money tied to it.  You don’t get more.  It is just, if you don’t do it, you don’t 

get any. 
 
161 Chair Ellis So they conditioned the money they were already granting to comply? 
 
163 Judge Welch Basically, what we tell people, what their lawyers tell them, what their caseworkers tell them, 

is, “You have got a year to show that you are making significant progress. You don’t 
necessarily have to be all the way to being a full-time parent; but we would like to see 
significant improvement. The court has to be satisfied and the state has to be satisfied that you 
are serious about being a parent or the state is obliged to initiate a concurrent plan, which is an 
alternative permanent plan for a child.”  That presumes under the plan that every case 
involves an attorney hearing.  It is very rare in this county, at least, that this isn’t initially the 
plan – that the parent is a candidate for having the child returned to them.  But the state is also 
obliged by state law to identify what other plan we can follow, if that doesn’t happen.  That is 
almost always the kind of case that we are talking about with adoption – not necessarily 
stranger adoption, adoption by a foster parent, adoption by a relative.  You should know, for 
instance, that I just discussed this with child welfare for the state.  Approximately 70 percent 
of the kids who are going through the process will be adopted by their current caregiver.   

 
184 Chair Ellis What is the predominant age you are looking at. 
 
183 Judge Welch Of the parent? 
 
184 Chair Ellis No, of the children. 
 
184 Judge Welch In this context, we are talking about pretty young children.  They are usually up to 10, 11, 12 

years of age.  Maybe the eldest child in the family might be a little bit older.  We are talking 
about pretty young children.  From birth we sometimes take these children away the day they 
are born, right out of the hospital.  The parent either already has children in the system or the 
children are born with drug dependencies.  I don’t have a number of the average age, but 
many, many are little tiny kids. 

 
194 Angela Sherbo From zero to six is the fastest growing age group in foster care.  It is zero to six, six to twelve 

and twelve and up pretty much divided equally. 
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198 Judge Welch What I have tried to do on the beginning of the second page of my handout is to identify the 
things that the law requires, in terms of parents represented by lawyers.  A dependency 
petition is filed and the hearing has to be held within 24 hours from the removal of a child 
from parental custody.  Those are called shelter hearings and they are held here every day in 
the afternoon.  The practice here is to appoint, or at least tentatively appoint, counsel for all 
parents prior to the actual appearance.  The reason for that is so that those lawyers will have 
an opportunity to review whatever material there is prior to the shelter hearing.  They are not 
just walking in there with a client that they have never met and a case that they have never 
had any information about.  That is a first step. 

 
216 Chair Ellis In the shelter hearing, each parent has counsel and each child has counsel? 
 
217 Judge Welch No.  Children won’t have separate counsel, generally speaking,  
 
218 Chair Ellis So a sibling group would have one counsel? 
 
219 Judge Welch There are exceptions to that, but usually not separate counsel at the beginning of a case.  But 

maybe later.  There may be issues that arise that require separate counsel for children.  The 
issue at a shelter hearing is not so much whether there is a case – that the state has a case or 
not – but whether the children need to be removed from the parent. 

 
228 Chair Ellis Let me get a sense of this.  The shelter hearing is only when DHS wants to remove the child 

immediately? 
 
231 Judge Welch And has. 
 
232 Chair Ellis What is the frequency here of shelter hearings? 
 
233 Judge Welch We have shelter hearings involving around 100 kids a month – an average of about 60 cases.  

The average case has about one and a half kids.   
 
239 Chair Ellis So you may have three or four a day. 
 
239 M. Greenfield Of the 100 or so, how many of those are the first time the court has seen this particular 

person? 
 
241 Judge Welch I don’t know how long it has been since you were involved in the day-to-day workings of the 

juvenile system, but the cases are much worse than they used to be.  One of the reasons for 
that is because DHS is doing a very good job.   

 
249 Chair Ellis From our point of view, this is a real challenge because you are looking at as many as three 

lawyers per case or more, three to four times a day, with a 24-hour rule and the hope that the 
lawyer gets identified to the client soon enough to at least read the case workup and maybe 
meet the clients, within that 24-hour period.   

 
256 Judge Welch Well, it is less than 24 hours.  It is more like an hour or two between knowing they are 

representing somebody and the actual shelter hearing. 
 
259 Chair Ellis I assume, and it must be true, that it is deemed a conflict between the children and the parents, 

so you can’t have lawyers from the same source representing both. 
 
262 Judge Welch That is why the Juvenile Rights Projects is so important. 
 
262 Chair Ellis We’ll get back to that. 
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263 Judge Welch My comment about multiple dads is not unusual.  It is not uncommon to have a family with 
four or five children, with one mother and with four or five fathers.  The next step in the 
adjudication process from a statutory standpoint is a rule that you are supposed to do that 
within 60 days.  I think somebody snuck that out of the statute, but it is still the standard. 

 
265 Chair Ellis You still apply it anyway? 
 
265 Judge Welch The adjudication process, generally speaking in Portland, does not involve an actual trial.  

Most of the cases are resolved and I’ll get back to some of our best practices issues.  But that 
is the next step.  It is supposed to happen within 60 days of the petition being filed.  After 
adjudication, the law requires that cases be reviewed by the Citizen’s Review Board.  I don’t 
know if you have had much exposure to that in the context of your work.  The Citizen’s 
Review Board has been around now for about 30 years.  It is operated out of the State Court 
Administrator’s Office.  They are supposed to review every six months all children who are in 
substitute care.  The court also reviews cases.  There is kind of an ongoing dialogue about 
when the CRB should be involved and when the court should be involved, in terms of local 
practices.  I want you to understand that this is not an insignificant issue from the point of the 
lawyers.  One of the issues, of course, is how many of these different things do you have to 
do, and what are the minimum standards for effective, zealous representation of your client – 
that is, assuming we are talking about the parent’s attorney because they probably have the 
most demanding assignment.  If the court is regularly reviewing a case, and our court does, 
then we often cancel the Citizen Review Board hearing.  The judge has already reviewed the 
case.  You will find in different counties that this practice varies dramatically.  We probably 
are the least reliant on the Citizen’s Review Board of any county in the state.  Another kind of 
hearing is a permanency hearing.  That is required within one year of the finding of 
jurisdiction.  The court is to hold a hearing for the purposes of determining whether the 
permanent plan should be changed to the concurrent plan.  When this system went into effect 
we were terrified that we were going to have hundreds of hotly contested permanency 
hearings about whether adoption should be the plan or should the parent get some time to try 
to address their issues.  The fact is that we just don’t have a lot of contested permanency 
hearings.  I don’t know how true that is elsewhere.  I think it has to do with the 
communication with the bar.  It has also to do with how the district attorney’s office does its 
job, or whoever is prosecuting that termination of parental of rights.  We are blessed with an 
extremely good contingent from the district attorney’s office that does this. 

 
336 Chair Ellis  The termination of parental rights is separate? 
 
338 Judge Welch It is the next step.  In order to initiate termination, a new petition is filed by the state alleging 

under the termination statute that this case should have that happen.  We have fairly elaborate 
system to do this that I won’t try to describe to you now.  In any event, the state has the option 
to file one of these petitions whenever they deem that they have a case and wish to move 
forward. 

 
349 J. Brown Judge, at some point, does the responsibility shift from the District Attorney to the Attorney 

General? 
 
350 Judge Welch Not in this county.  But it does on paper because so many of the counties have relied on the 

Attorney General’s Office to do this kind of work. The state actually pays the lawyers in the 
district attorney’s office to do these cases.  They are county employees, but they are actually 
funded by the state.  When a termination petition is filed and the matter is set for trial, those 
are the things that happen in virtually every case.  I would like to go back and tell you a little 
bit more about some things that we are doing that are a little bit different.  Going back to the 
shelter hearing, one of the things we initiated several years ago is a second shelter hearing, 
which is held for a variety of purposes and not in every case.  It is a decision that is made by 
the presiding judge at the time of the first shelter hearing – whether there are issues that need 
to be quickly addressed.  A typical time between the first and second shelter hearing is two 
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weeks.  It is often done because there are no parents present at the time of the first shelter 
hearing because they are in jail and will be out fairly soon.  Sometimes we will have second 
shelter hearings because the state’s case is kind of skinny and there is a pretty good chance 
that the kids can go home and the judge wants to monitor that.  We started this, as I said, 
several years ago.  At this point, we are holding these second shelter hearings in about 25 
percent of the cases.  Another thing that we started doing many, many years before was a 
pretrial settlement conference in every dependency case.  So at a shelter hearing on day one 
the judge makes a decision about whether or not the children are to remain in protective 
custody or are being returned to a parent.  We also decide whether there is a shelter hearing, 
and, if so, setting it on a specific judge’s calendar at a specific time so everybody leaves the 
courtroom knowing the next date.  The other thing that happens is the pretrial settlement 
conference in each case, which is also scheduled with a specific judicial officer with a specific 
date and time 42 days in advance.  What happens is everybody meets outside the presence of 
the court for about an hour conference – what we affectionately refer to as plea bargaining 
over language and over whether the proof is adequate or strong enough in certain subject 
areas.  Frequently, a very, very large percentage of the cases is resolved as a result of that 
pretrial conference.  They come in to see the judge and announce their decision about how 
they are going to handle their case.  Sometimes the judge won’t agree with what is being 
done, so we send them back to the drawing board.  But the overwhelming majority of our 
cases are resolved by this warm up settlement hearing.  If it is not settled at that point, 
subsequent judicial settlement conferences may be held.  For instance, the lawyers have not 
had the opportunity to fully consult with their client about their options, their choices and the 
likely outcome.  Then they say “Judge, I think if we had another settlement conference, we 
will probably be able to settle this.  But I just need a little more time with my client.”  You 
can understand that if you have had to tell a criminal defendant what the likely outcome is.  
Telling a parent, particularly a young and not very functional one, that they may or may not 
get their children back, this is heavy stuff.  It is hard work to represent these parents and 
explain to them how this whole process works and what the consequences may be.  We do set 
subsequent judicial settlement conferences when the first one doesn’t work, and sometimes 
we don’t.  We set the matters for trial and we try to set them within the 60 days.  But we are 
not particularly successful in doing that because of the nature of the system.  It is a very busy 
system and lots of lawyers, relatively speaking, are scheduled up to their ears for all of the 
reasons that I am laying out for you.  So finding time when five lawyers and a judge can mesh 
their schedules is very frustrating, hard work.  The family decision meetings and team 
decision meetings are internal, problematic meetings that case workers and facilitators run in 
most cases.  The judge is involved, though it is not a judicial proceeding.  Whether lawyers go 
to these gatherings is not based on a pattern or set of principles that I have been able to 
discern.  I am a little bit too far removed from it to know.  It is a lawyer-by-lawyer thing.  It is 
a professional judgment about whether the meeting is necessary or not because major 
decisions are made in these meetings. 

 
461 Chair Ellis This is something set up by DHS? 
 
461 Judge Welch They tend to involve extended families.  The parents are there, the case worker is there, and 

service providers are there.  They ask, “How is momma doing.  Is she doing well enough to 
make this step in the process, which is returning the child?”  Placing the child with her in a 
residential drug treatment program – lots of very important decisions such as the level of 
parenting time and who will supervise it – a lot of very, very important decisions are made.  
Again, you have with the CRBs and all these hearing processes, a lot of demands on lawyers.  
Now, what a lot of lawyers do – and there are people here who are in a position to tell you the 
details of this – is that they maybe don’t go themselves, but they will send a paralegal from 
their offices or a social worker who works in their firm to at least be there to speak for the 
parent or help the parent navigate this.  There are a lot of demands.  I want to talk a little bit 
about our termination process. 
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482 Chair Ellis  Let me just see, the process you described by my account involves, typically, nine 
appearances by lawyers. 

 
489 Judge Welch There can be multiple reviews. 
 
490 Chair Ellis I understand that, but just to get a sense of the scope of the problem of lawyers trying to do 

what they are being asked to do: a single case typically involves at least nine, and could be 
quite a bit more, appearances?   

 
497 Judge Welch I think “Byzantine” is probably a pretty good word to describe these processes.  A termination 

petition is filed by the state, the parents are served, and they are ordered to appear.  If they 
appear, we set trial dates.  If they don’t appear we default them and terminate their parental 
rights.  We have a changing process for how these cases are managed through the trial stage.  
I can tell you about best-interest hearings real quickly.  One of the things we do here in 
Portland, which we have been doing now for about 15 years and we are very proud of and 
think is very important, is that, whatever judge adjudicates the case, the judge keeps the case 
for all subsequent hearings.  The parents have appeared and they have asked for a trial, or at 
least they have indicated they are contesting the process. We set trial dates about four, five or 
six months out from the appearance only because of the volume that we run.  In the interim 
between the initial appearance and the actual trial, we set what is called a best interest 
hearing, and that is set with the original judge in the case.  The real purpose of that best 
interest hearing is to talk very frankly with the parent about the probable outcome of the case.  
In other words, what we do in these hearings is we say to the lawyer, “Run down your case, 
what does your case look like?”  We want a quick summary of the strength of the case and 
who some of the witnesses are.  Then we have the attorney for the child or children add 
comments to that.  Then we ask the parents’ attorneys to do that.  What happens, practically 
speaking, is that most cases go away by default, or the parent agrees to terminate their 
parental rights.  That is also a time-consuming process for attorneys, particularly the attorney 
who is representing the parents.  We have to have legal advisors to tell the parties what the 
choices are and what the implications are.  We have a lot of openness now with adoptions, 
particularly when kids are being adopted by their grandparents, which is not unusual.  One of 
the biological parents is connected to these people, so they obviously have some prospect of 
having a future relationship with the child. These are the people that are most likely to be 
agreeable to terminating their parental rights.  Openness is becoming the rule rather than the 
exception.  Thirty years ago, that was considered absolutely contemptible – that there would 
be any knowledge of who the adopting parent was and vice-versus.  As you can see, we keep 
these lawyers pretty busy and, added to that, we operate out of two courthouses.  There is a 
nice long chunk of the interstate in between.  We worry about that.  The judges have had 
some lengthy discussions about what we could do to minimize these demands, but we haven’t 
come up with anything.  These hearings are held at all sorts of different locations.  We 
certainly don’t do this to drive lawyers crazy.  I have attached to the handout, just so you 
know what you have, a description of the best interests hearing.  I have also given you our 
juvenile court procedure manual, though it hasn’t been updated now for several years.    

 
633 Chair Ellis You are on a 10:00 schedule.  Are the rest of you able to stay longer?  Why don’t we address 

questions to Judge Welch while she still has time? 
 
641 Judge Welch I told Ingrid that I would be able to come back at 11:00.   
 
644 I. Swenson We planned a panel discussion. 
 
646 Chair Ellis What would be the best from your point of view?   
 
648 Judge Welch I have a few minutes. 
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649 Chair Ellis Obviously, we are interested in how the assignment of lawyers is being handled and what 
your observations are, just make it a broad topic, with regard to the quality of lawyering and 
the availability of lawyers. 

 
658 Judge Welch Generally speaking, my response is very, very positive.  Because I have been doing this for a 

long time, one of the things that happens on the DA’s side, and on the side of representation 
of children, is that juvenile court has ceased to be a dumping ground for lawyers.  This is a 
place where people come who really care about this work.  The judges in this jurisdiction are 
all doing family law voluntarily, all nine of us.  We have lawyers who fit that description as 
well such as the lawyers in the Public Defender’s office, MDI and JRP.  The people who are 
doing this are experts.  They are excellent, they are very committed and they work very hard.  
Overwhelmingly, with all these firms, we are very, very happy.  There is frustration because 
they are not on time because they are driving back and forth or they are overcommitted.  We 
are hoping this consortium that you have set up can help out a little bit.  The single biggest 
problem we have, and I think the consortium is probably going to make it worse, is the 
appointment list where there is a conflict or where we just run out of lawyers.  You can 
imagine the conflicts when you start out with three or four lawyers, and three of the clients 
have criminal histories and have lawyers from the Public Defender’s Office.  It is just a rat’s 
nest.  But we fall back on a list of lawyers who are willing to be appointed at $40 an hour and, 
guess what: the ones who are willing to do this aren’t very good.  We need to have more 
lawyers available when there are conflicts. 

 
720 Chair Ellis Some of our contractors combine criminal defense lawyers with juvenile lawyers.  Some are 

specialist juvenile lawyers.  I am interested in if you see either any synergies or any 
disadvantages? 

 
728 Judge Welch Yes I do.   
 
[Tape 1; Side B] 
 
010 Judge Welch We have a program going, for instance, where Day 1 we identify before the shelter hearing 

the criminal history of all the adults who are involved.  We know what their status is – if they 
are on probation, if they are in prison, or whatever.  We started doing this several years ago.  
It changes the whole synergy of how things work.  You know what is going on and who you 
are dealing with.  What we moved to is that, if a parent is on active probation in Multnomah 
County, the probation of that parent is moved to the judge handling the juvenile dependency.  
So, if I have this case and daddy is on probation for domestic violence or a neglect charge, I 
become the probation judge for that dad.  I think I had mentioned this process to you the other 
time I appeared.  What goes on in those hearings is absolutely breathtaking because the whole 
system comes together.  We work with the Public Defender’s Office at that time to do this in a 
way that really works.  In other words, the lawyer on the probation revocation would, 
generally speaking, be somebody who didn’t know about the dependency case.  If we have the 
combined hearings where we are reviewing dependency case and daddy’s probation, it is very 
effective joinder of issues. 

 
036 Chair Ellis The PD lawyer that was handling the criminal case will also migrate there? 
 
037 Judge Welch It would probably go the other way around. 
 
039 J. Connors I think the expectation in our office is that the juvenile lawyer would handle everything. 
 
040 Judge Welch Those kind of integrated systems, we are really big on here.  It is helpful.  I don’t see any 

particular detriment. 
 
045 Chair Ellis Let me suggest one.  I would think the risk of conflict would be much higher.  The question I 

have is, in the criminal defense area, if conflicts are out there, they are not identified right at 
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the beginning.  The lawyer gets part way through the case and the conflict becomes apparent.  
Then the lawyer has to withdraw and the public funds that we administer end up being paid 
twice for the same case.  I would think, based on your description of the process, that there 
would be a huge risk of conflicts.  The question I have for you is how often does a conflict 
happen partway into the process, when you have to reappoint and start over? 

 
057 Judge Welch I would say it is getting better with regard to how far into the process we are when conflicts 

are recognized.  The firms are doing a better job of trying to nail that down.  I wish I could 
give you a definitive answer.  We sign substitute orders every day because of conflict issues. 

 
064 Chair Ellis Do you see any way to improve on that?  I don’t know what data sources are available at the 

inception, but obviously that would be a big help. 
 
067 Judge Welch I frankly hadn’t thought that much about it. If MPD and MDI weren’t here – 
 
068 Chair Ellis Or if they broke up between the juvenile group and the criminal defense group. 
 
070 Judge Welch I think from a selfish prospective that is not as big an issue for the court.  It is probably more 

important to the law firms than us. 
 
075 Chair Ellis It may complicate the contracts that we have, which tend to be on a case basis, as opposed to a 

smaller granular basis.  On a particular case, you get two out of five appearances and then the 
conflict is recognized.  Then someone is brought in and counting twice is the problem.   

 
080 A. Sherbo I think there is something inherent in the dependency process that causes conflicts to arise 

later.  Partially it is discovering a conflict that preexisted the appointment, but there is 
something unique about the dependency process where the lawyers are continued from 
hearing to hearing.  There is really no cessation of the case for quite some time, so conflicts 
arise.  You will end up representing two clients –  

 
087 C. Lazenby Give us a little more detail. 
 
088 A. Sherbo We had a case yesterday where we have two dependent young men in the same foster home 

that assaulted each other.  We were representing both of them and now we have a conflict.  It 
wasn’t something that could have been identified.  By the very nature of the system, we have 
a number of children with multiple, emotional or behavioral disturbances who are placed 
close together in the same location and bad things happen.  These are bad things between two 
clients of the same firm.  So that is something that is unique to children and their lawyers.  

 
100 Chair Ellis There is a tension that we have to sort out.  On the one hand, there are lots of economies of 

scale by dealing with larger contracting groups.  They support each other, their training is 
better.  But to the extent we deal with larger, integrated groups, the more we run the risk of 
these conflicts.  What I am trying to get a sense of is, from your perspective, do you think we 
should be trying to break up into smaller contractors, or are we okay at the concentration 
levels that we have currently? 

 
109 A. Sherbo Someone else can answer that question.  You have identified the ups and downs.  Our firm 

has a number of lawyers who have a lot experience in a lot of different areas.  We train and 
mentor younger lawyers and the advantage that we have, in response to one of the other issues 
that was raised, is scheduling.  If we were a two-person office, we could not tell the judge that 
we can cover all the hearings.  I have a hearing before another judge at 10:00 on Tuesday, and 
I am supposed to be downtown before another judge.  If we didn’t have someone to help 
cover cases, things would grind much more slowly, I think.  It is not ideal, obviously.  

 
122 Chair Ellis Do you have a suggestion for us, or are we alright with our current number of providers and 

their concentration?  Should we be moving in one direction or another? 
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126 A. Sherbo I feel put on the spot.  
 
127 L. Harris You should say you need to think about this. 
 
127 A. Sherbo I can really only speak for my office.  I feel like the quality of the work that we perform, 

under the constraints of the system as a whole, is excellent.  I wouldn’t want to see us much 
bigger or much smaller.  I think we do have a problem in the community that Judge Welch 
mentioned because we just don’t have enough people when we have three fathers, a mother, 
and children, and they have prior representation.  We don’t have enough lawyers to cover all 
that. 

 
137 Chair Ellis Tell me a little bit about your organization. 
 
139 Judge Welch I think I need to go. 
 
140 I. Swenson Mr. Chair, if I can say a couple of things.  First of all, I think the juvenile lawyers in those 

firms have the benefit of training, but the fact that they are part of one firm creates conflicts.   
 
149 A. Sherbo They bring an awfully good perspective from my point of view.  I work for the Juvenile 

Rights Project.  We exclusively represent children and young people up to, say, 25.  I would 
say about 70 percent of our work is dependency, and most of that work is representing 
children and teenagers.  We are expanding our representation, at the request of the 
community, and by my desire as well, into representation of parents.   

 
155 Chair Ellis It is not like labor work, for example, where you either do employees or employers? 
 
156 A. Sherbo It is more like divorce work, where you do husbands and wives.  We don’t have a very large 

volume of delinquency cases and we don’t do any adult cases, with the exception of a few 
Measure 11s that we have contracted for in the last contracting session.  The expertise in 
criminal law that the firms that do both bring to delinquency work I think is very high.   

 
164 Chair Ellis How many lawyers in the JRP? 
 
164 A. Sherbo I think we have 18.   
 
166 Chair Ellis They all do juvenile work exclusively? 
 
166 A. Sherbo Well, they don’t do adult criminal work.  Our office is somewhat of a hybrid between a public 

defender office and a specialty legal aid office.  We have a number of lawyers who are funded 
from other sources, who are representing children in other courts.  We have a project where 
we represent children in special education.  That is funded entirely from another source.  We 
have, among the 18 people that I mentioned, several people who are exclusively doing that.  

 
174 Chair Ellis You are organized as a non-profit corporation? 
 
174 A. Sherbo Yes, that is correct.   
 
175 Chair Ellis Tell me a little bit about the structure.  Do you have a board?   
 
176 A. Sherbo We have a board. 
 
177 Chair Ellis Are they providers or outsiders? 
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177 A. Sherbo They are community members.  They are not providers.  It is a relatively recent board and it is 
growing.  It is made up of people who have a particular interest in children and youth issues.  
We have a pediatric nurse practitioner, who we developed a relationship with over the years.   

 
186 Chair Ellis You mentioned you are funded by multiple sources.  Are we talking three or four sources 

besides OPDS? 
 
187 A. Sherbo I think OPDS is probably by far the largest provider.  We have employed several people to do 

the school education through grants, and then we have smaller pieces of funding.  The work 
that we do which is funded by you is defense work, that is where we started – 

 
198 Chair Ellis That is 90 percent plus of your budget? 
 
200 A. Sherbo I don’t know.  I am a supervising attorney, not the director.  I am not very good with numbers.  

My guess is that well over half is from OPDS funding.  What we have found is the defense 
work informs the other work.  For example, a child’s expulsion from school has a direct 
impact on a juvenile court case.  A dependent child who has finally found a foster home, 
which is a good match, but they are about to be expelled from school, might lose his 
placement.  The child, by the terms of their probation, is required to attend school and has 
special education needs that aren’t being met.  So there is such an interrelationship between 
those pieces of a child’s life.  I think I was originally asked to talk a little bit about how 
difficult and complex the work is.  Here is what I understood you wanted to hear, both about 
the quality and the challenges.  I felt, when I talked to Ingrid, what I needed to walk is a fine 
line between bragging about ourselves and whining to you about our needs.  I will do my best 
to walk that line.  If you see me going too far in one direction let me know.  We provide 
excellent work, but it is at the expense of family time and leisure time.  We have too much 
work to continue to do the high quality that we expect from ourselves and our staff.  
Particularly with people like myself and Ingrid and others who have done this for a long time, 
we started, in my opinion, when the caseloads were lower.  So I have expectations of my staff 
about how they are going to handle a case that are somewhat based on how I was able to 
handle that case when I had less cases.  The amount of research I was able to do, the amount 
of collateral issues I was able to address, the amount of times I was able to advise someone – 
all of those things we are just not able to do in the same way now.  I think Judge Welch gave 
you an excellent view of what happens here in this building, step-by-step-by-step, and she 
told you a little bit about what happens outside of this building.  I want to talk to you a little 
bit about the things that we do, those areas of law that intersect with what we are trying to do 
and what you all see as the key events: the shelter hearing, the settlement conference or the 
trial.  Dependency law is really statutory, where we have the juvenile code that tells you what 
the bases for jurisdiction are and what you must prove for the state to intervene into a family.  
The code tells you that and it tells you the stages of the proceeding.  But there are so many 
other areas for the law, including federal statutes that we need to incorporate every single day, 
which fund foster care and set requirements on the court.  It has multiple meanings and 
connotations that you have to know about if you are practicing in this area.  For example, in 
this state, if you are related to the child who is placed up for foster care, you may or may not 
be able to receive funds, and that is based on federal statute.  If you are a juvenile court 
lawyer, you need to know what that says.  If you have a client in drug or alcohol treatment, 
you need to know the law under Title 19 of the Social Security Act.  Even if you understand 
them, you probably aren’t going to get that client in drug or alcohol treatment in the time set 
by the federal statutes.  We also have federal statutes that regulate how we do business when 
an Indian child is involved.  We were talking about the possible parties.  You have mom, you 
have dad, you have the children, you have the tribe; and there are CASAs or special advocates 
and other family members who might intervene.  So you have a hearing where you might 
have eight different representatives that are governed by not only the juvenile code, which is 
relatively manageable, but multiple federal statutes in areas that are related, but not specific to 
child welfare.  We also have the relationship between juvenile dependency work and domestic 
relations law.  You have the Interstate Compact and Placement of Children laws.  You would 

 11



think that if you were appearing in front of Judge Welch with two parents who are in jail, and 
the child needed placement with an aunt in Vancouver, you are home free.  Not so; not so at 
all.  It is far more complicated.  There is a vast amount of information that each of us needs to 
know.  If we don’t know it, we at least need to know that it is out there to look for.  When I 
was talking about trying to present the complexity of this to you, I have done this for 30 years 
nearly every week, with every single one of those issues.  But someone can still come up with 
a fact pattern or a legal issue that we don’t know. 

 
300 Chair Ellis How is some poor law-trained person on the appointment list possibly going to know all this? 
 
303 A. Sherbo I wouldn’t know, in this county at least, if there are poor people on that list who only do one 

or two cases a year.  I would say that is a bad system to have somebody who only does one or 
two cases.  My guess is the people here do more.  It is sort of a problem where you have an 
area of law you are proud of and you feel it is so complex that nobody else can do it.  I don’t 
mean to be making that statement.   

 
309 Chair Ellis You have me persuaded. 
 
310 A. Sherbo There are general practitioners who do a lot of good work in a lot of different areas.  I think 

this is really complicated work, which has been perceived as simple.  So the difference 
between its difficulty and the perception of it is really a problem as well.  The other 
difficulties of the work have to do with communication with the client.  For us, it is primarily 
children.  You have a full set of skills to learn in order to communicate with someone who is 
13.  There are really important issues, like: “What do you expect your placement to be?” 
“What do you want it to be?” “Well, I can’t achieve that for you;” “There’s only a 30 percent 
chance of achieving that for you, but I might go this other route.”  These are very difficult 
communication issues – kids being influenced; being careful not to influence them, but to 
counsel them.  It is time consuming. 

 
325 Chair Ellis You mentioned you have been doing this a long time and your colleagues have been doing it 

for a long time.  Of the 18 lawyers in your group, what is the turnover, what is the average 
experience level and the age of attorneys? 

 
331 A. Sherbo We have a good number of people with a seven or more years of experience.  We feel like, 

despite the poor pay and the long hours and the emotional drain of the work, that our firm 
provides support.  There is a lot collegiality and a lot of people who really love the work.  I 
will tell you, we have a lot of people who have spouses that have what I will call a real job.  
They are able to make the sacrifice to work for us long-term.  We have just lost a very capable 
young attorney to go into private practice.  We have been unable to hire a number of people 
who couldn’t afford to come to work for us.   

 
343 Chair Ellis How hard is it to recruit when you do have an opening? 
 
344 A. Sherbo We have a number of applicants every time we have an opening.  We have really tried to 

emphasize major felony qualified work because we do have Measure 11 cases.  We did just 
hire a qualified attorney. 

 
352 Chair Ellis In the criminal defense practice there was, and I think there still is, a model to hire a lot of 

young lawyers who want to get trial experience.  It sounds to me like your field is one that 
lends itself more to a long-term commitment and career. 

 
361 A. Sherbo I think that is correct for a couple reasons.  Number one, it is kind of a calling.  It is very 

interesting legal work.  The number of issues that come up on a given day is rewarding, 
intermittently at least, when you have success.  Also, as Judge Welch said, there is not nearly 
as much trial work.   
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372 Chair Ellis What are you finding in attracting new entry-level attorneys, in terms of those who have law 
school debt?  Is that a big issue? 

 
375 A. Sherbo That is huge. That is one of the most recent revelations we have had.  The young man who 

just left us could not afford to pay his school loans and work for us.  We have a great 
relationship with Professor Harris, who teaches juvenile law.  She sends us wonderful 
students every summer, and we hire a lot those.  

 
392 L. Harris You might be interested to know that the federal legislation provides for forgiveness of  debt 

for prosecutors and not defenders. 
 
393 Chair Ellis I know that.  The current bill only provides it for criminal defenders not juvenile lawyers. 
 
398 A. Sherbo I think there might be some national organizations who have recommended similar loan 

forgiveness for juvenile court practitioners. 
 
402 Chair Ellis We are migrating that way. 
 
406 L. Partridge I agree with Angela.  Do you have any questions? 
 
407 Chair Ellis I was interested, from the law school point-of-view, are you finding a lot of interested 

students? 
 
411 L. Harris Yes.  I am trying to figure out how to put this into perspective for you.  Let me tell you just a 

little bit about where I am coming from and frame what I am doing.  I have been teaching at 
the University of Oregon since 1982.  I teach children and the law, and have since I came 
there.  Before that I was public defender in Washington D.C., where I did a lot of juvenile 
court work.  I have been working with juvenile court since I came here.  I have been on the 
Juvenile Court Improvement Project Advisory Board since it began.  I have been part of 
Ingrid’s work group, which she doesn’t claim ownership of – the Juvenile Law Training 
Academy – since it began.  I was the head of your contractor site team that did the evaluation 
of the Multnomah County juvenile contractors in December.  To some extent, I can answer 
questions about other parts of the state.  I would tell you that your best functioning juvenile 
court and your best set of lawyers is in Multnomah County.  The rest of the state doesn’t 
necessarily look like this county. 

 
431 L. Partridge I might not necessarily agree with Professor Harris. 
 
433 L. Harris I just said “not necessarily.” 
 
434 Chair Ellis We had two meetings in Marion County and we heard some very positive things. 
 
435 L. Harris I also head a project at the law school, which is a child advocacy project.  It was set up with 

money from a donor, but it is really for the students who come in and say they want to do 
child advocacy work.  Besides children and the law, I teach family law.  So I rarely run into 
people coming into law school saying, “My heart is on fire to do divorces.”  They all want to 
represent children.  So, yes, there is a lot interest.  I will tell you that part of the reason Angela 
can recruit is that JRP is regarded as the place to go in this state if you want to represent 
children.  There are other lawyers with these skills, but they don’t have the reputation of JRP.  
There are wonderful students, who come with great backgrounds and want to do this kind of 
work.  As it happens, I was just meeting the day before yesterday with three students who 
were awarded fellowships for this child advocacy project.  They get money.  Part of what I am 
doing with the money that the donor gave us is to give, in essence, scholarships to some 
students to try to reduce their loans.  This one woman, who is fabulous, worked in juvenile 
corrections before she came to law school and she is about 30.  She is going to work for JRP 
this summer and got out of college with very little debt.  She said after her first year in law 
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school that she had $30,000 in debt already.  So the debt issue is huge even in public law 
schools, essentially because of the de-funding of higher education.  Seventeen percent of the 
costs of higher education are paid by the state now.  The public schools are basically private 
law schools in the sense that they rely on tuition; so it’s totally different from when we went 
to law school.  When I went to law school, I came out with no debt because I saved money 
and I worked.  It is completely different now, and that is a big problem.  It does mean that 
more and more people can’t do this kind of work.  What Peter asked me to do was to talk 
about, from a more national perspective, representation of juveniles and emerging challenges.  
I don’t know which way you want to go? 

 
482 Chair Ellis I think the latter, but let me put a question out there in the course of your response, if you can 

work this in.  The biggest growth component in a public defense office is juvenile 
representation.  Criminal defense is obviously a big part of what we do but, in terms of growth 
in incremental expenses, it is less of a challenge.  I would like to understand better what is 
happening in the juvenile area. 

  
497 L. Harris I would guess that the biggest contributor to increasing costs is the dependency cases, not the 

delinquency caseload.  I was all prepared to tell you all the reasons why I think it is harder to 
be a lawyer in a dependency case than to be a lawyer in an adult criminal case or a 
delinquency case.  I think that you have to master more subject matters.  You have to master 
greater area of laws and related materials, and I think you have to do more work.  One of the 
reasons is because, as you all know I’m sure, in adult criminal court, by and large, once the 
case is tried and you have a conviction rather than an acquittal, the lawyer’s work is basically 
done.  There is so little discretion with regard to sentencing anymore, and once someone is 
sentenced if they are sent to some kind of facility, the court loses jurisdiction and they go 
away.  On the juvenile side with delinquency, there is more discretion on the sentencing but, 
once again, in Oregon now, once a kid is committed to the Youth Authority, the case is over.  
In dependency cases, as Judge Welch was telling you, these dependency cases go on 
constantly.  That is where the bulk of the work is in dependency cases.  After the adjudication, 
they literally last for years. 

 
529 Chair Ellis Which raises a question that I will be interested in.  I believe our contracts with both of you 

are on a case unit basis.  The definition of “case” I think I am hearing is a very elastic concept 
which, in terms of fairness of how we deal with other contractors, is an issue.  When we get 
back to you, I would like to hear your thoughts on that. 

 
538 L. Harris The other thing that I think is important for you to know is that the quality of representation –

the quality of the work that lawyers do – in juvenile cases continues to be a big issue in this 
state and nationwide.  The Oregon juvenile courts in the last 15 years have had at least four 
major episodes of being studied.  Every one of those studies has come back identifying as a 
major problem the adequacy of representation of private parties.  You have got the Juvenile 
Court Improvement Project assessment materials, but that is just the latest of a string of 
studies.  The Juvenile Court Improvement Project has done a lot of good in this state on many 
issues, including that they try to do a lot of special training so everyone, including lawyers, 
will get up to speed and improve the quality of work that they do.  But they have had mixed 
success.  I have to tell you that the work that has been done in the last couple of years headed 
by you – that is to say, by Ingrid – has made a huge difference.  I think it is very clearly 
because you all are the ones who pay these lawyers and you all are the ones that these lawyers 
listen to.  I do want to take this chance to give the maximum praise I possibly can, first of all, 
to Peter Ozanne for making this a priority, and for having incredible wisdom and good luck to 
hire Ingrid.  She is remarkable.  She is so respected; and she has provided so much leadership. 
She has created this Juvenile Training Academy, even though she won’t own it.  She is 
initiating this site visit review process, and it is making a big difference.  I think it is really 
important.  I know it costs money to do all this stuff, but I want you know it is really 
important.  On top of all of the stuff about why juvenile law is already complex, I am 
supposed to tell you how it is going to get worse.  You already know about the more complex 
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hearings.  That was already talked about adequately.  You know about the push timeline under 
the federal law. 

 
592 Chair Ellis The 24 hours – 
 
593 L. Harris No.  Basically, at the national level, it is called the 15-22 months rule. 
 
595 Chair Ellis The one year thing. 
 
595 L. Harris What that means is the lawyer for the kid and the parent who is doing a good job simply has 

got to step it up and can’t let things slide.  The lawyer has to be on top of things at all times, 
and it has made things go faster.  The push for permanency, which is what this is related to, is 
creating some important issues.  As Judge Welch said, here in Oregon, adoption is the one-
size-fits-all solution to the case when the kids can’t go home.  Across the country, it is 
increasingly recognized that this is not the best outcome for many children.  But there is a lot 
of resistance, institutionally and structurally, to say maybe we shouldn’t be doing adoption.  
Maybe we should be doing some other permanent plan for this child that doesn’t involve 
completely terminated the child’s relationship with the parents.  For the lawyers representing 
the kids, as well as the parents, first of all, they have to keep figuring this out.  And then they 
have a lot of difficulty dealing with the institutional resistance.  At a philosophical level, they 
have a lot of educating to do when they want to do this, and then the case actually becomes 
more complex.  You have to figure out what is that alternative permanent plan.  Oregon has 
got the proper statutes for this.  But my observation is that adoption is still so dominant, and 
these other things are used less, or are not used as much as they ought to be.  Another problem 
is related to what Judge Welch was saying about complex families.  In the not very distant 
past, probably when you when you were in juvenile court, Mr. Greenfield, you just didn’t see 
fathers.  The fact that these children had fathers was sort of completely ignored, which I 
always love, because the very first case in front of the Supreme Court of the United States 
about father’s rights is about a juvenile court case.  But everybody totally ignored fathers until 
recently.  Now you are really trying to figure out father’s issues for a variety of reasons.  It is 
complicated: practically speaking, not only because one family may have several fathers, but 
because you might not actually know who the father is.  The last legislative term, I worked on 
legislation when Senator Brown was actually the chair of the overall group about trying to 
deal with fathers in juvenile cases.  Because of some of the complexities of the law, it is not at 
all uncommon in juvenile court for there to be a couple guys who are presumed to be the 
father of a child.  You have to choose.  Figuring out how you sort that out legally - 

 
655 Chair Ellis You are talking not just about multiple fathers where you have a sibling? 
 
656 L. Harris No, I am talking about one kid with several father. 
 
[Tape 2; Side A] 
 
002 L. Harris You might think, “Well, that is simple, just do an DNA test.”  But it is not that simple because 

there are legal complexities.  It is not simple because it assumes that all you care about is 
biological parenthood, which isn’t necessarily the case.  It is hard to resolve these issues, not 
only because our laws are not all that straightened out, but also because there are different 
constituencies.  You have got the child support people coming in and pushing one way.  You 
have the fathers’ advocacy groups coming in and pushing another way.  In a very complex 
area, this stuff needs to be sorted out quickly.  There are trends occurring in other states where 
it is going to be increasingly important for people, especially who are advocates for kids, to 
know about various ways to deal with de facto parents, who are not biological parents. 

 
012 Chair Ellis Let me ask, and I am sure this will sound naïve in this room, but if I am a lawyer appointed to 

represent a two-year-old, where do I get my direction? 
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013 L. Harris Make it up yourself. 
 
014 Chair Ellis What? 
 
015 L. Harris You make it up yourself. 
 
015 Chair Ellis Help me out.  How do you decide what is in the best interest of the child?   
 
017 L. Harris It is easier to tell you what happens for a two-year-old than a seven-year-old.  One of the 

things with a two-year-old is you have to do what Angela is talking about.  You have to figure 
out how to talk to a very little child.  But if you have a very little child, they really aren’t 
going to direct you.  They aren’t going to instruct you.  So you are going to get information 
from other sources, such as therapists and so forth, to figure out what is going on.  But you are 
put in an odd position as a lawyer. 

 
021 Chair Ellis You are like a subjective parent, almost. 
 
025 L. Harris You make your own choices.  Some people try to structure that by saying, for example, “I am 

going to have a presumption in favor of keeping the child with the parent,” or something like 
that.  You just make it up yourself.  The reason I said a seven-year-old is harder because there 
is a lot of debate about what age a child becomes old enough that they really should be 
directing the lawyer.  JRP’s position and the new standards say “7,” but there are lots of other 
people who disagree.  If Judge Welch was here, she would say, “I wouldn’t even listen to a 
lawyer that says that.” I have heard her say that, but I don’t know if she would tell you that 
now.  It is very complicated when you get to children who are a little bit older.  How much do 
you take direction from them, as opposed to, again, making it up yourself?  The standards call 
for the appointments of guardians, but that isn’t something that is common in most cases.  It 
could have happened that CASAs would have been developed to fit that mold, but they aren’t 
in this state.  In this state, CASAs are separate, independent parties, so they are not the one 
who directs the attorney for the child.  For a little child, you have got the two best interests 
speakers, the CASA and the defense lawyer.   

 
043 A. Sherbo I think the impression is that why couldn’t the state’s lawyer represent the child, couldn’t the 

parent’s lawyer represent the child, or why do we need a lawyer for a two-year-old? 
 
045 Chair Ellis We haven’t gone that far. 
 
046 A. Sherbo What is the value added of having a lawyer for a two-year-old? 
 
046 Chair Ellis How does the system work? 
 
047 L. Partridge One of the things that I would like to tell you about: if I am representing a two-year-old and 

why you need a attorney for that child.  An attorney general or district attorney deals with 
DHS and liability issues.  I don’t mean that in a critical way because what happens is that, if 
you have a two-year-old, and let’s say they are not going to be returned home under a 
permanent plan, then you have to look and see where is this child going to go to be raised for 
that 16 years plus.  DHS may look at other relatives and rule them out because they can’t 
certify them.  They have a whole process they have to go through, which is somewhat 
mandated by federal law as to who they can certify as a caretaker for that child and who they 
can’t.  I just recently had a case – and I hate to tell war stories – to illustrate, where the child 
had been with the grandmother from birth because the mother was fairly absent and the father 
was not in the picture.  The child got removed because there was a search warrant served next 
door to the apartment she was in and, while they were there, the police saw what we would 
call a “dirty house case,” which usually means there was some drug component involved.  
The child comes into the foster care system, the system takes protective custody of that child, 
and then you say, “Well, where does this child go?”  Obviously, if I was representing the 
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child and sending him to the grandmother seemed to be the best idea, the problem is DHS 
wouldn’t certify her because she had a criminal history.  It was, I think, seven or eight years 
old for a prior drug offense.  That, coupled with the condition the apartment was in – there 
were drugs in that apartment – they wouldn’t certify her as a placement resource.  So, as the 
child’s attorney, I was really having to push DHS to say, “Hey, let’s get around your 
certification process and see if there is another way we can do this.”  Ultimately, while they 
weren’t willing to do that, I was able to approach the juvenile court judge and say, “Let’s get 
DHS out of this case and let’s talk about guardianship for this grandmother.” So, if you don’t 
have a child’s attorney, I don’t know how that ever happens for a two-year-old.  Otherwise, 
what would have happened with this child is that the child would have been in foster care.  
They would have gone through a termination process with the parents, and then they would 
have had to look for an adoptive home, which never would have been that grandmother.  It 
would have been some stranger adoption and, 15 years from now, I’ll tell you whether that 
was a good or bad decision.  At least by having a child’s attorney, we have that option to go to 
the juvenile court judge. 

 
079 L. Harris Another reason why it is important to have the children’s attorney, I would say the agency has 

their own agency.  They have their own institutional structures and, very often, what the 
lawyer for the child is doing is pushing against them.  One of the things that is happening, 
there are studies coming out, including studies based on Oregon’s population, that show what 
a bad prognosis kids who are in long-term foster care have.  They are set up to have so many 
life failures; and they come in damaged.  But, traditionally, the system hasn’t paid that much 
attention to them.  The whole structure, as it has been explained to you, is really focused on 
the parent – trying to identify what is the issue with the parents.  Can we fix them up so the 
kid can go back or not?  Very often, the kid who is coming in damaged and has issues hasn’t 
had things done for them – anything as simple as getting medical care or their educational 
needs attended to and so forth.  There is now increasing attention to the idea that lawyers for 
the kids need to be pushing for services for the kids independently of this question of whether 
they go back to their parents or not.  This last year, the Juvenile Rights Project got some 
legislation passed that will really help some kids.  It requires that kids in foster care be able to 
stay in the school they came from, if that is in their educational best interests, which wasn’t 
possible before.  This is great legislation, but there are implementation issues.  Lawyers have 
to know about it.  Lawyers have to push it.  It is going to be another one of those things where 
lawyers are having to do things.  There is a case that I worked on with Angela involving a 
child who had moved 12 times in 18 months.  She had her issues, obviously.  But the core of 
that was a problem with the agency not taking care of her adequately.  Juvenile Rights Project 
was working on that in representing that child.  It is really important to have lawyers for kids, 
and not all counties appoint lawyers for kids, certainly, not in every case.  I can’t tell you that 
lawyers always do a very good job, which is regrettable.  But that goes back to the quality 
issue.  Lots of studies show that, if you want to get good outcomes in juvenile court, it turns 
on the quality of the lawyers.  That is incredible important. 

 
112 Chair Ellis So, when the legislature asks us if we are funding too many lawyers and why do you have to 

have lawyers for all these children and parents, etc., you are comfortable with the way the 
system is working now? 

 
116 L. Harris No.  I think sometimes this is a problem of implementation and not theory.  I think there are 

times when lawyers who are appointed for kids don’t provide adequate representation.  
 
120 C. Lazenby Another aspect of that: I understand in felony cases, where you ended up having represented 

the co-defendant, there is a conflict.  But, overall, in the juvenile law area, are the conflicts 
really more sort of technical?  If we could wave a magic wand and, let’s say, we could get 31 
votes in one house and 16 votes in another to change the law about conflicts for lawyers 
practicing in the area, is it possible to get rid of the sort of standard view of conflicts?  Could 
you see a way that could actually help, because the system does a lot more social management 
as opposed to strict legal representation?  I am not diminishing the legal representation aspect.  
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I am actually acknowledging that you do much more than just pure legal representation.  If it 
is possible, if not, just say, “Chip you are crazy.”  You have said that before, Angela. 

 
133 A. Sherbo Not for decades. 
 
133 C. Lazenby Is it possible that some of those conflicts are really more apparent than real?  You talked 

about the case where you were representing two kids, and now you have assault charge with 
one of them.  There is going to be a legal disposition of the assault case, but continuing 
treatment and placement in the dependency case. 

 
139 L. Harris Could you keep representing the victim? 
 
140 A. Sherbo I don’t think we can keep representing either of them.  I think it is a tragedy that we can’t 

because, in this particular instance, we have had a very long-term relationship with one of 
them and have provided him with really superb services.  I don’t know the answer to your 
question, Chip.  All I can tell you is that we take every one of those potential conflicts to a 
group in our office.  The individual attorney doesn’t make that decision.  It is always 
evaluated by supervisors and several other people.  We are doing what we can internally, and 
then there is real reluctance to stop representing somebody who you have formed a 
relationship with.  I don’t believe we have conflicted off of any cases where we should not 
have.   

 
158 L. Partridge I can tell you, in Marion County, we have a consortium system and I don’t think it is an issue.  

In Multnomah County, it seems to be a much bigger issue with its system.  But in our system 
it is not really an issue.  If we have an apparent conflict at the beginning, someone else just 
takes the case.  I don’t believe it is any additional cost to indigent defense.  It may be a 
minimal cost to the court in having to reschedule a court appearance.  I know there has been a 
big debate statewide about what is the best system to provide the best services, but clearly I 
think one benefit of a consortium is the handling of conflicts. 

 
173 A. Sherbo So you are starting with criminal defense, where that people were being appointed counsel 

regularly in accordance with constitutional court rulings.  In juvenile cases, people were not 
being appointed counsel.  In State ex rel Juvenile Department v. Grannis the Court of Appeals 
first recognized a constitutional right to counsel on a case-by-case basis for parents in Oregon 
dependency cases.  That case was decided in 1983 or 84, so it has just been since then that 
counsel has been appointed for parents in juvenile dependency cases.  The statute has also 
been changed.  So counsel have been appointed in dependency cases for a considerable period 
of time, but it is obviously not nearly as long as in criminal cases.   

 
186 L. Harris The other thing is, it is my understanding that the number of criminal cases is fairly stable, at 

least nationwide.  That is not true in dependency cases. 
 
189 C. Lazenby People who are younger are having children.  Caseloads for dependency are going to get 

larger. 
 
191 L. Harris Everybody always says it is drugs.  I am not convinced about the drug arguments because 

meth has been around a long time, but I haven’t seen any studies on the subject. 
 
194 L. Partridge Part of it is, and I’m not a policy person and I don’t really know about stats, but from my 

perspective, every time you fund a dollar for law enforcement, and I am not saying that is a 
bad decision, one of the things that happened in our county is that the police and the District 
Attorney’s Office got a grant for a Child Endangered Services Project.  So the police were 
much more involved in going out on DHS hotline referrals and taking a look at the situation, 
which led to a lot more criminal mistreatment charges, which led to a lot more juvenile 
dependency petitions and which created a huge spike in the caseload.  When I did criminal 
work for about nine years before I did juvenile work, very rarely did we ever have a criminal 
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mistreatment case.  Now, there are some folks in the back of the room that do this in Marion 
County probably six or seven a day.  That is a direct result of that grant in Marion County, 
and I’m not saying that was a bad thing for the community to do.  But people have to 
understand that this has a commensurate impact on the juvenile justice system. 

 
220 L. Harris The other area of growth in cases is due to this whole idea that a family and a home in which 

there is domestic violence should be regarded as a potential dependency case, even where the 
child is not the victim of domestic violence.  That is something that is new within the last ten 
years.  The whole idea that a child being exposed to domestic violence can itself be child 
maltreatment causes more interventions.  In Lane County, people tell me that the number of 
cases involving domestic violence is over half of the caseload.  You get those kinds of spill-
overs. 

 
222 Chair Ellis I have a question and I would be interested in your thoughts.  What has been the reaction of 

DHS case workers to this increase in legal representation?  Do they fight it?   
 
229 L. Partridge Are you talking about appointing attorneys for children? 
 
230 Chair Ellis Right. 
 
230 L. Partridge My perception is that they like it.  In my county, very rarely are the case workers represented.  

There is not an attorney, there is no DA, there is not an attorney general present.  It is very 
problematic as an attorney when you are trying to negotiate a case.  Essentially, what I am 
doing, as a parent’s attorney and sometimes as the child’s attorney as well, is negotiating with 
the DHS worker over the language in the petition.  I have real concerns about the ethics of 
that on the part of DHS and the Attorney General’s Office and the District Attorney’s Office, 
but that is another subject.  But what you find as a child’s attorney is that a lot of times, if you 
have a younger case worker who doesn’t have a lot of experience, they will be ready to give 
away the farm to one of the parent’s attorneys.  As the child’s attorney, you say, “Wait a 
minute.  Hold off here.  Let me get the DA on the phone.”  We will call the DA and basically 
say, “Okay, what do you have that is going to substantiate this?”  If the child’s attorney 
wasn’t there, that would be negotiated in a way that would be much more beneficial for the 
parent.   

 
247 A. Sherbo We tend to disagree with them fairly frequently and not necessarily with respect to a simple 

issue of jurisdiction versus no jurisdiction.  Once a child is in the custody of DHS, I look at 
that as I continue to represent the child.  I recognize the duty of ensuring that the child’s 
parent, who is now the state instead of the parent, provides adequate care for that child.  Often 
times, that is just not the case.  I represented a 21-year-old developmentally disabled mother 
who gave birth on April 14, and her baby will be in his third placement next week.  There is 
serious damage done by an under-funded, poorly trained, public child welfare agency.  The 
role of the children’s attorney and the role of the parent’s attorney, I think, in addition to all 
the other roles, is holding these people accountable.  Ingrid and I both sit on a work group 
chaired by Hardy Myers that is addressing the issue of representation of DHS case workers.  
There was quite a push, last session, to basically fund more agency staff.  I think the work 
group that Ingrid and I sit on is basically taking a step back and saying “What would a model 
system look like that had everyone represented – the state, the child, the parent?” 

 
278 Chair Ellis Normally, my vice-chair, Shaun McCrea, kicks me about now.  We have been going two 

hours, so why don’t we take about a ten minute recess.   
 
  [Break at 11:10 to 11:16 a.m.] 
 
304 Chair Ellis Let me just say to the Commissioners that I need ten minutes notice if anybody is going to 

have to leave early so that we can get a couple of votes. 
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307 M. Greenfield Define “early.” 
 
307 Chair Ellis 1:00 p.m.  is what the agenda says.  I want to welcome Senate Majority Leader Brown, who is 

here. 
 
311 Senator Brown Thank you. 
 
311 Chair Ellis By way of background, this Commission is the result of a two-year study commission of 

which Senator Brown was a member, and we appreciated her work.  Do you have some 
thoughts you want to share with us? 

 
315 Senator Brown I just have some really brief comments.  I believe I know all of you although, Mr. Brown, I 

don’t believe you and I have met.  I am Kate Brown and I represent a little bit of northeast 
Portland, a lot of southeast Portland and the City of Milwaukie.  I have served in the 
legislature since 1991 and I am one of the old ladies in the legislature at this point.  I am also 
a lawyer by training.  I have practiced family law, done a bit of juvenile law and a bit of 
probation violation hearings in the early 90s, before the legislature took that practice away.  I 
practiced juvenile law during the 90s until about 1998.  I left, frankly because my legislative 
duties were getting to be overwhelming, but also because the caseload was higher.  I 
remember I had over a 100 cases and I was practicing 20 hours a week.  It just didn’t feel like 
I could do a good enough job.  I don’t think, frankly, those caseloads are that uncommon 
today.  I chose to come back to practice during this year and spoke to Juvenile Rights Project.  
They agreed to take me on for a year, half-time.  My reason for doing that was that I know 
that the juvenile justice system is really struggling and I was hoping to find the silver bullet to 
fix the system.  I am frankly overwhelmed by the enormity of the issues in the system at this 
point in time.  I am really struggling about where do you start to fix the system.  Two things 
that I would share with you – and I am representing mostly children.  I represented parents the 
last time I was in juvenile court in 1998.  Most of my caseload now is children.  I have about 
55 cases right now.  The two things that have struck me in terms of my colleagues out here is 
the number and size of the caseloads that they have.  It is just incredible.  The other issue is 
the level of damage that we are seeing in children.  I have a number of cases where they have 
12, 13 and 14 reports on the family before the juvenile justice system gets involved and a 
petition is filed.  By the time we see these children, they are very severely damaged.  So firms 
like Juvenile Rights Project, with the School Works program on the side, really help to repair 
these kids.  The last thing I would say is I am really in awe of my lawyer colleagues who 
handle these cases.  They don’t do it for the money.  They do it because of the ability to put 
families or try and put families back together again.  The judges also have these enormous 
caseloads.  I know they bring these huge piles of file home every night, and they know their 
cases very well.  I am very concerned about the DHS caseworkers as well.  Both the 
qualifications and the number of cases the caseworkers have are just incredible.  That is all the 
comments I have.  I am happy to answer your questions.  I am no means the expert that 
Professor Harris and Angela Sherbo are.   

 
370 Chair Ellis I have a general question of all of you out there.  Do you have any suggestions about how we 

could do our job better, or how PDSC could handle its contract relationship with providers 
better? 

 
374 L. Partridge I have a couple of thoughts that, if I had a magic wand, I would like to see.  The first is a more 

coordinated process for how we deal with appeals from juvenile court.  It is a different 
process when you have a criminal case and how you effectuate that from the circuit court than 
in a juvenile case. 

 
381 Chair Ellis Is your question how appeals are staffed?  Whether it should be by the Legal Services 

Division? 
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384 L. Partridge I think the level of professionalism and quality of the lawyers who handle criminal appeals is 
very good in Oregon.  I am concerned that, in juvenile issues, it is kind of an individual 
system and the quality varies greatly in those appeals.  There are some people who do very 
excellent work and some who don’t. 

 
391 Chair Ellis Help me out because, on the criminal side, almost everything gets appealed since there is no 

downside.  On the juvenile side, what percentage of the cases end up with some sort of appeal 
and who makes the decision about that?  

 
395 L. Partridge I couldn’t give you a percentage.  But, for instance, if you have a termination of parental 

rights trial and I am representing a parent and the trial court judge agrees to terminate the 
parental rights, almost certainly that parent is going to file an appeal.  What is going to happen 
actually is, as the trial court attorney, I have got to file the notice of appeal with the Court of 
Appeals.  And I am going to file a motion with my trial court to appoint somebody to handle 
the appeal.  I am not going to do the appeal myself.  It is kind of the luck of the draw about 
who gets that case, so the quality of work that happens by chance. 

 
405 Chair Ellis It is the juvenile court judge that appoints the appellate lawyer? 
 
409 L. Partridge Correct.  They have a list.  I don’t know how it works everywhere.  It may be different other 

places but, in Marion County, they have a list of folks.  I don’t know how that list is generated 
or where it comes from, but there is a list of people who will do appeals.  Peter or Ingrid may 
understand it much better than I do.  I just wanted to say that is one of my perceptions I have.  
The other issue I would like to see, if I had a magic wand, would be some type of 
clearinghouse where, if I had a question there was some kind of process to address technical 
issues, I could call in and have some consultation with someone who was more 
knowledgeable.  I don’t know if that is as big an issue.  For instance, if you practice at the 
Juvenile Rights Project, you can probably walk down the hall and talk to Angela.  But if I was 
out in some place where it – 

 
423 Chair Ellis Hood River. 
 
423 L. Partridge Well, Jack does a good job, so that is probably not a good example either.  But it would be 

good to be able to call in and say, “Well, I have this issue about what we call the Interstate 
Compact Agreement where I have got to figure out how to get this kid into some foster care 
here – you know, six miles across the river to Vancouver.”  That is a very complicated 
process.  The problem is, when you are triaging cases – and that is basically what we are 
doing – we need the type of knowledge and skill that a more surgical qualification demands, 
so you could call into Salem or some resource and say, “How does this work?” or with an 
immigration issue, for instance.  I know that is a hot topic, politically, but immigration issues 
permeate a lot of our work. 

 
438 Chair Ellis In Marion County, I am sure it does. 
 
438 L. Partridge If I have a kid that is in foster care and the parent has a criminal charge and faces deportation, 

are they really going to get deported or are they not?  It makes a huge difference in your case 
planning on what you are trying to do with that child.  If you had advice that was telling you, 
“Hey, that parent is going to wind up being deported to Mexico,” you could do a permanent 
plan under those circumstances.  It would be a lot different if the parent is probably going to 
get released.  Then we are going to try and work to reunite them. 

 
447 Chair Ellis Let’s take your first topic first.  Is this an area where there would be an advantage to having 

the group that provides the trial services stay with the case on appeal or not? 
 
453 A. Sherbo I think we are in a unique situation because we actually do have a contract to do appeals.   

There are some obvious situations where you can’t handle the appeal.  I just filed an appeal 
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the other day and we asked to have our office appointed.  I know that the public defenders are 
satisfied because they are able to quickly get appellate services.   

 
471 Chair Ellis Let me ask this question.  I have talked a lot about the range of conflicts that exist.  I assume 

that probably makes it potentially difficult to have an LSD lawyer – the full-time lawyers that 
we have to do appellate work – as the predominant appellate provider for juvenile cases 
because we would still have those conflicts. 

 
479 L. Partridge Absolutely, that is right. 
 
480 Chair Ellis Aren’t we almost driven, on the appellate side, to do this on a contract basis, rather than on an 

LSD basis? 
 
483 A. Sherbo I don’t know enough about it. 
 
487 Chair Ellis What is your view as to the way appeals have been staffed to this point?  Are you comfortable 

with it, or do you think that it is an area that could be done better? 
 
491 A. Sherbo We did them internally, and I thought that was a good thing for office.  It teaches you how to 

preserve error and it enabled us to identify issues.  It was very helpful.  None of the trial 
lawyers do it now.  We have a woman on staff who is a fantastic lawyer, and she does them.  I 
will say that I just recently read an appellate case in which the Court of Appeals, with respect 
to mother’s counsel’s filing of a Balfour in the appeal of a dependency case for which the 
court appointed a health care representative.  It has a number of fascinating issues of law in it, 
and it was inconceivable to me that someone could have been handed that transcript and 
appellate file and said there was nothing to appeal.  So that has sort of piqued my interest in 
the appellate process and how appeals of juvenile court cases are being handled.  But I 
haven’t really thought much more about it. 

 
523 Chair Ellis Any other thoughts on the appellate process? 
 
525 L. Harris I think the idea of having trial lawyers do their own appeals would probably not work.   
 
528 Chair Ellis It might not be for particular trial lawyers.  I know in private civil practice, a lot of us who do 

trial work like to stay through the appeals. 
 
535 L. Harris There is contact between the appellate lawyer and the trial lawyer at some level.  We can talk 

to each other, so it is not like there is no contact at all.  I would guess the way it is organized, 
for example, in a place where you have a consortium – 

 
540 Chair Ellis That is probably not a good model. 
 
543 L. Harris I don’t know that the various public defender offices around the country want to hire appellate 

lawyers to do their juvenile cases. 
 
546 S. Gorham Even though you will have a lot of conflicts, having an appellate office that does them 

certainly wouldn’t hurt -- kind of like LSD doing one of the appellate cases and then the other 
gets conflicted out.   

 
558 Chair Ellis We, rightly or wrongly, feel that it is a very uphill battle for us to gain additional FTE 

positions, which is the model that we use to handle criminal appeals.  There is a view within 
the Commission to have – but it hasn’t decided yet – that PCRs do lend themselves to having 
FTE.  We are probably reaching a point of a trade between expanding juvenile appellate FTE 
versus PCR FTE. 
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572 L. Harris I suspect, for quality purposes, you would better off having a dedicated office.  DOJ certainly 
does it.  They don’t have random people doing their juvenile court appeals.  They have 
lawyers who are specialized. 

 
577 Chair Ellis I can certainly see getting a specialty contractor or two, where you have the benefit of 

specialization, but without the conflict problem.  Let me ask the two providers a question, 
which I alluded to earlier and we haven’t gotten back to.  Given the nature of what is a case, 
are we contracting with you in the most rational way?  Are there comments on how to do this 
more fairly?  And from our point of view, fairness is a two-way street. 

 
590 L. Partridge I have no idea how to answer that question. 
 
592 A. Sherbo I was hoping he would answer it and talk about it for a very long time.  I think with me you 

probably have the wrong person.   
 
600 L. Partridge Are you talking in the context of a case counting system over a contracting method? 
 
601 Chair Ellis Yes. 
 
601 L. Partridge I have experience under both.  The MCAD contract, as you know, is an hourly based system 

and the juvenile advocacy consortium is a case-count system.  For me, what the biggest 
difference is, and I always come back to this, administratively, the cost to me is much less in a 
case-cost system than an hourly system.  The amount of time that it takes to prepare hourly 
bills and do hourly statements is much more than it is with a case-count system.  The other 
thing, in a case-count system, what I have found to be advantageous is what the state does.  
They project a caseload for a certain amount of money based on a certain case mix and then, 
every month, write a check.  That makes it much easier to run your office because you have a 
much more steady case flow; whereas, if you are billing hourly, it might be that, if I am tied 
up in a trial and I am just a small one-person office, I may not have a period of time to get that 
together.  So the cash flow goes up and down, and it makes it harder to run your office.  I am 
a big proponent of the case-count system versus the hourly system.  I know there is some 
perception that in a case-count system you are somehow selling your client out, and I think 
that is ridiculous. 

 
[Tape 2; Side B] 
 
049 Chair Ellis Any other comments on how our contracting is going? 
 
051 J. Connors My sense is the Multnomah contractors would say that it's better and fairer to count cases 

instead of hours. It's also important to decide which work needs to be covered and pay for it. 
For example, CRB's, school hearings, judicial settlement conferences, case planning meetings 
all seem to be important events and perhaps necessary appearances in the history of these 
types of cases. The Commission should consider increasing the cost of these cases to reflect 
the increased complexity and number of appearances in these cases. 

 
057 Chair Ellis We did hear in one of the smaller communities that there were complaints by the CRB that the 

lawyers weren’t coming to its hearings. 
 
061 G. Hazarabedian I would add that, several years ago, I practiced juvenile law.  I make sure our office sends 

bodies to CRB hearings.  A whole lot of stuff gets brought up and talked about there. 
 
082 Chair Ellis Do any of you have any benchmarks or gauges to give us an indication of how Oregon 

compares with other states, both in terms of how we are going about the provision of lawyers 
in dependency cases and the quality of services those lawyers provide – whether our state is 
approaching it differently, better or not as well? 
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090 L. Harris I could find those things out but, what I know is sufficiently vague not to answer at this point.  
I can tell you that this is a pervasive issue – the issue of how you provide the lawyers, whether 
they are appointed to children and the quality issue.  Oregon is certainly not alone in 
struggling with this issue. 

 
096 Chair Ellis I assume that. 
 
096 Judge Welch My sense is that there is a huge variation of practice within Oregon.  At a recent meeting, a 

judge from another county stated that he did not appoint lawyers for children . . . period. 
 
103 Chair Ellis I think I know what you are saying is true. 
 
104 Judge Welch In El Paso, they did not begin appointing counsel for parents in termination of parental rights 

cases until three or four years ago.  Our process would be a lot more efficient if we didn’t 
have to deal with attorneys.  We could get through a termination trial a lot faster. 

 
  Another issue relates to the appointment of separate counsel for parents where they are in the 

same household and are seemingly acting together.  We have come to the point where 
separate counsel is appointed for each parent based upon counsel’s advice to the court as well 
as the issues that tend to arise over the life of a dependency case.  I know that the practice 
around the state and elsewhere is variable on this issue as well.   

 
118 A. Sherbo I have never handled a case where I thought two parents could be handled by the same 

attorney. 
 
121 I. Swenson I had such a case.  It was a case where both parents insisted that they would not accept 

representation unless they had the same lawyers.  But it doesn’t work well. 
 
129 Senator Brown Mr. Chair, I think in circumstances like this, we end up paying double in the end, when there 

isn’t proper representation up-front.  I know there was a case out of Coos County that one of 
my colleagues, Representative Krieger, and a special committee examined.  They were very, 
very concerned about the inadequacy of counsel in that case.  And Rep. Krieger is very 
concerned about our state paying the basic costs of representation up-front, and that the costs 
go up two or three times more by the time cases reach the Court of Appeals level because we 
failed to pay a nickel up-front. I know that the legislature is very concerned about this issue. 

 
138 Chair Ellis Other questions for our panel? 
 
139 M. Greenfield Without putting anybody on the spot, I would just offer an opinion that people could argue 

that the CRBs were created to solve the problems of DHS inefficiencies and some 
implications that the courts weren’t paying attention.  My view currently would be that, 
among all of the rats’ nests and the confusion in the workload, that the CRBs would be a 
wonderful place to look to see if that is really something that is adding value commensurate 
with what it is costing us under the current system.  I just would ask anybody’s opinion.  

 
148 Senator Brown Mr. Chair, I am happy to give my opinion.  In Multnomah County, the CRB system is 

irrelevant.  I don’t know whether that is true in other counties, but in Multnomah County it is. 
 
150 L. Partridge I think we attend CRB hearings more in Marion County than it sounds like in Multnomah 

County.  We have not been able to cover them like we would like to because of the caseloads.  
By and large, a lot of those CRB hearings are not a valuable process, and I would agree that a 
lot of FTM and DTM hearings would be a much more valuable use of our attorneys’ time.  
The problem is making a judgment call as to which ones are going to make a difference and 
which ones aren’t.  A lot of times, I find that the CRB coordinators, at least in Marion County, 
are pretty knowledgeable about DHS rules and regulations.  They are going through and 
reviewing whether DHS is in compliance with what they are supposed to do.  Frankly, I have 
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gone to a lot of CRB hearings where there were issues that I didn’t even know were issues.  
The expectation is that attorneys show up for every CRB hearing, but even the CRB 
coordinators I think would agree that this is not appropriate. 

 
166 L. Harris One thing that I learned from the Multnomah County review is that there are a lot of 

variations, even within that one county.  So I am sure, across the state, the extent to which the 
offices have a well-educated legal assistant, and I understand that that is partly philosophical 
within the offices whether they are going to put their money into that, they do solve this issue 
partly by sending legal assistants to participate in these hearings.  I don’t know whether it is 
appropriate for the Commission to do more structuring of that decision-making than you do, 
but it is something that you might ask about and you might think about. 

 
179 A. Sherbo If the requirement of a review is federal, the choice about whether it is an administrative body 

or not should be considered in light of the reality that there would still be periodic reviews 
before some kind of fact-finder.  Those are occasions when attorneys ought to be present and 
prepared for them.  The FTMs or the DTMs are things that have increased over time and 
added to our workload substantially, particularly in this county with the addition of the branch 
in Gresham.  It is a long haul out to that branch.  I think our office has kept track of the 
number of those events that we have added.  There is a question of whether we ought to be 
compensated for adding that event, or whether the compensation that we get for handling a 
case up to the point is sufficient.  I might decide that I am going to write some sort of 
memorandum.  I am not billing you for that time.  That is work that I am obligated to conduct 
between the two events.  I think it is a wise thing for us to have these events.  The bigger 
question is what is adequate compensation for the work that we do between court appearances 
that is necessary for you to properly represent your client.   

 
213 Chair Ellis Any other questions or comments?  I want to thank all of you.  We appreciate at it very much. 
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Presenter:  Kathryn Aylward

Public Defense Services Commission
Meeting Discussion Item

June 15, 2006

Issue
Provision of counsel in juvenile dependency appeals.

Discussion
Chief Judge Brewer has formed a juvenile appeals work group to develop strategies for
shortening the timelines and improving the quality of representation in juvenile
dependency appeals.

The work group agreed at its meeting on June 1st that it would be beneficial to have
counsel appointed and transcript production initiated as soon as possible after a notice of
appeal is filed.  The procedure that Legal Services Division uses works so efficiently for
criminal appeals that it was suggested that a similar procedure could be developed for
juvenile appeals.

An online intake form could be designed for trial-level attorneys to complete and thus
more quickly discharge their obligation to perfect an appeal.  OPDS would then file the
notice of appeal and an order appointing counsel who would be selected from an
appointment list of private attorneys.  A fee statement for the production of the transcript
would be emailed directly to the county transcript coordinator.

This approach has several advantages:

1) It eliminates the need for trial-level attorneys to prepare the notice of appeal
(which is filed in the Court of Appeals) and the order appointing counsel and
request for production of transcript (which is filed in the trial court).

2) It eliminates the need for the trial-level court to find appellate counsel.

3) It reduces the miscommunication that sometimes occurs when an attorney has
prepared an order that requests more copies of transcripts than OPDS is
authorized to provide.

In order to accomplish this, OPDS would need to hire a paralegal to administer the intake
and distribution of cases (there is currently a vacant paralegal position).  Some
modifications to the online form would need to be made and procedures would need to be
established, but this is an improvement OPDS could effectuate in a reasonably short time
frame.



The work group also discussed the possibility of shifting a portion of the juvenile appellate
work to OPDS employees.  We estimate that approximately 75% of the dependency
appeals (representing parents) could be handled without conflict by 4 FTE attorneys.  The
remainder would then be assigned to attorneys on the private bar list.  The table below
shows the additional cost of using FTEs, offset by the reduction in the amount currently
being paid to private bar attorneys.

Net Cost of Adding 4.0 FTE to the Office of Public Defense Services

Annual Cost Biennial cost

   4.0 FTE Deputy Defender 2 at Step 2 ($4,669) $224,112 $448,224

   OPE at 42% $94,127 $188,254

Total personal services $318,239 $636,478

   Services & supplies at 16% $50,918 $101,836

Total cost $369,157 $738,315

   Less 75% reduction in non-employee attorney expenditures $216,190 $432,380

Net cost of adding FTEs $152,967 $305,935

This model assumes that the caseload is set at 25 appeals per attorney per year (in
accordance with the standard adopted by many states), which would be about 70-80
hours spent on each appeal.  Private bar attorneys currently bill an average of 47 hours
per appeal.  So either private attorneys do not spend enough time on a case (which may
account for some of the quality issues) or FTE attorneys could handle more than 25
appeals per year.

There were discussions that doubling the private bar hourly rate would be necessary in
order to improve the quality of representation to an acceptable level.  The private bar
hourly rate of $40 per hour is approximately $80,000 per year.  OPDS employees, plus
services and supplies, would cost $92,289 per year.  Therefore the additional cost of
using state employees would range between a 15% increase and a 50% increase,
depending on the appropriate number of hours per appeal.  Although this approach would
only provide improved representation in three-quarters of the cases, it is still a more
economical approach than doubling the hourly rate for all dependency appeals.

Because OPDS will have the ability to regulate workload by adjusting the number of
appeals that are sent to private bar attorneys, the FTE attorneys will be better able to
meet the tight timelines required in dependency appeals.  In addition, the supervisory
infrastructure and the support of colleagues will improve the quality of representation.

Recommendation
OPDS recommends that PDSC include a policy package in the 2007-09 budget to provide
for the addition of 4 FTE attorneys to handle juvenile dependency appeals.
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