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Introduction
Since developing its first Strategic Plan in December 2003, the Public Defense Services Commission (PDSC) has focused on strategies to accomplish its mission to deliver quality, cost-efficient public defense services in Oregon.  Recognizing that increasing the quality of legal services also increases their cost-efficiency by reducing risks of error and the delay and expense associated with remedying errors, the Commission has developed strategies designed to improve the quality of public defense services and the systems across the state for delivering those services.
Foremost among those strategies is PDSC’s service delivery planning process, which is designed to evaluate and improve the operation of local public defense delivery systems.  From 2004 through August, 2009, the Commission completed investigations of the local public defense systems in Baker, Benton, Clackamas, Clatsop, Coos, Curry, Grant, Harney, Jackson, Josephine, Lane, Lincoln, Linn, Malheur, Marion, Morrow, Multnomah, Klamath, Umatilla, Union, Wallowa, Washington, Yamhill, Hood River, Wasco, Wheeler, Gilliam and Sherman Counties.  It also developed Service Delivery Plans in each of those counties to improve the operation of their public defense systems and the quality of the legal services provided by those systems.  
This report includes the results of the Office of Public Defense Services’ (OPDS) preliminary investigation into the functioning of public defense system in Polk County undertaken in preparation for PDSC’s public meeting in Dallas on Thursday, August 6, 2009, a summary of testimony and discussion at the August 6 and October 23 PDSC meetings and a service delivery plan for Polk County. 

PDSC’s service delivery planning process
There are four steps to PDSC’s service delivery planning process.  First, the Commission has identified regions in the state for the purposes of reviewing local public defense delivery systems and services, and addressing significant issues of quality and cost-efficiency in those systems and services.  
Second, starting with preliminary investigations by OPDS and the preliminary draft of a report, the Commission reviews the condition and operation of local public defense delivery systems and services in each county or region by holding one or more public meetings in that region to provide opportunities for interested parties to present their perspectives and concerns to the Commission.
Third, after considering OPDS’s preliminary draft report and public comments during the Commission's meetings in a county or region, PDSC develops a “service delivery plan,” which is set forth in the final version of OPDS’s report.  That plan may confirm the quality and cost-efficiency of the public defense delivery system and services in that region or propose changes to improve the delivery of the region’s public defense services.  In either event, the Commission’s service delivery plans (a) take into account the local conditions, practices and resources unique to the region, (b) outline the structure and objectives of the region’s delivery system and the roles and responsibilities of public defense contractors in the region, and (c) when appropriate, propose revisions in the terms and conditions of the region’s public defense contracts.  
Finally, under the direction of PDSC, contractors subject to the Commission's service delivery plans are urged to implement the strategies or changes proposed in the plans.  Periodically, these contractors report back to PDSC on their progress in implementing the Commission's plans and in establishing other best practices in public defense management.
Any service delivery plan that PDSC develops will not be the last word on a local service delivery system, or on the quality and cost-efficiency of the county’s public defense services.  The limitations of PDSC’s budget, the existing personnel, level of resources and unique conditions in each county, the current contractual relationships between PDSC and its contractors, and the wisdom of not trying to do everything at once, place constraints on the Commission’s initial planning process in any region.  PDSC’s service delivery planning process is an ongoing one, calling for the Commission to return to each region of the state over time in order to develop new service delivery plans or revise old ones.  The Commission may also return to some counties in the state on an expedited basis in order to address pressing problems in those counties.
Background and context to the service delivery planning process
The 2001 legislation establishing PDSC was based upon an approach to public defense management, widely supported by the state’s judges and public defense attorneys, which separates Oregon’s public defense function from the state’s judicial function.  Considered by most commentators and authorities across the country as a “best practice,” this approach avoids the inherent conflict in roles when judges serve as neutral arbiters of legal disputes and also select and evaluate the advocates in those disputes.  As a result, while judges remain responsible for appointing attorneys to represent eligible clients, the Commission is now responsible for the provision of competent public defense attorneys.  
PDSC is committed to undertaking strategies and initiatives to ensure the competency of those attorneys.  In the Commission’s view, however, ensuring the minimum competency of public defense attorneys is not enough.  As stated in its mission statement, PDSC is also dedicated to ensuring the delivery of quality public defense services in the most cost-efficient manner possible.  The Commission has undertaken a range of strategies to accomplish this mission.
Service delivery planning is one of the most important strategies PDSC has undertaken to promote quality and cost-efficiency in the delivery of public defense services.  However, it is not the only one.  
In December 2003, the Commission directed OPDS to form a Contractor Advisory Group, made up of experienced public defense contractors from across the state.  That group advises OPDS on the development of standards and methods to ensure the quality and cost-efficiency of the services and operations of public defense contractors, including the establishment of a peer review process and technical assistance projects for contractors and new standards to qualify individual attorneys across the state to provide public defense services.
OPDS has also formed a Quality Assurance Task Force of contractors to develop an evaluation or assessment process for all public defense contractors.  Beginning with the largest contractors in the state, this process is aimed at improving the internal operations and management practices of those offices and the quality of the legal services they provide.  Since 2004 site teams of volunteer public defense managers and lawyers have visited contractors in Benton, Clackamas, Columbia, Crook, Deschutes, Douglas, Clackamas, Jackson, Jefferson, Lane, Lincoln, Linn, Multnomah, Umatilla and Washington Counties and prepared reports assessing the quality of their operations and services and recommending changes and improvements.  In accordance with its Strategic Plan, PDSC has also developed a systematic process to address complaints about the behavior and performance of public defense contractors and individual attorneys.  
Numerous Oregon State Bar task forces on public defense have highlighted the unacceptable variations in the quality of public defense services in juvenile cases across the state.  Therefore, PDSC undertook a statewide initiative to improve juvenile law practice in collaboration with the state courts, including the creation of a Juvenile Law Training Academy for public defense lawyers.  In 2006, the Commission devoted two of its meetings to investigating the condition of juvenile law practice across the state and to develop a statewide Service Delivery Plan for representation in juvenile dependency cases.

Another area of practice in which significant concerns about quality of representation have been raised by the Oregon State Bar and others is post conviction relief cases.  In March 2008 PDSC heard from judges, the Department of Justice and a number of attorneys whose practice includes post conviction relief about the need for improvement in the quality of representation being provided by public defense attorneys.  A work group was convened by the bar at the request of PDSC to create performance standards for attorneys in these cases.  Those standards have now been approved by the bar’s Board of Governors and adopted by PDSC as the standards to be observed by court-appointed attorneys.  The work group also made additional recommendations to PDSC for improving services in this area of practice.  Those recommendations were presented to PDSC at its March 2009 meeting.  A service delivery plan for post conviction relief cases is scheduled for further discussion at the May 21, 2009 PDSC meeting.

In 2007 PDSC undertook to review the delivery of public defense services in death penalty cases.  A final plan for providing services in those cases was approved by the Commission in June of 2007.
The Commission is also concerned about the “graying” of the public defense bar in Oregon and the potential shortage of new attorneys to replace retiring attorneys in the years ahead.  More and more lawyers are spending their entire careers in public defense law practice and many are now approaching retirement.  In most areas of the state, no formal process or strategy is in place to ensure that new attorneys will be available to replace retiring attorneys.  The Commission has also found that the impact of such shortages is greatest in less populous areas of the state, where fewer lawyers reside and practice, but where the demands for public safety and functional justice systems with the requisite supply of criminal defense and juvenile attorneys are as pressing as in urban areas of the state.  As a result, PDSC is exploring ways to attract and train younger lawyers in public defense practice across the state.
   “Structure” versus “performance” in the delivery of public defense services. 

Distinguishing between structure and performance in the delivery of public defense services is important in determining the appropriate roles for PDSC and OPDS in the Commission’s service delivery planning process. That process is aimed primarily at reviewing and improving the “structure” for delivering public defense services in Oregon by selecting the most effective kinds and combinations of organizations to provide those services.  Experienced public defense managers and practitioners, as well as research into “best practices,” recognize that careful attention to the structure of service delivery systems contributes significantly to the ultimate quality and effectiveness of public defense services.
  A public agency like PDSC, whose volunteer members are chosen for their variety and depth of experience and judgment, is best able to address systemic, overarching policy issues such as the appropriate structure for public defense delivery systems in Oregon.  
Most of PDSC’s other strategies to promote quality and cost-efficiency in the delivery of public defense services described above focus on the “performance” of public defense contractors and attorneys in the course of delivering their services.  Performance issues will also arise from time to time in the course of the Commission’s service delivery planning process.  These issues usually involve individual lawyers and contractors and present specific operational and management problems that need to be addressed on an ongoing basis, as opposed to the broad policy issues that can be more effectively addressed through the Commission’s deliberative processes.  OPDS, with advice and assistance from its Contractor Advisory Group and others, is usually in the best position to address performance issues.  
In light of the distinction between structure and performance in the delivery of public defense services and the relative capacities of PDSC and OPDS to address these issues, this report will generally recommend that, in the course of this service delivery planning process, PDSC should reserve to itself the responsibility of addressing structural issues with policy implications and assign to OPDS the tasks of addressing performance issues with operational implications.
Organizations currently operating within the structure of Oregon’s public defense

                        delivery systems.  

The choice of organizations to deliver public defense services most effectively has been the subject of a decades-old debate between the advocates for “public” defenders and the advocates for “private” defenders.  PDSC has repeatedly declared its lack of interest in joining this debate.  Instead, the Commission intends to concentrate on a search for the most effective kinds and combinations of organizations in each region of the state from among those types of organizations that have already been established and tested over decades in Oregon.
The Commission also has no interest in developing a one-size-fits-all model or template for organizing the delivery of public defense services in the state.  The Commission recognizes that the local organizations currently delivering services in Oregon’s counties have emerged out of a unique set of local conditions, resources, policies and practices, and that a viable balance has frequently been achieved among the available options for delivering public defense services.
On the other hand, PDSC is responsible for the wise expenditure of taxpayer dollars available for public defense services in Oregon.  Accordingly, the Commission believes that it must engage in meaningful planning, rather than simply issuing requests for proposals (RFPs) and responding to those proposals.  As the largest purchaser and administrator of legal services in the state, the Commission is committed to ensuring that both PDSC and the state’s taxpayers are getting quality legal services at a fair price.  Therefore, the Commission does not see its role as simply continuing to invest public funds in whatever local public defense delivery system happens to exist in a region but, instead, to seek the most cost-efficient means to provide quality services in each region of the state.
PDSC intends, first, to review the service delivery system in each county and develop service delivery plans with local conditions, resources and practices in mind.  Second, in conducting reviews and developing plans that might change a local delivery system, the Commission is prepared to recognize the efficacy of the local organizations that have previously emerged to deliver public defense services in a county and leave that county’s organizational structure unchanged.  Third, PDSC understands that the quality and cost-efficiency of public defense services depends primarily on the skills and commitment of the attorneys and staff who deliver those services, no matter what the size and shape of their organizations.  The organizations that currently deliver public defense services in Oregon include: (a) not-for-profit public defender offices, (b) consortia of individual lawyers or law firms, (c) law firms that are not part of a consortium, (d) individual attorneys under contract, (e) individual attorneys on court-appointment lists and (f) some combination of the above.  Finally, in the event PDSC concludes that a change in the structure of a county’s or region’s delivery system is called for, it will weigh the advantages and disadvantages and the strengths and weaknesses of each of the foregoing organizations in the course of considering any changes.
The following discussion outlines the prominent features of each type of public defense organization in Oregon, along with some of their relative advantages and disadvantages.  This discussion is by no means exhaustive.  It is intended to highlight the kinds of considerations the Commission is likely to make in reviewing the structure of any local service delivery system.  
Over the past two decades, Oregon has increasingly delivered public defense services through a state-funded and state-administered contracting system.  As a result, most of the state’s public defense attorneys and the offices in which they work operate under contracts with PDSC and have organized themselves in the following ways:
1. Not-for-profit public defender offices.  Not-for-profit public defender offices operate in eleven counties of the state and provide approximately 35 percent of the state’s public defense services.  These offices share many of the attributes one normally thinks of as a government-run “public defender office,” most notably, an employment relationship between the attorneys and the office.
  Attorneys in the not-for-profit public defender offices are full-time specialists in public defense law, who are restricted to practicing in this specialty to the exclusion of any other type of law practice.  Although these offices are not government agencies staffed by public employees, they are organized as non-profit corporations overseen by boards of directors with representatives of the community and managed by administrators who serve at the pleasure of their boards.
While some of Oregon’s public defender offices operate in the most populous counties of the state, others are located in less populated regions.  In either case, PDSC expects the administrator or executive director of these offices to manage their operations and personnel in a professional manner, administer specialized internal training and supervision programs for attorneys and staff, and ensure the delivery of effective legal representation, including representation in specialized justice programs such as Drug Courts and Early Disposition Programs.  As a result of the Commission’s expectations, as well as the fact that they usually handle the largest caseloads in their counties, public defender offices tend to have more office “infrastructure” than other public defense organizations, including paralegals, investigators, automated office systems and formal personnel, recruitment and management processes.
Because of the professional management structure and staff in most public defender offices, PDSC looks to the administrators of these offices, in particular, to advise and assist the Commission and OPDS.  Boards of directors of public defender offices, with management responsibilities and fiduciary duties required by Oregon law, also offer PDSC an effective means to (a) communicate with local communities, (b) enhance the Commission’s policy development and administrative processes through the expertise on the boards and (c) ensure the professional quality and cost-efficiency of the services provided by their offices.
Due to the frequency of cases in which public defender offices have conflicts of interest due primarily to cases involving multiple defendants or former clients, no county can operate with a public defender office alone.
  As a result, PDSC expects public defender offices to share their management and law practice expertise and appropriate internal resources, like training and office management systems, with other contractors in their counties.
2. Consortia.  A “consortium” refers to a group of attorneys or law firms formed for the purposes of submitting a proposal to OPDS in response to PDSC’s RFP and collectively handling a public defense caseload specified by PDSC.  The size of consortia in the state varies from a few lawyers or law firms to 50 or more members.  The organizational structure of consortia also varies.  Some are relatively unstructured groups of professional peers who seek the advantages of back-up and coverage of cases associated with a group practice, without the disadvantages of interdependencies and conflicts of interest associated with membership in a law firm.  Others, usually larger consortia, are more structured organizations with (a) objective entrance requirements for members, (b) a formal administrator who manages the business operations of the consortium and oversees the performance of its lawyers and legal programs, (c) internal training and quality assurance programs, and (d) plans for “succession” in the event that some of the consortium’s lawyers retire or change law practices, such as probationary membership and apprenticeship programs for new attorneys.
Consortia offer the advantage of access to experienced attorneys, who prefer the independence and flexibility associated with practicing law in a consortium and who still wish to continue practicing law under contract with PDSC.  Many of these attorneys received their training and gained their experience in public defender or district attorney offices and larger law firms, but in which they no longer wish to practice law.
In addition to the access to experienced public defense lawyers they offer, consortia offer several administrative advantages to PDSC.  If the consortium is reasonably well-organized and managed, PDSC has fewer contractors or attorneys to deal with and, therefore, OPDS can more efficiently administer the many tasks associated with negotiating and administering contracts.  Furthermore, because a consortium is not considered a law firm for the purpose of determining conflicts of interest under the State Bar’s “firm unit” rule, conflict cases can be cost-efficiently distributed internally among consortium members by the consortium’s administrator.  Otherwise, OPDS is required to conduct a search for individual attorneys to handle such cases and, frequently, to pay both the original attorney with the conflict and the subsequent attorney for duplicative work on the same case.  Finally, if a consortium has a board of directors, particularly with members who possess the same degree of independence and expertise as directors of not-for-profit public defenders, then PDSC can benefit from the same opportunities to communicate with local communities and gain access to additional management expertise.
Some consortia are made up of law firms, as well as individual attorneys.  Participation of law firms in a consortium may make it more difficult for the consortium’s administrator to manage and OPDS to monitor the assignment and handling of individual cases and the performance of lawyers in the consortium.  These potential difficulties stem from the fact that internal assignments of a law firm’s portion of the consortium’s workload among attorneys in a law firm may not be evident to the consortium’s administrator and OPDS or within their ability to track and influence.  
Finally, to the extent that a consortium lacks an internal management structure or programs to monitor and support the performance of its attorneys, PDSC must depend upon other methods to ensure the quality and cost-efficiency of the legal services the consortium delivers.  These methods would include (i) external training programs, (ii) professional standards, (iii) support and disciplinary programs of the State Bar and (iv) a special qualification process to receive court appointments.
3. Law firms.  Law firms also handle public defense caseloads across the state directly under contract with PDSC.  In contrast to public defender offices and consortia, PDSC may be foreclosed from influencing the internal structure and organization of a law firm, since firms are usually well-established, ongoing operations at the time they submit their proposals in response to RFPs.  Furthermore, law firms generally lack features of accountability like a board of directors or the more arms-length relationships that exist among independent consortium members.  Thus, PDSC may have to rely on its assessment of the skills and experience of individual law firm members to ensure the delivery of quality, cost-efficient legal services, along with the external methods of training, standards and certification outlined above.  
The foregoing observations are not meant to suggest that law firms cannot provide quality, cost-efficient public defense services under contract with PDSC.  Those observations simply suggest that PDSC may have less influence on the organization and structure of this type of contractor and, therefore, on the quality and cost-efficiency of its services in comparison with public defender offices or well-organized consortia.  
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in a law firm has a conflict of interest, all of the attorneys in that firm have a conflict.  Thus, unlike consortia, law firms offer no administrative efficiencies to OPDS in handling conflicts of interest.
4. Individual attorneys under contract.  Individual attorneys provide a variety of public defense services under contract with PDSC, including in specialty areas of practice like the defense in aggravated murder cases and in geographic areas of the state with a limited supply of qualified attorneys.  In light of PDSC’s ability to select and evaluate individual attorneys and the one-on-one relationship and direct lines of communications inherent in such an arrangement, the Commission can ensure meaningful administrative oversight, training and quality control through contracts with individual attorneys.  Those advantages obviously diminish as the number of attorneys under contract with PDSC and the associated administrative burdens on OPDS increase.
This type of contractor offers an important though limited capacity to handle certain kinds of public defense caseloads or deliver services in particular areas of the state.  It offers none of the administrative advantages of economies of scale, centralized administration or ability to handle conflicts of interest associated with other types of organizations.
5. Individual attorneys on court-appointment lists.  Individual court-appointed attorneys offer PDSC perhaps the greatest administrative flexibility to cover cases on an emergency basis, or as “overflow” from other types of providers.  This organizational structure does not involve a contractual relationship between the attorneys and PDSC.  Therefore, the only meaningful assurance of quality and cost-efficiency, albeit a potentially significant one, is a rigorous, carefully administered qualification process for court appointments to verify attorneys’ eligibility for such appointments, including requirements for relevant training and experience.
PDSC’s Preliminary Investigation in Polk County

The primary objectives of OPDS’s investigations of local public defense delivery systems throughout the state are to (1) provide PDSC with an assessment of the strengths and weaknesses of those systems for the purpose of assisting the Commission in its determination of the need to change a system’s structure or operation and (2) identify the kinds of changes that may be needed and the challenges the Commission might confront in implementing those changes.  PDSC’s assessment of the strengths and weaknesses of a local public defense system begins with a review of an OPDS report like the initial version of this document.

PDSC’s investigations of local delivery systems in counties or judicial districts across the state serve two other important functions.  First, they provide useful information to public officials and other stakeholders in a local justice system about the condition and effectiveness of that system.  The Commission has discovered that “holding a mirror up” to local justice systems for all the community to see can, without any further action by the Commission, create momentum for local reassessments and improvements.  Second, the history, past practices and rumors in local justice systems can distort perceptions of current realities.  PDSC’s investigations of public defense delivery systems can correct some of these local misperceptions.

In July 2009 OPDS Executive Director Ingrid Swenson visited with stakeholders in Polk County.  In addition to talking to PDSC’s contractor in the district, she met or spoke by phone with all three of the Circuit Court judges; the trial court administrator and members of his staff; the District Attorney, his chief deputy and the deputy assigned to juvenile court matters; the Citizen Review Board coordinator; the Juvenile Department Director and a group of juvenile court counselors; the CASA director; DHS’s branch manager, Child Protective Services Supervisor and  Permanency Supervisor. 

In the final analysis, the level of engagement and the quality of the input from all of the stakeholders in a particular judicial district turns out to be the single most important factor contributing to the quality of the final version of OPDS’s report to the Commission and its Service Delivery Plan for a particular area. 

   

OPDS’s Findings in Polk County



              Brief Description of the County

Polk County was created from the Yamhill District of the Oregon Territory on December 22,1845.  It became Polk County when President James K. Polk signed a bill establishing the boundaries of the Oregon Territory on August 13, 1848.  The area of Polk County is 472,960 acres.  It includes the cities of Dallas, Independence, Grand Ronde, Falls City and portions of Salem and Willamina.  The major industries of the county are agriculture, forest products, manufacturing, and education. Western Oregon University in Monmouth is a major employer.  


          
               The Circuit Court, District Attorney and Police Agencies

There are three Circuit Court judges in Polk County.
  Judge William Horner is the presiding judge.  The other two are Judge Charles Luukinen and Judge Fred Avera.   The Trial Court Administrator is Gene Berg.  All three judges handle criminal and juvenile cases.  Each judge also does a six-week rotation handling the daily criminal docket in Courtroom 4 located across the street from the courthouse at the county jail.
 Judge Horner is the drug court judge.  The present courthouse is comprised of a structure built in 1898 and an addition completed in 1965.

Stan Butterfield is the District Attorney of Polk County currently serving his first term in office.  Prior to seeking the District Attorney position, he was in private practice and accepted court appointment in public defense cases.  Sally Avera, formerly the Chief Defender at the State Public Defender (predecessor to the Appellate Division of the Office of Public Defense Services), is his chief deputy.  There are currently six deputy district attorneys, one of whom handles only child support matters. The office would like to add another deputy. 

The Polk County jail has 185 beds and is currently staffed at full capacity.  Even misdemeanants may be held pretrial and early releases have not been necessary.  There are a number of police agencies in the county - the Polk County Sheriff’s Office, the Salem Police Department, the Monmouth Police Department, the Independence Police Department, the Dallas Police Department and the Oregon State Police.   A number of these communities have municipal courts that handle a variety of minor offenses.





Procedure in Criminal Cases

In both felony and misdemeanor cases, a pretrial conference is scheduled for two weeks after arraignment and trial for 6 or 7 weeks after arraignment.   Arraignments are held daily, pretrial conferences are held on Mondays and Fridays, and arraignments on grand  jury indictments and other criminal hearings are held on Thursdays.  Criminal dockets move very rapidly in Polk County.  A change of plea can be arranged within a couple of days.  A written plea offer from the state is generally provided at the time of the pre trial conference.
  Discovery is generally available within 72 hours after arraignment.  Some local police agencies are less prompt than others in providing reports to the District Attorney, requiring the DA to proceed on probable cause statements in some cases.

The drug court was initiated in 2003.  As of July 13, 2009 there were fifteen clients in the program, three in residential treatment and six candidates under consideration.  The court is open to any defendants with drug related offenses, including non-drug charges.  Some clients also have open juvenile dependency cases.  Defendants who elect to participate in the drug court must forego any legal motions in their cases and plead guilty.  Upon completion of drug court, the charges are dismissed.  Clients are encouraged to get driver’s licenses, become voters, obtain GED’s, go to school or get a job, attend their children’s school events and engage in other pro social activities.  Mr. Butterfield, when he worked as a defense attorney, provided representation in the drug court and was compensated on an hourly basis by OPDS.

Attorneys are not present at arraignment in criminal cases unless they happen to be in court on other matters.  The court appoints the Lillegard firm in all cases except co-defendant cases and cases in which the defendant has been determined to be eligible for drug court.
  Defense attorneys are present in felony cases for arraignment at the indictment stage.  The court will entertain a motion for release from custody at these arraignments.  In other matters a release hearing can be scheduled for the following day if a request is made before 3 p.m.

Cases scheduled for trial are assigned to one of the three judges on a random selection system.  The trial rates in Polk County criminal cases exceed the state average:  In 2008, 7.4% of felonies were tried and 5.7% of misdemeanors compared to statewide averages of 5.1 for felonies and 3.9 for misdemeanors.  Trial rates in Polk County were significantly above average in 2005 – 2007 as well.

A significant proportion of the criminal cases arising in the county occur at the Spirit Mountain Casino.  The most common offenses are trespass (by persons who have been excluded and asked not to return to the casino) and drug possession and delivery charges arising on casino property.  The Confederated Tribes of the Grand Ronde, which owns and operates the casino, provides funding for the staffing of a sheriff’s station in the town of Grand Ronde.



                    Procedure in Juvenile Cases

Each of the three Circuit Court judges has a juvenile docket.  Judge Luukinen hears juvenile matters on Monday morning, Judge Avera on Monday afternoon and Judge Horner on Thursday.  Subsequent hearings in cases initially heard by each judge are scheduled before the same judge.  Both dependency and delinquency cases are heard on each day.  While counsel is appointed at the time of the shelter hearing, unless the attorney is in court on another matter, the attorney will not be present for the hearing. 

Dependency cases:

In Polk County the Juvenile Department prepares the petitions with direction from the district attorney’s office.  DHS rarely elects to handle cases on a voluntary basis according to one representative of the state and by the time the petition has been filed the child has generally been removed.  The DHS Branch Manager for the area, Mike Williams, said that the total number of cases in Polk County has been declining over the last year, as has the percentage of removals. He said that the number of voluntary cases has been increasing under the current supervisor.  

The district attorney handles dependency cases through disposition.  DHS is represented by Department of Justice attorneys beginning at the permanency hearing stage.  There is a model court team in juvenile court that holds planning meetings for the juvenile system and seeks to increase compliance with juvenile court timelines.  Currently none of the defense attorneys are participating on this team.

Attorneys are not present at shelter hearings in dependency cases.  A status hearing is held a month later at which counsel is present.

The Lillegard firm is appointed to represent parents in dependency cases.  Children are not often provided with appointed counsel in Polk County.  Other parties to these proceedings report that even when they request appointment of counsel for a child the court may deny it.
  Counsel has been denied for teens as well as for younger children.  When counsel is appointed, an hourly rate attorney, often from Marion County, receives the appointment.

Attorneys for parents are appointed to represent the client only until disposition on the petition.  Although the court and the Citizen Review Board schedule regular review hearings after adjudication, parents must request that counsel be reappointed for these hearings.  Many do not and thus are unrepresented at the hearing.  Even those who seek representation for particular hearings have no representation between hearings.     

Polk County has an active CASA program.  Christine Olson is the CASA coordinator.  There are 32 volunteers and four more in training.  There are CASA volunteers available for about half of the children in DHS care.  CASAs are appointed at the time of the shelter hearing.

Maria Chavez Haroldson is the CRB coordinator for Polk County.  Defense attorneys rarely participate in CRB reviews.

Delinquency cases:  

Trish Reding is the Director of the Polk County Juvenile Department.  In addition the department has 4.5 FTE probation officers who carry caseloads.  When police reports come to the department a lead worker reviews them and screens the youth and the offense for diversion eligibility.  If diversion or some other alternative approach is not appropriate, the reports are sent to the district attorney for review and recommendation regarding charges to be filed.  Petitions are filed in most felony cases but with DA approval some of these cases can be treated informally.  Approximately 90% of youth against whom petitions are filed request counsel.  (Some youth also request and receive counsel to assist them in deciding whether to agree to informal treatment.)  In probation violation cases, however, it is less common for youth offenders to request counsel.  Juvenile Department staff believes this is because youth know they will not receive detention time.  There is no detention facility in Polk County.  The county contracts with Yamhill County for three of its beds and with Marion County for one bed.

One diversion program - the Sanction Court - is available in the Monmouth/Independence, Dallas, Grand Ronde and West Salem communities.  The Sanction Court uses the Community Action Model in dealing with first time misdemeanors, violations and status offenses.  The youth and at least one parent must appear to address the referral.

A Lead worker on the juvenile department staff handles the sex offense caseload.  Approximately 20% of these cases are handled informally.  Once a petition is filed, however, resolution on an informal basis is rare.  Youth who are adjudicated are eligible to be considered for dismissal of the charges after completing the terms of probation.  These youth are not required to register as sex offenders but their records cannot be expunged.

Youth are represented at preliminary hearings if they have completed the request for court appointed counsel before coming to court.  At the preliminary hearing a pretrial conference is scheduled within 30 days and trial within 60.

                             Public Defense Providers

PDSC contracts with a single provider for non-death penalty cases in Polk County, the Chris Lillegard firm.  The firm contracts to handle 1,512 cases per year.
   There are currently three associates in addition to Mr. Lillegard who represent public defense clients.

In cases with co-defendants or multiple parties (such as juvenile dependency cases), additional attorneys are appointed on an hourly rate basis.  There are few Polk County attorneys who accept appointment in these cases.  Marion County attorneys are often appointed and occasionally attorneys from Yamhill and other counties.  

        Comments regarding Local Public Safety System and PDSC Providers

Polk County may be unusual in the extent to which judges and prosecutors have previously served in other capacities.  All three judges have both prosecution and defense experience, two of the judges having served as the elected district attorney in the past.  The current district attorney previously worked as a defense attorney as did the chief deputy district attorney.  One of Mr. Lillegard’s associates was employed as a police officer by the City of Salem before attending law school.   This breadth of experience may be one of the important factors behind the very close-knit legal community where representatives of each function appear to enjoy congenial relations with representatives of the others.  Despite these relationships, however, people seem to speak with candor about what is working in the system and what is not.

Some of the comments provided to PDSC about the current system are set forth below.

Providers:

Mr. Lillegard’s firm has been a PDSC contractor for a long time.  He and his current associates and office staff are highly regarded in the local justice community.  The attorneys treat court staff and other system partners with courtesy and respect.  In the past, there have been associates about whom frequent concerns and complaints were made to Mr. Lillegard, who did not always respond, according to some commentators, in a timely way.

A second contractor is needed for conflict appointments in criminal and juvenile cases.  Attorneys who have worked at PDSC’s hourly rate in the past express concern about attorneys from other counties who have to drive from those counties to Dallas without any compensation for their travel time (other than mileage).  Court staff sometimes has to make multiple calls in order to identify an attorney willing to accept cases in the county.  Even though they have agreed to accept Polk County cases, some attorneys change their minds and do not notify OPDS.  Some of the attorneys currently accepting hourly rate appointments are excellent and it is hoped they will continue to be available if PDSC decides to pursue additional contracts.  Some stakeholders are concerned that the few attorneys who appear most often may be overworked and may be unwilling to continue if more attorneys aren’t made available.  

Criminal cases: 

OPDS staff received reports that conflicts of interest requiring substitution of counsel are identified relatively late in some cases and that attorneys are not required to indicate the nature of a conflict before having their motions for substitution granted.
 

Motion practice in criminal cases is minimal.
  The motions that are filed tend to be routine rather than creative.  Mr. Lillegard notes that defense attorneys generally discuss potential grounds for legal motions in settlement discussions with the state.  If a suitable resolution is agreed upon, there is no need to file a motion.

Attorneys appear to be in good contact with their criminal clients and are reported to be prepared when they come to court. 

Judge Horner would like to work with the district attorney’s office and defense lawyers to find a way to manage the cases that don’t require a lot of attention in a more efficient way.  Although one of the principle motivations for creating an early resolution program is to relieve pressure on the county jail (which isn’t an issue in Polk County), there can be efficiencies for the entire system, particularly if the process permits the resolution of a high volume of fairly routine cases, allowing all parties to focus their time and attention on those that have are more complex and that have genuine legal or factual issues that require more attention.
   The district attorney’s office does not currently see the need for such a program in Polk County since criminal cases move relatively quickly in the county.   Although there is no regular meeting of criminal court stakeholders at which such a proposal could be discussed, it is a small legal community and there is reported to be a lot of informal communication.

Juvenile cases:  

The principal deputy district attorney assigned to juvenile court says that Lillegard firm attorneys know the law and fight hard on cases.

Juvenile Department staff members report having good working relations with the defense attorneys, both those with the Lillegard firm and the hourly rate attorneys.  In general, attorneys provide good representation but motion practice is uneven.  The most common motion filed is a motion to suppress; it is less common to file a motion challenging a youth’s capacity to proceed.
   Youth report to their juvenile court counselors that they cannot reach their attorneys and attorneys do not appear to be meeting with incarcerated youth in the time frames set forth in the PDSC contract.
  It is rare for defense attorneys to obtain their own sex offender evaluations.
  They generally permit the juvenile department to have youth evaluated for risk of reoffending and appropriate treatment options.  It does not appear that attorneys are often performing investigation in juvenile cases.

In dependency cases, it was again reported that there are good relations between the defense bar and the district attorney’s office, the CASA program, and DHS staff.  The parties usually come to agreement as to how cases are to be resolved.  Attorneys are said to be very effective litigators but, as noted above, dependency clients have no one to advocate for them during the life of the dependency case.  

Defense participation in Citizen Review Board hearings is minimal, probably because under the local juvenile court culture, parents are unrepresented at this stage unless they have sought to have counsel reappointed.   Parent clients who attend CRB hearings appear to lack an understanding of the nature of the hearing and their role.  Mr. Butterfield, before he became the District Attorney, attended CRB hearings with his clients.  Some Marion County attorneys and one local attorney also appear.

Defense attorneys do not participate in the local Juvenile Court Improvement Project which does most of the planning for juvenile case processing in the county.  

DHS’s Permanency Supervisor in Polk County, Laurie Linn, believes that parents need representation throughout the life of the dependency case and that most children, if not all, need to be represented by counsel.  

OPDS’s recommendations for further inquiry at PDSC’s



         August 6, 2009 meeting in Dallas

Based on the information provided to OPDS during meetings and telephone conversations with justice system stakeholders, OPDS recommended that the Commission consider the following in developing a service delivery plan for Polk County.   

The Structure

Under the system currently in place, PDSC contracts with a single law firm to handle criminal and juvenile cases in the county.  Conflict cases are assigned to attorneys working at the hourly rate, principally from Marion County.  Judges, court staff and others recommend that PDSC’s service delivery plan for the county include an additional contractor or contractors to handle conflict cases. 




     The Juvenile Dependency System 

While there may be other counties that follow a similar model, OPDS staff is not aware of another county in which parents essentially lack representation during the life of a dependency case.  The bar’s performance standards for attorneys in dependency cases
 assume that the attorney-client relationship continues during this period and that counsel is available to assist the client in accessing services, to represent the client at various agency-initiated planning meetings, to challenge practices that deny the client an appropriate level of visitation, to establish a lack of reasonable efforts to reunify the family, to initiate a request for a court hearing when the client’s rights are being disregarded, as well as to encourage and support the client in following through on the parent’s obligations.  PDSC requires that public defense attorneys observe these performance standards.
 

The great majority of children receive no representation at all in dependency cases, regardless of age and regardless of the stage of the proceedings in Polk County.  While CASAs are appointed for approximately half of the children in care, a CASA’s role is entirely different from that of an attorney.  CASAs do not represent a child’s express wishes, regardless of whether a child is capable of considered judgment.  Statements made by a child to a CASA are not privileged from disclosure to the other parties and the court.  A CASA cannot prepare and argue legal motions or pursue administrative remedies on behalf of a child.  

The Commission may want to consider what it’s role should be in identifying best practices, making recommendations regarding appointment of counsel or taking other steps to see that the needs of public defense clients in a particular county are being met.  

Summary of Testimony Presented to Public Defense Services Commission in Dallas, Oregon on August 6, 2009


Chair Ellis welcomed representatives of the Polk County legal community to the meeting and noted that PDSC is not seeking to impose a single model of public defense delivery in every county but tries to be responsive to the needs of each community.


Chief Justice De Muniz discussed the 2009-2011 Judicial Department budget and said that even with revenue from HB 2287 and the expected veto of the Judicial Department disappropriation in HB 5054 the department will have to manage its resources very prudently.  In a meeting with other chief justices at the National Conference of Chief Justices recently, he learned that many of them are experiencing similar fiscal challenges.  As part of the planning and implementation of budget reductions in Oregon, Chief Justice De Muniz formed two committees, a Budget Reduction Advisory Committee (“BRAC”) to identify core functions of the courts, and the Budget Reduction Implementation Committee (“BRIC”) to implement the reductions.  During the legislative session he met regularly with the Chairs of the Joint Ways & Means Committee but has yet to identify a legislator who will be a champion for the courts.  His main goal in the legislative session was to maintain an open and accessible court system.  Trial court judges will have a lot of flexibility in meeting this goal at the local level.  A new approach to the funding of the courts is needed in order to avoid a continued cycle of feast or famine.  Dedicated funding may not be the best approach.  The Chief Justice also discussed a number of national developments, including a resolution by the Conference of Chief Justices that federal agencies administering drug court funds and the like, deal with the appropriate representative of the judicial branch rather than with individual judges, in recognition of the court’s status as a separate branch of government.  He reported that United States Attorney General Eric Holder is meeting regularly with the chief justices to address indigent defense and other important issues.  He also described some of the practices being implemented by the Judicial Department to operate more efficiently.


Chair Ellis said that the group that was responsible for creating the unified court system in Oregon believes that Chief Justice De Muniz is fulfilling the role that they envisioned for that position.


Judge William Horner, the Presiding Judge in Polk County, welcomed the Commission to the county and noted some corrections to the draft report.  With respect to the representation of parents in juvenile dependency cases after the establishment of jurisdiction he said that the practice of discontinuing the appointment of counsel was established years ago but that if the Commission preferred that representation continue, that could occur.  With respect to the appointment of counsel for children in dependency cases, he does not see the value in appointing counsel for infants.  With respect to the number of cases in which attorneys find conflicts of interest, in some weeks there seem to be a lot of them.  In the future he will inquire of the attorneys what the basis for the conflict is in cases in which he is not the trial judge.  When there is a conflict the court generally must appoint an attorney from another county since there is only one criminal attorney besides the attorneys with the Lillegard firm in Polk County who will accept court appointed cases.  He believes there are approximately 300 conflict cases a year in the county.  For administrative purposes it would be easier for the court to assign cases to a consortium than to find individual attorneys for each case.  Judge Horner said that all three of the Polk County judges had experience as defense attorneys as well as prosecutors before they became judges.

Polk County District Attorney Stan Butterfield said that he believes the criminal justice system in Polk county is working well from both the prosecution side and the defense side.  He had practiced as a defense attorney prior to becoming the district attorney.  He has a staff of 23 people, including six deputies. His office generates discovery in most cases within 72 hours so that conflicts can be identified early. His office has a good working relationship with the defense attorneys.  Attorneys are generally free to come into the office and go directly to a particular deputy’s office.  The district attorney’s office also works cooperatively with the attorneys who come regularly from Marion County.  There has been a collegial culture between prosecutors and defense attorneys in Polk County for many years, even preceding the budget crisis in 2003.  Mr. Butterfield described the county’s drug court program.  Since becoming the district attorney he has accelerated the process of approving defendants for drug court participation since research indicates that getting people involved in the program as early as possible is beneficial to their prospects for success.  The court’s caseload is above average in Polk County and the county is probably in need of another judge but cases are getting the attention they need and a lot of things are handled informally in the county.  He said that there had been a recent incident with a private defense investigator who had not followed his ethical duties.  This matter had been discussed with OPDS staff.


Judge Charles Luukinen said that the court, the prosecution and the defense had enjoyed a collegial relationship within the criminal justice community in Polk County for thirty years.  The court’s workload is relatively heavy and they may request an additional judge in the next legislative session.  The system works efficiently, however, with experienced lawyers on both sides who understand the cases and the range of possible resolutions.  He chairs the Local Public Safety Coordinating Council but before that council was formed there was a “Let’s Build a Jail” committee including the defense, the prosecution, law enforcement and members of the public who decided to seek voter approval of a bond measure to construct a new jail and an operating levy.  Both were approved and a new jail built.  It would be beneficial to the judges in Polk County if they had a known group of attorneys available to handle conflict cases in the county rather than to have a group like the Marion County Association of Defenders send over those of its member attorneys who were in need of additional cases.  Judge Luukinen said that all of the judges in the county try to be culturally aware.  They are fortunate to have two defense attorneys who are bilingual in English and Spanish.  There is a Spanish language interpreter who is available for court appearances three days of the week.  For other languages they often depend on the “language line.”  The defense bar is “graying” but that is in part a function of the contract system.  There aren’t cases available for the new attorneys.


Chair Ellis noted that the judges in Polk County prefer to see experienced attorneys with whom they are familiar to handle their conflict cases, rather than new, unknown attorneys from Marion County.   Judge Luukinen said that they would be open to good, young lawyers starting on misdemeanor cases.  Judge Luukinen said that the Court handles cases that arise at the Spirit Mountain Casino.  Many of these cases are drug cases and motor vehicle offenses.  The evidence in these cases tends to be very sophisticated because of the surveillance technology used by the casino.  The Spirit Mountain Community Fund helps to fund law enforcement in the area.  A lot of the offenses at the casino are committed by residents of other counties who are generally not appropriate for the drug court.


Commission Ozanne inquired about the trial rate in Polk County.  Judge Luukinen said that it had varied over the years depending on who the district attorney was but that he thinks the attorneys in the county try the cases that need to be tried and resolve the ones that can be resolved.  Ingrid Swenson said that the Judicial Department statistics indicate a higher than average trial rate in Polk County but that a “trial,” includes, for example, a stipulated facts trial.  Judge Luukinen said that there are a lot of stipulated facts trials in the county.

Chief Justice De Muniz said that Judge Luukinen is being assigned to cases around the state as part of an effort to leverage experienced judicial resources.  He is a role model.


Judge Fred Avera also thanked the Commission for traveling to Polk County.  He noted that he and Judge Horner had been active in the defense attorney association that preceded the Oregon Criminal Defense Lawyers Association, along with Chief Justice De Muniz.  He was a prosecutor for fourteen years, including twelve years as the elected district attorney of the county.  He has been a judge for ten years.  Judges Horner and Luukinen have similar backgrounds.  The court has been able to handle a large volume of cases because lawyers exercise good judgment.  In conflict cases it can sometimes be frustrating to try to find a lawyer on the court appointment list who is available and willing to take the case.  It would be good to have a group of the Marion County attorneys who come to Polk County regularly available for appointment rather than having MCAD select the attorneys.  He will not appoint an attorney he does not consider qualified to handle the case.  With respect to the trial rate in Polk County his impression is that the rate is probably about average or a little lower.  Late discovery is not a frequent problem.  Late conflicts occur when new witnesses are found or unusual circumstances arise.


Commissioner Ozanne asked whether there might not be a “culture of understanding” that would prevent new attorneys from challenging established practices in a community.  Zealous advocacy might suffer in a community where everybody knows everybody.  Judge Avera said that the county had a history of bringing in zealous advocates for clients but that sometimes he thinks they get along so well that zealous advocacy suffers.  There was an attorney who no longer practices in the area who agreed to a guilty plea for a client who hadn’t committed a crime.  Commissioner Ozanne said that the Chief Justice’s plan for moving judges around to other counties was a good one to address this issue.


Chris Lillegard said his office had provided indigent defense services in the county since 1984.  Two of the attorneys in his office have worked there for many years, as have two of his staff members.  He had to let another attorney go recently but was able to hire a Spanish speaking lawyer to replace him.  Ninety percent of the firm’s work is public defense.  He described his succession plan for when he decides to retire and described the firm’s system for identifying conflicts.  He said that it has been efficient for the court and OPDS to work with his firm as the only public defense contractor in the county.  Both have to deal with only one office.  Dallas is only a fifteen minute drive from Salem and there has always been a group of attorneys from Marion County who have been available to handle conflict cases there.  Mr. Lillegard said that he is not certain that there is any reason to keep dependency files open after jurisdiction but he is willing to continue representation if asked to.  His firm still uses the investigator referred to by Mr. Butterfield, who was found to have misrepresented himself in a case, because he is a good investigator.  He believes that they do try a lot of cases in Polk County, many of which are court trials.  They also file a lot of motions but can often persuade the district attorney to make a better offer if there are grounds for a motion.

Commissioner Welch inquired about the representation of children in dependency cases.  Mr. Lillegard said it is rare that children are appointed counsel.  Commissioner Welch asked Mr. Lillegard if he felt there was a role to be played by counsel for parents after jurisdiction has been established and he said that his sense is that there is not a lot that an attorney can do for a parent at that stage.  Commissioner Potter inquired whether Mr. Lillegard had ever experimented with a client satisfaction survey and he said he had not but that attorneys get a sense of their clients’ satisfaction with their representation from other defendants at the jail.

Sally Avera, the Chief Deputy District Attorney, said that she had previously served as an appellate defender and as a senior assistant attorney general.  She said that clients of the Lillegard firm provide feedback on their representation by seeking to have the firm reappointed in future cases.  Cases are handled efficiently in the county because of the experience level on the bench and in the bar and because of the level of trust between them.  Prosecutors don’t file cases if the admissible evidence is inadequate and defense attorneys don’t file meritless motions.  She thinks that the court and the district attorney are able to assert the best interest of children in dependency cases and that attorneys are not needed for children who can’t speak.  She said that attorneys who come from other counties to practice in Polk County need to realize that the criminal calendar moves quickly and trial dates are firm. 

      Summary of Testimony Presented to Public Defense Services Commission on October 23, 2009

Ingrid Swenson said that The Lillegard firm had been providing public defense services in Polk County since 1984.  The firm is reported to provide quality representation, particularly in criminal cases. Conflict cases are generally                      assigned to attorneys from Marion County.  In the course of preparing for the Commission review, it was learned that parties to juvenile dependency proceedings were not represented between court hearings because it had been the practice of the juvenile court to terminate attorneys’ representation at the conclusion of each hearing.  She reported that the court had changed its practice and is now continuing attorney appointments.


Kathryn Aylward said that conflicts represent approximately 25% of the caseload in Polk County.  


Commissioner Ozanne inquired about the impact of the court’s high caseload per judicial officer and its effect on providers.  Mr. Lillegard said that the attorneys in Polk County are very experienced and don’t believe they are overworked.  He said that a new district attorney had taken office in January of 2008 and that they were now seeing 30 and 40-count indictments which they had not seen under the previous district attorney.  As a result the firm has been exceeding its contract quota.   Commissioner Lazenby inquired whether the change in charging practices actually cost PDSC more.  Kathryn Aylward said that OPDS uses the alleged incident date to identify counts on which it will award multiple credits.  Alternate theories alleging the same offense do not receive multiple credits.  Regardless of the number of counts the maximum number of credits that will be awarded in most cases is five.  Commissioner Ozanne suggested that the Commission might want to send a letter to the district attorney.  Mr. Lillegard said that the new district attorney was doing what he said he would do as district attorney.  Mr. Lillegard said he would be willing to meet with the district attorney and let him know how his charging practices were affecting public defense.  Chair Ellis said that at this stage that would be more appropriate than sending a communication from the Commission.  Peter Gartlan said that prosecutors are required to charge offenses that arise in the same criminal episode in a single charging instrument.  In addition, the legislature has authorized permissive joinder of crimes having a connection with first crime or set of crimes.  It is often done in cases alleging multiple sex crimes that occur on different days.  The prosecutor could file separate cases or join them.  There can be as many cases as there are criminal episodes.


Kathryn Aylward described the proposed new consortium of attorneys which she was recommending be approved by the Commission.  Three attorneys, Martin Haberkost, Steve Walls and Scott Howell would each work halftime under the contract.  Since OPDS cannot determine what the caseload under a unit-based system will be compared to the caseload assigned on an hourly basis there may still be a need for a private bar list for criminal cases.  Mr. Lillegard said all three were well respected by the judges in Polk county.


Commissioner Welch said she was pleased that representation would now continue in juvenile dependency cases but she encouraged Mr. Lillegard to look into increasing representation for children since Polk County seems to be out of step with other counties in this respect.  Mr. Lillegard said that steps were being taken to bring practices up to standard. 


Chair Ellis said that by approving the proposed contracts, the Commission would be approving a revised service delivery plan for the county and asked that a final report be prepared for the December 10, 2009 PDSC meeting.  The Commission then approved the contract proposal from the Polk County conflict consortium, having previously approved the proposal from the Lillegard firm.            

         Service Delivery Plan for Polk County

Based on the information received in two public meetings and in reports provided to PDSC regarding the criminal and juvenile justice systems in Polk County, the public defense providers in the region, and the size and nature of the public defense caseload, the Commission approved a service delivery plan including a primary provider and a principal conflict provider.  The Commission approved proposed contracts for the Lillegard firm as the primary provider and for the Polk County Conflict Consortium as the primary conflict provider.   The private bar list will continue to be used for conflicts in juvenile cases and, if needed, for conflicts in criminal cases.

� Debates over the relative effectiveness of the structure of public defender offices versus the structure of private appointment processes have persisted in this country for decades.  See, e.g., Spangenberg and Beeman, “Indigent Defense Systems in the United States,” 58 Law and Contemporary Problems 31-49 (1995).





� Spangenberg and Beeman, supra note 2, at 36.


� Id.


� The information provided was obtained from Polk County’s official website and from Wikipedia.


� The workload of the judges in Polk County is significantly above average.  In 2008 there were 3,031 cases per judicial officer filed in Polk County compared to a statewide average of 2,042 per judicial officer.


� In custody defendants do not sit at counsel table but are confined in a glass enclosed structure in the courtroom.  Since the defense attorney stands at counsel table there is a significant impairment of the attorney’s ability to control statements made by the defendant.   While observing proceedings in the court OPDS staff heard one defendant make statements that were potentially damaging to his case, which his attorney was unable to prevent from where he was located, had he been so inclined.


� For incarcerated defendants, defense attorneys can initiate settlement discussions sooner than the pretrial conference.


� This arrangement was not advantageous.  He was not compensated for the time he spent attending “mandatory” conferences and the like and was not able to recommend to his business successor that she continue to provide this service.  OPDS is currently exploring alternatives to representation in this court at the hourly rate.


� Court staff expressed concern about the Lillegard firm receiving case credits for cases from which they later withdraw after discovering a conflict or, for example, finding out that a defendant who was first thought not eligible for drug court is later found to be eligible, requiring a substitution of counsel.


� These statistics are available on the Oregon Judicial Department (OJD) website.  The Oregon Judicial Information Network (OJIN) records data reported after each judicial proceeding.  Proceedings reported as trials include stipulated facts trials.  With respect to trials that last multiple days, OJIN interprets each day of the trial as a separate trial, so that a trial lasting ten days would be recorded as ten trials.  The number of actual trials is therefore inflated in the OJD statistics.


� OPDS staff was advised by representatives of two parties to recent juvenile cases that they had asked the court to appoint counsel for the child but that the court had declined to do so, although ORS 419B.195 appears to make appointment mandatory under these circumstances: “Whenever requested to do so, the court shall appoint counsel to represent the child or ward in a case filed pursuant to ORS 419B.100.”�


� Methods of handling juvenile sex offenses vary dramatically from one county to another.  In some counties, for example, a juvenile’s record is “shredded” upon successful completion of treatment and probation; in others judges permit the amendment of a delinquency petition into a dependency petition allowing the youth to avoid adjudication on a sex offense.


� While previously under quota, that shortage has been made up and the firm is now significantly above quota for the current year.


� While it would be important to insulate the trial judge from any disclosures that might prejudice the defendant’s right to a fair trial, it is not apparent why the disclosure cannot be made to one of the other judges or redacted to protect the confidences and secrets of the defendant as recommended in the best practices outlined on page 19 of the Report of the Conflicts Work Group which appears on the Public Defense Services Commission website under “Reports and Publications.”


� The trial rates in criminal cases are significantly higher, however, than the average trial rates in the state as noted above.


� The Commission’s guidelines for public defense lawyers in early disposition programs are available on the PDSC website: http://www.ojd.state.or.us/osca/opds/Reports/documents/EDPGuidelines.pdf should the county decide to consider such a program.  Of the EDP programs reviewed by PDSC, the Washington County program appears to be the most effective in promptly resolving cases.  One feature of the Washington County program that has recently drawn criticism, however, is that the defendant and counsel are both required to certify that the district attorney’s information regarding the defendant’s prior criminal history before the court will accept a plea petition.  This effort to shift the burden of establishing the defendant’s criminal history to the defense negatively impacts the attorney client relationship and may create ethical dilemmas for defense attorneys.  A legal challenge to the requirement is being considered.


� Defense attorneys ordinarily seek funds for an ex parte evaluation of a client’s capacity to aid and assist before filing a motion or bringing the matter to the attention of the court.  In 2008 there were two requests from Polk County for funds to obtain such an evaluation of a juvenile client.


� PDSC’s model contract requires that contractors, whenever possible, speak to and conduct initial interviews in person with in-custody clients within 24 hours of appointment or the next working day.  Contractors are required to arrange for contact with out-of-custody clients within 72 hours of appointment.


� No requests for authorization of expenses for a psycho-sexual evaluation of a juvenile client were received from Polk County in 2008.


� In 2008 there were five requests for funds to engage the services of an investigator in a juvenile delinquency case.  All five requests were submitted by the same attorney.


� The standards may be found on the Oregon State Bar’s website: � HYPERLINK "http://www.osbar.org/surveys_research/performancestandard" �http://www.osbar.org/surveys_research/performancestandard�.  


� PDSC’s Qualification Standards for Court Appointed Counsel require that attorneys “Have read, understood and agree to observe applicable provisions of the current edition of the Oregon State Bar’s Performance Standards for Counsel in Criminal, Delinquency, Dependency, Civil Commitment, and Post-Conviction Relief Cases.”
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